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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BLANCA E. CARBIA, 
 
     Petitioner, 
 
vs. 
 
ALACHUA COUNTY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 04-0420 

  
 
 

RECOMMENDED ORDER 
 

 A hearing was held pursuant to notice on April 29 and 

May 14, 2004, in Gainesville, Florida, before the Division of 

Administrative Hearings by its designated Administrative Law 

Judge, Barbara J. Staros. 

APPEARANCES 

     For Petitioner:  Bruce M. Smith, Esquire 
                      Law Offices of Bruce M. Smith, P.A. 
                      Post Office Box 450 
                      Gainesville, Florida  32602 
                      
     For Respondent:  William E. Harlan, Esquire 
                      Alachua County Attorney's Office 
                      Post Office Box 2877  
                      Gainesville, Florida  32602-2877 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Charge of Discrimination filed by 

Petitioner on October 29, 2002. 
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PRELIMINARY STATEMENT 

On October 29, 2002, Petitioner, Blanca E. Carbia, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR), which alleged that Alachua County violated 

Section 760.10, Florida Statutes, by discriminating against her 

on the basis of gender and national origin.  The Charge of 

Discrimination also alleged that she was subjected to different 

terms and conditions of employment, wrongful denial of 

promotion, and wrongful termination as a result of retaliation. 

The allegations were investigated, and on January 7, 2004, 

FCHR issued its determination of "no cause" and Notice of 

Determination: No Cause.   

A Petition for Relief was filed by Petitioner on 

February 3, 2004.  FCHR transmitted the case to the Division of 

Administrative Hearings (Division) on or about February 5, 2004.  

A Notice of Hearing was issued setting the case for formal 

hearing on April 29, 2004.  The hearing did not conclude on the 

scheduled date, and the hearing resumed and concluded on May 14, 

2004. 

At hearing, Petitioner testified on her own behalf and 

presented the testimony of Christy Crawford, Jay Butts, Penny 

Lefkowitz, Hillary Hynes, Steve Gayler, Wayne Mangum, and Robert 

Thompson.  Petitioner offered Exhibit Nos. 1 through 8 and 

10 through 14, which were admitted into evidence.  Petitioner 
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proffered Exhibit numbered 15.  Respondent presented the 

testimony of Bill Burrus and Penny Lefkowitz and proferred the 

testimony of Barbara Brooks.1/  Respondent offered into evidence 

Exhibit Nos. 22, 24 through 26, 37, 52, 58, and 60, which were 

admitted into evidence.  Respondent proferred Exhibits numbered 

15 and 63 through 65.  Official Recognition was taken of 

Chapter 72, entitled "Animals" of the Alachua County Code; and 

Chapters V and XIX, entitled "Appointments" and "Disciplinary 

Policy" of the Alachua County Personnel Regulations. 

A Transcript consisting of four volumes was filed on    

June 10, 2004.  The parties timely filed Proposed Recommended 

Orders which have been considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is an Hispanic woman who was employed by 

Respondent from December 1997 until her termination on 

October 2, 2002.  She worked in Alachua County Animal Services 

(Animal Services) as an animal control officer. 

2.  Animal Services control officers are supervised by the 

Animal Services field supervisor who reports to the director of 

Animal Services. 

3.  Petitioner received a bachelor's degree in 1983 in 

agriculture with a concentration in animal production and 

agricultural management courses, has experience in animal 
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nutritional research, and has one published paper in that 

field.2/  Prior to working for the Alachua County, Petitioner 

managed a small pest control business.  By the time she applied 

for the supervisory position, she had obtained Florida Animal 

Control Association (FACA) Level I, euthanasia, and chemical 

immobilization certifications. 

4.  An animal control officer is responsible for enforcing 

state laws and county ordinances regarding small animals.  

Animal control officers impound animals at-large, issue warnings 

and citations, handle citizen complaints, and investigate animal 

bites and cruelty to animals. 

5.  Petitioner served as interim Animal Services supervisor 

for a little over one month in June 2000.   

6.  When the position of Animal Services field supervisor 

became vacant in December 2001, Petitioner applied for the job.  

Penny Lefkowitz, a newly hired Animal Services officer, also 

applied for the job.   

7.  At that time, Ms. Lefkowitz had seven years of animal 

control experience in Arizona as lead officer.  In that 

capacity, she was a sworn officer with firearm authority, a 

field training officer, and handled over 1,000 calls per year in 

that position.  She held National Animal Control Association 

(NACA) Level I and II certifications.  She was euthanasia-
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certified and had 25 years' experience breeding dogs and horses.  

Ms. Lefkowitz has a high school diploma. 

8.  Ms. Lefkowitz was placed in the interim field 

supervisor position for a period of approximately three months, 

during which time she received supervisory pay.   

9.  The record is not clear whether there was a separate 

application process for the permanent position following the 

appointment of the interim supervisor position.  In any event, 

Respondent hired Bill Burris as Animal Services supervisor in 

March 2002.  At the time he applied, Mr. Burris had nine years 

of animal control experience in Arkansas, where he was the 

animal control officer and shelter assistant.  He held a high 

school G.E.D.  Additionally, he held NACA Level I, II, and III 

certifications.   

10. Petitioner's Charge of Discrimination regarding 

failure to promote only references Ms. Lefkowitz's appointment 

to the interim director position, "[i]n December 2001, a newly 

hired officer, white female with less experience was hired as 

interim supervisor."  It does not reference Mr. Burris as being 

hired in the director position.  Her Petition for Relief 

alleges, "[t]hose less qualified individuals were hired and 

promoted in violation of county/company policy."  Thus, it is 

not clear that Respondent hiring Mr. Burris for the permanent 

position is properly within the scope of this case.  
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Nonetheless, the evidence presented at the hearing regarding 

Mr. Burris' qualifications is addressed herein. 

11. Mr. Burris held the position of field operation 

supervisor from March 2002 until his resignation in 

September 2003.   

12. Based upon the evidence in the record, at the time the 

decision was made to place Ms. Lefkowitz in the temporary 

supervisory position, she and Petitioner met the qualifications 

for the job.  Ms. Lefkowitz had significantly more supervisory 

and field experience than Petitioner.  At the time he was placed 

in the job, Mr. Burris met the qualifications for the job and 

had significantly more supervisory experience than Petitioner.  

Petitioner held a college degree, which neither Ms. Lefkowitz or 

Mr. Burris had.  However, according to Mr. Burris, a college 

degree was not a minimum requirement of the job, but two years' 

animal control or animal shelter experience were required.  

There is nothing in the record to contradict his testimony in 

this regard.  

13. When Mr. Burris became field supervisor, he held a 

staff meeting and told the animal control officers he supervised 

that he would start fresh as far as performance and discipline 

issues.  He handed them an empty folder and informed them that 

he would only consider their past performance if he saw a 

pattern that caused him to look at past personnel records. 
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14. Mr. Burris called staff meetings to discuss policies 

that were not up-to-date or in need of updating.  Prior to the 

staff meeting, Mr. Burris sent a memorandum to the animal 

control officers informing them that there would be a staff 

meeting.  Officers were expected to attend and were excused only 

if they were on an emergency call.  If an officer was absent 

from a meeting, Mr. Burris would promptly notify them in 

memorandum format as to what happened at the meeting.   

15. When changes were made in policies or procedures, 

Mr. Burris would put a copy of the policy changes in every 

officer's box.  Each officer had his or her box where they would 

receive their mail.  Each officer was expected to check that box 

daily.  The boxes were accessible to everyone so that when there 

was a confidential document, such as payroll information, that 

document was placed in an envelope and then put in the officer's 

box. 

16. Petitioner's mid-year performance review was due in 

April 2002, approximately six weeks after Mr. Burris became the 

supervisor.  Petitioner received an overall rating of "exceeded 

expectation."  There are five categories of performance ratings, 

and "exceeded expectation" is the second highest category.  That 

rating was consistent with ratings Petitioner received from 

previous supervisors. 
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17. On April 24, 2002, Mr. Burris held a staff meeting to 

discuss a new policy regarding issuance of warnings and 

citations.  The new policy required officers to give animal 

owners in violation of vaccination or licensing requirements 15 

days to come into compliance.  Previous to this, some officers 

had given animal owners 30 days to come into compliance.  Under 

extenuating circumstances and upon seeing reasonable attempts to 

achieve compliance, the officer could extend an owner's deadline 

by 15 more days.  Testimony is conflicting as to whether 

Petitioner attended this meeting.  Petitioner insists she was 

not at this meeting.  Mr. Burris insists that she was and that 

this issue was discussed in great detail.  In any event, 

Mr. Burris put the new policy in writing a few days after the 

April 24, 2002, meeting, and the new written policy was given to 

all the officers.  The weight of the evidence establishes that 

even if Petitioner did not attend the April 24, 2002, meeting, 

she would have been notified of the policy change shortly 

thereafter. 

18. On April 29, 2002, Petitioner issued a warning to a 

dog owner, which allowed the dog owner 30 days to achieve 

compliance with licensing and vaccinations for 24 dogs.  

According to Petitioner, she considered 30 days to be ample time 

for the owner to come into compliance.  Petitioner maintains 

that at the time she issued this warning, she was not aware of 
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the change in policy from 30 to 15 days.  She acknowledges that 

Mr. Burris later explained the change in policy to her.  It is 

clear that Mr. Burris informed Petitioner of this policy change 

and directed her to follow these procedures.   

19. In June or July 2002, Mr. Burris designed a policy and 

procedure manual incorporating all policies and procedures.  A 

manual was issued for each truck used by the animal control 

officers.   

20. On July 31, 2002, Mr. Burris issued a memorandum 

entitled, "Bite Priority," to the animal control officers.  

Following a staff meeting where this memorandum was given to the 

officers, an informal discussion took place around the dispatch 

area.  During this informal discussion, Petitioner questioned 

Mr. Burris as to whether he had ever read a document called the 

rabies compendium.  Mr. Burris described Petitioner as speaking 

in a disrespectful, challenging tone.  Ms. Lefkowitz witnessed 

the exchange and described it as disrespectful and 

condescending.3/  This statement made in front of other officers 

was inappropriate.  

21.  The "Bite Priority" memorandum reads, in pertinent 

part, as follows: 

All Bites will be priority.  Stand-by 
officers will be required to respond if the 
bite is after hours during their on-call 
shift.  Bites will not be passed on to the 
next day. 
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Shifts are 10 hour shifts, not 9 1/2 hours, 
if you end up working over you are 
compensated.  Officers will not pass calls 
off to the stand-by person.  Priority calls 
will be taken by Officers during their 
regular shift.   

 
The remainder of the memorandum dealt with off-premise bites. 

22. In early August 2002, Mr. Burris decided to "work the 

roads on a Saturday to take up some of the slack" because the 

animal control officers were overworked.  Late one afternoon, 

Mr. Burris attempted to reach Petitioner on the radio, but was 

unable to do so.  He asked the dispatcher to contact Petitioner.  

Petitioner acknowledges that she was contacted by the dispatcher 

and received Mr. Burris' request to fill up the truck she was 

driving and to leave the keys and the fuel card on Mr. Burris' 

desk. 

23. Petitioner had already filled up the truck that day in 

the late morning.  She did not fill up the truck again at the 

end of the day, but described the truck as being seven-eighths 

full at the end of her shift, after making ten to 12 calls after 

stopping for fuel.  Petitioner believed her actions complied 

with Mr. Burris' instructions. 

24. Mr. Burris described finding the truck the next 

morning as half-full of gas.  Mr. Burris concluded that 

Petitioner did not follow his instructions.  Mr. Burris' 

conclusion in this regard was not unreasonable. 
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25. The truck incident gave rise to Mr. Burris' first 

written warning about her conduct.  On August 5, 2002, 

Mr. Burris issued a memorandum to Petitioner for "failure to 

follow verbal instruction."  The memorandum noted a safety 

concern in that he was not able to reach Petitioner by radio and 

his concern that she did not follow his directive. 

26. On August 6, 2002, Mr. Burris called Petitioner into 

his office to discuss the written memorandum.  Mr. Burris 

described Petitioner's behavior when he handed her the 

memorandum to be disrespectful.  As a result, Mr. Burris went to 

the director's office to explain the circumstances surrounding 

this incident.  This resulted in a meeting in the director's 

office at which the director, Mr. Burris, and Petitioner were 

present. 

27. Petitioner acknowledges that she made the statement, 

"I guess one out of a hundred is unacceptable" during this 

meeting, and that she said it using a sarcastic tone.   

28. Later on August 6, 2002, Mr. Burris issued Petitioner 

another in-house written warning, the subject of which was 

"improper conduct" about her conduct in the director's office, 

which read in part: 

I informed Dr. Caligiuri of Blanca's 
discourtesy and or improper conduct.  I had 
Blanca meet with me in Dr. Caligiuri's 
office to discuss her comment and the way in 
which it was stated.  During our 
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conversation in Dr. Caligiuri's office 
Blanca used mild sarcasm, expressing, "I 
guess one time out of a hundred is 
unacceptable" as we discussed the importance 
of responding to her radio. 
  
At this time, I do not want to write this up 
as a group I #19 Discourtesy to another 
employee or a Group II #7 Improper conduct 
which would effect the employees 
relationship with co-workers.  However, if 
this behavior continues I will be left with 
no alternative. 
 
I know Blanca is capable of doing her job in 
a professional manner.  I only want this as 
a written documentation of what occurred on 
this day, to prevent future occurrences of 
this same behavior. 
 

29. Petitioner refused to sign the August 6, 2002, 

memorandum. 

30. On August 13, 2002, Animal Services received a call 

about a dog bite at a residence.  Animal control officer Jay 

Butts was dispatched on the call.  When he arrived, he saw two 

or three dogs inside the home, and he could not determine which 

dog was involved in the reported bite.  The owner of the dog was 

not at home.  He left without leaving a written warning because, 

"I did not have the correct owner or dog, so I didn't know which 

dog or which owner to leave a written warning to. . .  So I 

wanted to come back and find out which dog actually was involved 

in the bite." 

31. The following morning, Mr. Butts received information 

from the Health Department regarding the dog's owner and learned 
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that the dog was not currently vaccinated or licensed.  

Mr. Butts returned to the residence where the bite occurred.  

He posted a notice to the dog's owner.  Apparently the owner was 

still not home because he posted a warning which included the 

following necessary corrective action:  "Your dog must be placed 

into quarantine by 5:00 pm on 8-14-02 at our shelter or a 

licensed vet.  If you do not have this done today your animal 

will be impounded and you will receive a citation of $200.00 per 

day."  The warning required the owner to correct the violation 

by 5:00 p.m. that day.  Officer Butts proceeded to handle other 

calls until his shift was over.  He did not make contact with 

the dog's owner before his shift ended.  His shift ended before 

5:00 p.m. 

32. The dog's owner called Animal Services after 5:00 p.m. 

on August 14, 2002.  Petitioner took the call.  After speaking 

to the dog's owner, she called a veterinarian and learned that 

the dog's vaccination had expired by a few months.  She did not 

pick up the dog.  She gave the following reason: 

  Yeah, it happened on property.  The dog 
was confined to his property.  We had 
contacted the owner.  And basically even 
though the vaccination had expired, even a 
one-year vaccination is good for three 
years.  This is a known fact of any vaccine, 
any rabies vaccine manufactured in the 
United States, a one-year vaccine has an 
efficacy of three years.  So I take all that 
matter into consideration when I have to 
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make a decision as to what to do with a bite 
dog. 
  

33. Petitioner told the dog's owner that he had to comply 

with the written warning given by Mr. Butts.  According to 

Petitioner, she told the dog's owner that he had to quarantine 

the dog off the property either at the shelter or at a 

veterinarian clinic.  She also informed him that the only person 

who could reverse that decision was her supervisor. 

34. The next morning, August 15, 2002, the dog's owner 

called Mr. Burris.  Mr. Burris spoke to the dog's owner and then 

questioned Petitioner to get her side of the story.  He then 

instructed Petitioner to pick up the dog.  She did not pick up 

the dog as instructed; another officer picked up the dog later 

that day. 

35. Mr. Burris gave a verbal warning to Officer Butts 

regarding his handling of the dog-bite incident.  Mr. Butts had 

received previous disciplinary actions, including suspensions, 

prior to Mr. Burris becoming the field supervisor. 

36. However, on August 20, 2002, Mr. Burris initiated a 

Notice of Proposed Disciplinary Action (Notice) to Petitioner in 

which he recommended a three-day suspension without pay.  The 

reasons referenced in the Notice were willful negligence in the 

performance of assigned duties or negligence which would 

endanger the employee, other employees, or the public; and 
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refusal to perform assigned duties or to comply with written or 

verbal instructions of a higher level supervisor.  The narrative 

of the Notice referenced the dog-bite incident and the August 6, 

2002, improper conduct memorandum. 

37. Mr. Burris explained his decision to give different 

disciplinary actions to Officer Butts and Petitioner: 

Q  What should she have done with the dog? 
 
A  She should have impounded it immediately.  
If the owner refused her, she should have 
issued him a citation for failure to comply. 
 
Q  Jay Butts participated in this.  We had 
some testimony about that.  Jay Butts 
participated in this event two days prior 
and one day prior to Ms. Carbia getting 
involved.  Why wasn't Butts given any 
suspension on the same matter? 
 
A  Jay Butts was given the same verbal 
consultation that Officer Carbia had 
received.  The only thing Jay Butts could 
have done differently would have perhaps 
left a posted notice the day of or given a 
notice to the roommate with generic 
information. 
 
Jay Butts received consultation pertaining 
to that.  He did not receive disciplinary 
action because he never made any contact 
with the owner.  The officer that made 
contact with the owner and had the first 
opportunity to take the dog was Officer 
Carbia. 
 
Q  So there is a difference in the 
seriousness of her offense and Jay Butts' 
offense? 
 
A  Absolutely. 
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Q  Hers was more serious? 
 
A  Yes.  
 

38. As a result of the Notice, a grievance hearing took 

place on August 26, 2002, in the director's office.  Wayne 

Mangum, who at that time was the union steward, Mr. Burris, and 

Petitioner were there, as well as the director, Dr. Caligiuri.  

During the meeting, Petitioner explained her position.  At some 

point in the meeting, Dr. Caligiuri made a comment to the effect 

that 80 years ago women could not vote.4/  Petitioner found that 

comment to be discriminatory toward women. 

39. When asked whether Dr. Caligiuri's demeanor in that 

meeting was aggressive or not cordial, Mr. Mangum replied that 

his demeanor was "uncordial."  In any event, Dr. Caligiuri's 

comment was offensive and inappropriate. 

     40. During the August 26, 2002, meeting, Mr. Burris 

instructed Petitioner to discontinue striking the word "within" 

from the form used when giving an animal owner a time frame 

within which to bring in an animal to be impounded.  She had not 

been instructed regarding that previously.   

     41. Mr. Burris received a copy of a warning form dated 

August 28, 2002, on which Petitioner had crossed out the word 

"within" contrary to his instructions.  He took no action at the 

time since he thought it might have been a "slip of the pen."  

He then received another warning form dated September 9, 2002, 
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regarding a dog bite which Petitioner had again altered by 

crossing out the word "within."   

     42. Petitioner had written on the form that the warning 

had been posted.  Posting is a procedure officers follow when 

the animal owner cannot be found.  The notice is posted on the 

door of the residence for the owner to find upon returning home.  

Based upon his telephone call to the dog's owner and the 

information on the form, Mr. Burris was of the belief that the 

form had not been posted, and that Petitioner's indication on 

the form that it had been posted was inaccurate. 

     43. Mr. Burris met with Petitioner regarding this 

incident.  Petitioner acknowledged at hearing that she spoke to 

the dog's owner, but was intimidated and confused when 

questioned by Mr. Burris about whether or not she had spoken to 

the owner.  Petitioner contends that she did not lie to Mr. 

Burris, that initially the owner did not come to the door but 

later did come to the door.  According to Petitioner, she simply 

neglected to cross out the word "posted" or ask the owner to 

sign the form. 

     44. On September 18, 2002, Mr. Burris signed and provided 

a Notice of Proposed Disciplinary Action to Petitioner which 

proposed her termination from employment.  The stated reasons 

for the proposed action were willful negligence in the 

performance of assigned duties or negligence which would 
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endanger the employee, other employee, or the public;  

deliberate falsification and or destruction of county records;  

and refusal to perform assigned duties or to comply with written 

or verbal instruction of a higher level supervisor.  The Notice 

referenced the August 28, 2002, warning notice with the word 

"within" crossed out; the September 10, 2002, warning notice 

with the word "within" crossed out; the written word "posted" on 

a warning when she had personally spoken to the dog's owner; and 

the meeting on August 26, 2002, which resulted in her three-day 

suspension.  The Notice concluded: 

  This is the same type of circumstance 
concerning the same written instruction 
after meeting with Blanca and her union rep.  
This time Blanca was untruthful in her 
statements, even after I gave her three 
opportunities to tell me that she had 
personally spoken to the dog owner.  By 
writing "posted" on the notice which 
indicates the owner was not home, she 
falsified a county document.  Blanca hand 
delivered the notice to the dog owner and 
did not impound the dog when she had the 
opportunity.   
 

 45. Petitioner was terminated from her employment with 

Respondent effective October 2, 2002. 

46. There is no evidence in the record that Petitioner 

complained to anyone that she felt she was discriminated against 

on the basis of her gender or national origin.  The only 

evidence presented regarding her national origin was 

Petitioner's brief testimony: 
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Q  Were there any other Hispanics employed 
at animal services during the time frame 
that Mr. Burris was there? 
 
A  No. 
 
Do you feel that your national origin had 
something to do with the way Mr. Burris 
treated you? 
 
A  Certainly just—basically I felt that I 
was treated differently, yeah. 
 

CONCLUSIONS OF LAW 
 

 47. The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case.  

§§ 120.569 and 120.57, Fla. Stat. (2003).      

48. Subsection 760.10(1), Florida Statutes (2003), states 

that it is an unlawful employment practice for an employer to 

discharge or otherwise discriminate against an individual on the 

basis of gender or national origin. 

49. In discrimination cases alleging disparate treatment, 

the petitioner generally bears the burden of proof established 

by the United States Supreme Court in McDonnell Douglas v. 

Green, 411 U.S. 792 (1973), and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981).5/  Under this well- 

established model of proof, the complainant bears the initial 

burden of establishing a prima facie case of discrimination. 

When the charging party, i.e., the petitioner, is able to make 

out a prima facie case, the burden to go forward shifts to the 
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employer to articulate a legitimate, non-discriminatory 

explanation for the employment action.  See Department of 

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991) 

(court discusses shifting burdens of proof in discrimination 

cases).  The employer has the burden of production, not 

persuasion, and need only persuade the finder of fact that the 

decision was non-discriminatory.  Id.  Alexander v. Fulton 

County, Georgia, 207 F.3d 1303 (11th Cir. 2000).  

50. Once the employer articulates a legitimate non-

discriminatory explanation for its actions, the burden shifts 

back to the charging party to show that the explanation given by 

the employer was a pretext for intentional discrimination.  "The 

employee must satisfy this burden by showing directly that a 

discriminatory reason more likely than not motivated the 

decision, or indirectly by showing that the proffered reason for 

the employment decision is not worthy of belief."  Department of 

Corrections v. Chandler, supra, at 1186; Alexander v. Fulton 

County, Georgia, supra.  Petitioner has not met this burden. 

51. In a failure to promote context to establish a prima 

facie case of discrimination, the charging party must prove that 

(1) she is a member of a protected minority; (2) she was 

qualified and applied for the promotion; (3) she was rejected 

despite these qualifications; and (4) other equally or less 

qualified employees who are not members of the protected 
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minority were promoted.  Lee v. GTE Florida, Inc., 226 F.3d 

1249, 1253 (11th Cir. 2000), relying upon Taylor v. Runyon, 175 

F.3d 861, 866 (11th Cir. 1999).   

52. Petitioner arguably has met her burden of proving a 

prima facie case regarding the issue of promotion in the context 

of national origin.  She is a member of two protected classes 

(she is Hispanic and a female), and she was qualified for and 

applied for the promotion.  Although Ms. Lefkowitz had more 

relevant experience, it is arguable that Ms. Lefkowitz, who is 

not a member of the protected class (she is a white female), 

was an employee equally or less qualified.  However, there 

obviously was no gender discrimination against Petitioner when 

Ms. Lefkowitz was promoted to the temporary position.   

53. Respondent presented evidence to explain 

Ms. Lefkowitz' promotion to the temporary position.  

Ms. Lefkowitz was qualified for the job.  She had more years of 

animal control experience and more lead officer and training 

experience than Petitioner.   

54. While there was much evidence presented as to 

Mr. Burris' qualifications, his hiring appears to be outside the 

scope of the Charge of Discrimination.  The Charge of 

Discrimination specifically alleges that a "white female with 

less experience" was promoted to the job.  Mr. Burris was not 

promoted, he was hired.  The Petition for Relief generally 
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references the hiring of "less qualified individuals," but in 

the context of being "in violation of county/company policy." 

55. In any event, Mr. Burris was amply qualified for the 

job, and his relevant experience exceeds that of Petitioner.  He 

had nine years of animal control and supervisory experience, and 

she had less than five years' total experience in animal control 

and only one month as interim supervisor when she applied for 

the position.  He held higher national level certifications.  

Accordingly, even if the hiring of Mr. Burris can be construed 

to be properly within the scope of this proceeding, Petitioner 

has not made a prima facie case in that Mr. Burris' 

qualifications were superior, not equally or less qualified.  

Lee v. GTE Florida, supra. 

56. Moreover, Petitioner's arguments regarding failure to 

follow county personnel policies are misplaced.  Whether or not 

Respondent violated its personnel policies, including 

Ms. Lefkowitz' promotion, and any failure by Respondent to label 

actual verbal warnings as verbal warnings for purposes of 

cumulative discipline, is beyond the scope of this proceeding, 

which is limited to whether Respondent discriminated against 

Petitioner.  "The employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for 

no reason at all, as long as its action is not for a 

discriminatory reason."  (Emphasis supplied.)  Department of 
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Corrections v. Chandler, supra at 1187, quoting Nix v. WLCY 

Radio/Rahall Communications, 738 F.2d 1181, 1187 (11th Cir. 

1984). 

57. Regarding its decision not to hire Petitioner for the 

job, Respondent has met its burden of production by articulating 

a legitimate, non-discriminatory explanation of the employment 

action taken.  That is, the candidate(s) selected had more 

desired experience than Petitioner.       

58. Next in the shifting-burden analysis is whether or not 

the reasons given by Respondent were merely pretext.  Where a 

respondent proffers a reasonable motivation for a promotional 

decision, it is not up to a court to question the wisdom of the 

employer's reasons.  Lee v. GTE Florida Inc., supra, relying 

upon Combs v. Plantation Patterns, 106 F.3d 1519, 1543 (11th 

Cir. 1997); Damon v. Fleming Supermarkets of Florida, Inc., 196 

F.3d 1354, 1361 (11th Cir. 1999)(emphasizing that courts "are 

not in the business of adjudging whether employment decisions 

are prudent or fair").   

  In a failure to promote case, a plaintiff 
cannot prove pretext by simply showing that 
she was better qualified than the individual 
who received the position that she      
wanted . . .  [D]isparities in 
qualifications are not enough in and of 
themselves to demonstrate discriminatory 
intent unless those disparities are so 
apparent as virtually to jump off the page 
and slap you in the face. 
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Denney v. City of Albany, 247 F.3d 1172, 1187 (11th Cir. 2001), 

quoting Lee v. GTE Florida, Inc., supra at 1253-54.  There are 

no disparities between Petitioner's qualifications and those of 

Ms. Lefkowitz and Mr. Burris that would "jump off the page and 

slap a person in the face."  The primary difference in 

Petitioner's qualifications from Ms. Lefkowitz and Mr. Burris is 

Petitioner's college degree.  Her college degree, while a 

legitimate factor to be considered in an employment decision, 

was not a requirement for the job.   

59. Petitioner has not met her burden of showing that a 

discriminatory reason, more likely than not, motivated the 

decision or by showing that the proffered reason for the 

employment decision is not worthy of belief.  Consequently, 

Petitioner has not met her burden of showing pretext.   

60. Dr. Caligiuri's comment at the August 26, 2002, 

meeting is insufficient to support the conclusion that 

Petitioner was subjected to different treatment or harassment 

based upon her gender.  First, the comment could not be related 

to the promotional decision as the comment was made long after 

that.  More significantly, a mere utterance of an ethnic or 

racial remark that engenders offensive feelings in an employee 

does not sufficiently affect terms, conditions, or privileges of 

employment to constitute a violation of Title VII.  See Henson 

v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982).  
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Petitioner has failed to establish that there was anything more 

than the single comment regarding gender.  Thus, Petitioner has 

failed to prove that this comment was sufficiently severe or 

pervasive as to alter a term of employment or create an abusive 

work environment.  See Faragher v. City of Boca Raton, 524 U.S. 

775 (1998); Harris v. Forklift Systems, Inc., 510 U.S. 17 

(1993).   

61. Finally, Petitioner's Charge of Discrimination alleges 

that after she was suspended, she complained that she was being 

treated differently than male employees and was ultimately 

terminated in retaliation.  The McDonnell Douglass Corp. v. 

Green, supra, shifting burden of proof framework is applied in 

cases alleging retaliation.  Goldsmith v. City of Atmore, 996 

F.2d 1155, 1162-63 (11th Cir. 1993).   

62. Petitioner offered no evidence expressly directed 

toward her retaliation claim.  Petitioner's Proposed Recommended 

Order does not provide any meaningful argument or citation to 

the retaliation claim other than the mere assertion that she was 

retaliated against.  Based on the Findings of Fact herein and 

applying the shifting burden framework described above, 

Petitioner has failed to establish that her termination was 

retaliatory or that her termination was motivated by 

discriminatory intent. 
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63. In summary, Petitioner has failed to carry her burden 

of proof that Respondent engaged in discrimination based upon 

gender or national origin toward Petitioner when it denied her 

the promotion to interim field supervisor or field supervisor.  

Petitioner has also failed to carry her burden of proof as to 

her allegations of disparate treatment in the workplace or of 

wrongful termination resulting from retaliation.  Petitioner's 

speculation and personal belief concerning the motives of 

Respondent are not sufficient to establish intentional 

discrimination.  See Lizaro v. Denny's, Inc.  270 F.3d 94, 104 

(2d Cir. 2001).  ("Plaintiffs have done little more than cite to 

their mistreatment and ask the court to conclude it must have 

been related to their race.  This is not sufficient.") 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Charge of Discrimination and Petition 

for Relief.    
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DONE AND ENTERED this 27th day of July, 2004, in 

Tallahassee, Leon County, Florida. 

S                                  
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of July, 2004. 

 
 

ENDNOTES 
 
1/  The record is unclear as to whether Ms. Brooks' deposition 
had been taken prior to the hearing.  In any event, the 
undersigned was never given possession of a transcript of any 
deposition of Ms. Brooks. 
 
2/  Petitioner's testimony differed somewhat from her resume in 
describing her college degree.  Her resume states that she has a 
bachelor of science in agriculture and that she completed more 
than 40 hours in agriculture and animal science courses with a 
concentration in animal production and agricultural management 
courses.  At hearing, Petitioner testified that she had a 
bachelor of science with a major in animal science.  In any 
event, having a college degree was not a requirement for the 
job. 
 
3/  In her Proposed Recommended Order, Petitioner questions 
Ms. Lefkowitz' credibility suggesting that "motive is clearly an 
issue."  This suggestion is based on Mr. Burris' testimony that 
on the day of the hearing, he was an applicant with Respondent 
for the position of director of Animal Services.  Because 
Mr. Burris could again be her supervisor and because they were 
friends, her testimony was suspect.  Having considered the 
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testimony presented and the demeanor of the witnesses, this 
suggestion has been considered and is rejected. 
 
4/  Dr. Caligiuri did not testify.  However, his statement to 
Petitioner is admissible pursuant to Section 90.803(18)(d) of 
the Evidence Code as an admission by a party's agent.  
Mr. Mangum's testimony regarding this comment is consistent 
with Petitioner's and, therefore, supplements or explains 
Petitioner's testimony in this regard.  See § 120.57(1)(c),   
Fla. Stat. (2003). 
 
5/  FCHR and Florida courts have determined that federal 
discrimination law should be used as a guidance when construing 
provisions of Section 760.10, Florida Statutes (2003).  See 
Brand v. Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 
1st DCA 1994). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
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will issue the final order in this case.  
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Case No. 04-1136 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause came on for resolution upon Respondent's "Motion 

to Dismiss, or, in the Alternative, Motion for Summary 

Judgment," and Petitioner's Response thereto.  Oral argument was 

heard by telephonic conference call on June 23 and 25, 2004.   

APPEARANCES 

     For Petitioner:  Samuel A. Mutch, Esquire 
                      Mutch & Levine, P.A. 
                      2114 Northwest 40th Terrace, Suite A-1  
                      Gainesville, Florida  32605-3592 
 
     For Respondent:  Carlos J. Burruezo, Esquire 
                      Fisher & Phillips, LLP 
                      1250 Lincoln Plaza 
                      300 South Orange Avenue 
                      Orlando, Florida  32801 
 

STATEMENT OF THE ISSUE 
 

Whether this case is properly before the Division of 

Administrative Hearings. 
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PRELIMINARY STATEMENT 
 

On June 15, 2004, Respondent filed its "Motion to Dismiss, 

or, in the Alternative, Motion for Summary Judgment."  In a 

telephonic conference on June 23, 2004, the undersigned offered 

Petitioner a continuance of the final hearing scheduled for 

June 30 through July 1, 2004, in order to allow time for 

Petitioner to file a written response to the pending Motion.  

Instead, Petitioner elected to file a Response immediately, and 

did so on June 24, 2004.  Oral argument by telephonic conference 

was held on the Motion and Response on June 25, 2004.   

The Motion has been treated as a motion for a recommended 

order of dismissal.   

The material facts as found herein are not in dispute.  

FINDINGS OF FACT 
 

1.  On or about April 2, 2004, the Florida Commission on 

Human Relations (Commission) forwarded a packet of papers, as 

more fully described below, to the Division of Administrative 

Hearings (Division).  At the request of the parties, a disputed-

fact hearing was scheduled for June 30, 2004 through July 1, 

2004.   

2.  The Charge of Discrimination in this cause bears a 

signature date of April 23, 2002.  It states that the most 

recent alleged discrimination occurred in December 2001, and  
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alleges race, color, and religious discrimination and 

retaliation. 

3.  The copy of the Charge sent to the Division in the 

Commission's referral packet bears a Commission date-stamp of 

December 2, 2002.  However, Respondent has provided a copy of 

the Charge, showing that it was first filed with the Commission 

on November 19, 2002, and the parties are in agreement that 

November 19, 2002, was the date of actual filing of the Charge 

with the Commission.  The Charge filed with the Commission was 

accompanied by a cover letter dated November 14, 2002, and a 

"confidential" affidavit also dated November 14, 2002.   

4.  On December 6, 2002, Respondent received the 

Commission's Notice of Petitioner's Charge of Discrimination.  

Thereafter, Respondent submitted its position statement with 

attachments to the Commission.   

     5.  The parties subsequently engaged in settlement 

discussions but were unable to come to terms.1/  On November 20, 

2003, the law office representing Petitioner notified the 

Commission that settlement was not possible and that 

Petitioner's attorney wanted to be advised of the Equal 

Employment Opportunity Commission (EEOC) case number assigned to 

the same allegations of discrimination by the EEOC, pursuant to 

the Commission's work-sharing agreement with that Federal 

agency. 
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     6.  On January 21, 2004, Petitioner's attorney's law office 

again wrote to the Commission requesting the EEOC case number 

and stating, "[W]e may take our client's issues up in the 

judicial arena."2/   

7.  Petitioner filed with the Commission on February 10, 

2004, an Election of Rights signed by her attorney on 

February 9, 2004, on which the following option had been 

checked:  

More than 180 days have elapsed since I 
filed my charge of discrimination.  I wish 
to withdraw my charge and file a Petition 
for Relief to proceed with an administrative 
hearing as provided for under Florida 
Statutes Section 760.11(4)(b) and (8). 

 
8.  On February 16, 2004, the Commission sent a letter to 

Petitioner's attorney confirming its receipt of the Election of 

Rights on February 10, 2004, and reciting the foregoing reason 

stated therein.  The Commission attached to its letter a blank 

petition for relief with instructions that the petition should 

be completed and returned to the Commission within 20 days.  

Twenty days from the Commission's February 16, 2004, letter 

would have been March 8, 2004. 

9.  By a letter dated March 16, 2004, Petitioner's attorney 

wrote the Commission advising that for purposes of the EEOC 

claim, "March 23, 2002," should be used as the last date of 

discrimination.  March 23, 2002, is a date four months after the 
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date alleged in the Charge of Discrimination which had been 

filed with the Commission.  (See Finding of Fact No. 3.) 

10.  Apparently, the Commission filed the EEOC complaint 

with that federal agency on March 18, 2004. 

11.  By a March 18, 2004, form letter, the Commission 

advised Petitioner, via her attorney, that the EEOC claim had 

been filed and given a number.  The Commission's form advises 

that Petitioner need do nothing with the EEOC until the 

Commission has made its final findings in the case before the 

Commission.   

12.  The March 18, 2004, EEOC complaint is virtually 

identical in all respects to the Charge filed by Petitioner with 

the Commission on November 19, 2002, except for the date of 

alleged discrimination.  (See Finding of Fact No. 9.) 

13.  On March 29, 2004, Petitioner's attorney signed a 

second Election of Rights, checking the same reasons as were 

given in the February 10, 2004, Election of Rights.  (See 

Finding of Fact No. 7.)  The second Election of Rights was filed 

with the Commission on March 31, 2004.   

14.  On April 1, 2004, the Commission sent a second letter 

to Petitioner via her attorney, confirming receipt of 

Petitioner's second Election of Rights dated March 29, 2004, and 

stating that it had been filed on March 30,[sic] 2004.  This  
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Commission letter again reiterated the option requested by the 

Petitioner.  (See Finding of Fact Nos. 7 and 13.) 

15.  The April 1, 2004, letter from the Commission attached 

a second blank petition for relief for Petitioner to complete, 

and further advised:   

The initial letter dated February 16, 2004 
included the Petition for Relief to be filed 
with the Commission within 20 days of the 
dated letter.  We have not received the 
Petition for Relief to date; therefore I am 
enclosing another Petition for Relief to be 
completed.  Forward the original Petition 
for Relief to the Division of Administrative 
Hearings and mail a copy to the Division.  
The Election of Rights Form will be 
forwarded to the Division of Administrative 
Hearings for case assignment as requested.   

 
16.  On April 1, 2004, the Commission filled out a 

Transmittal of Petition form, which it forwarded to the 

Division, attaching only the Commission's April 1, 2004, letter 

to Petitioner's attorney, a copy of the original Charge of 

Discrimination incorrectly date-stamped as filed with the 

Commission on December 2, 2003 (see Finding of Fact No. 3), and 

a copy of Petitioner's Election of Rights, dated March 29, 2004, 

which had been signed by her attorney.  (See Finding of Fact 

No. 13.) 

17.  Petitioner admits that at no time within 20 days of 

either the Commission's February 16, 2004, letter or the  
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Commission's April 1, 2004 letter, did Petitioner file a 

Petition for Relief either with the Commission or the Division.   

18.  Not until after Respondent had moved to dismiss before 

the Division on June 15, 2004, did Petitioner file a Petition 

for Relief.  On June 24, 2004, that Petition for Relief was 

filed with the Division, without prior leave of an 

Administrative Law Judge of the Division.  The Petition was not 

on a Commission form.  As of June 25, 2004, the date of oral 

argument on the Motion to Dismiss and Response thereto, the 

free-form Petition for Relief had only been filed with the 

Division and had never been filed with the Commission.  On the 

basis of the record before the Division, it appears that 

Petitioner has never filed with the Commission a Petition for 

Relief, also known as a request for administrative hearing.   

19.  It is undisputed that no Petition for Relief or 

request for administrative hearing was filed by Petitioner with 

the Commission within 215 days of filing the Charge of 

Discrimination with the Commission, which would have been 180 

days plus 35 days; nor within 35 days of February 16, 2004, the 

date of the Commission's first letter advising Petitioner to 

timely file a Petition for Relief with the Commission; or within 

35 days of April 1, 2004, the date of the Commission's second 

letter advising Petitioner to timely file a Petition for Relief 

with the Commission. 
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CONCLUSIONS OF LAW 
 

20.  For the reasons set out hereafter, the Division of 

Administrative Hearings does not have jurisdiction of this 

cause, pursuant to Sections 120.569 and 120.57(1) and 

Chapter 760, Florida Statutes. 

21.  The following statutes are important in reaching the 

foregoing conclusion.  Only the pertinent parts have been 

quoted. 

760.11  Administrative and civil 
remedies; construction-- 

 
* * * 

 
(4)  In the event that the commission 

determines that there is reasonable cause to 
believe that a discriminatory practice has 
occurred in violation of the Florida Civil 
Rights Act of 1992, the aggrieved person may 
either: 

 
(a)  Bring a civil action against the 

person named in the complaint in any court 
of competent jurisdiction; or 

 
(b)  Request an administrative hearing 

under ss. 120.56 and 120.57. 
 
The election by the aggrieved person of 

filing a civil action or requesting an 
administrative hearing under this subsection 
is the exclusive procedure available to the 
aggrieved person pursuant to this act. 

 
* * * 

 
(6)  . . . An administrative hearing 

pursuant to paragraph (4)(b) must be 
requested no later than 35 days after the  
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date of determination of reasonable cause by 
the commission. . . .  

 
* * * 

 
(8)  In the event that the commission 

fails to conciliate or determine whether 
there is reasonable cause on any complaint 
under this section within 180 days of the 
filing of the complaint, an aggrieved person 
may proceed under subsection (4), as if the 
commission determined that there was 
reasonable cause. 

 
22.  Petitioner filed a Charge of Discrimination with the 

Commission on November 19, 2002.   

23.  One hundred and eighty days passed without the 

Commission reaching a determination of reasonable cause or no 

reasonable cause. 

24.  Section 760.11(8), Florida Statutes, provided 

Petitioner with two options at the end of 180 days:  (1) to 

bring a civil action pursuant to Subsection (4)(a), or (2) to 

request an administrative hearing, pursuant to Subsection 

(4)(b), Florida Statutes.   

25.  An administrative hearing pursuant to Subsection 

(4)(b) must be requested no later than 35 days after the date of 

determination of reasonable cause by the Commission.          

See § 760.11(6), Fla. Stat.   

26.  The same 35-day filing requirement exists for the 

filing of a Petition for Relief with the Commission after a 

determination of no reasonable cause.  See §§ 760.11 (7), 
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Fla. Stat.  Any filing after the 35 days has run has been 

consistently barred by the statute and case law.  See Clardy v. 

Department of Corrections, DOAH Case No. 04-1020 (RO: May 6, 

2004); Wayne v. Pagliara v. Marion County Fire-Rescue 

Department, DOAH Case No. 04-0096 (RO: February 5, 2004; FO: 

June 30, 2004); Garland v. Dept. of State, DOAH Case No. 00-1797 

(RO: July 24, 2000; FO: February 8, 2001); McGill v. U.S. Marine 

/Bayliner Marine Corp., DOAH Case No. 95-6018 (RO: March 18, 

1996); FO approved); Hall v. Boeing Aerospace Operation, DOAH 

Case No. 94-6976 (RO: March 29, 1995; FO approved); Wright v. 

HCA Central Florida Regional Hospital, Inc., DOAH Case No. 94-

0070 (RO: July 27, 1995; FO: January 26, 1995); Pusey v. Knapp, 

DOAH Case No. 96-3321 (RO: November 25, 1996; FO: October 16, 

1997). 

27.  For a very long time, the case law uniformly held that 

someone in Petitioner's situation has 35 days, from the one 

hundred and eightieth day, in which to file a Petition for 

Relief with the Commission.  Under this line of cases, 

Petitioner herein would have had until May 19, 2003, plus 35 

days, in which to file her Petition for Relief with the 

Commission.  Clearly, Petitioner did not file a Petition for 

Relief by that date.  This flaw was long considered 

jurisdictional and fatal.  The Legislature has clearly directed 

that an aggrieved person has 35 days within which to file a 
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request for administrative hearing, and an appellate court has 

clearly directed that the filing period begins to run 

immediately upon the expiration of the 180-day period, if the 

Commission has taken no action.  See Milano v. Moldmaster, Inc. 

703 So. 2d 1093 (Fla. 4th DCA 1997), which decision was departed 

from, in part, in Joshua v. City of Gainesville, 768 So. 2d 432 

(Fla. 2000). 

28.  Petitioner's reliance on Joshua v. City of 

Gainesville, supra is misplaced.  That case involved a four-year 

statute of limitations being extended to a civil action brought 

in circuit court by a petitioner where there had been at least a 

modicum of misleading information provided by the Commission. 

     29.  The decision in Woodham v. Blue Cross and Blue Shield 

of Florida, Inc., 829 So. 2d 891 (Fla. 2002), leads to the 

conclusion that the Florida Supreme Court now recognizes that 

when the Commission fails to make an agency determination within 

the 180-day time limit in Section 760.11(3), Florida Statutes, 

the parties are to rely on the legislative determination of 

reasonable cause which occurs by operation of Section 760.11(8), 

Florida Statutes, and the legislative determination of 

reasonable cause enables Petitioner to request an administrative 

hearing pursuant to Sections 760.11(4)(b), 120.569, and 

120.57(1), Florida Statutes. 

     30.  The undersigned is not unmindful of the Commission's 
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decisions in Miller v. Leesburg Medical Center, FCHR Remand 

Order 99-1480, entered January 2, 2003, and Saunders v. Hangar 

Prosthetics and Orthotics, Inc., FCHR Final Order 01-0872, 

entered March 20, 2002, wherein the Commission as much as said 

that when it fails to make a determination of reasonable or no 

reasonable cause within the 180 days mandated by the statute, 

the complainant automatically receives an unlimited period of 

time from the date of the last alleged discriminatory offense 

(not just the four years provided for a circuit court action, 

which was the holding in Joshua) in which to file his or her 

Petition for Relief with the Commission.  The Commission's Order 

in Saunders adopts Prentice v. North American Realty Corp. d/b/a 

North American Acquisition Corp., FCHR Order 00-021 (FCHR 

January 9, 2001) and Wilson v. Scotty's, Inc., FCHR Order No. 

98-032 (FCHR 1998).  The Commission's Order in Prentice purports 

to overrule the Article V appellate court in Milano v. 

Moldmaster, 703 So. 2d 1093 (Fla. 4th DCA 1997), for Section 

760.11(4)(b) purposes, as Joshua did for Section 760.11(4)(a) 

purposes.   

31.  However, the case at bar differs from Miller and 

Saunders.  At least in each of those cases, the Petitioner had 

filed a Petition for Relief with the Commission.  Herein, the 

record only reflects that the Petition was filed with the 

Division.  Also herein, the Petitioner did not timely comply 



 

 13

with the two letters of instruction issued by the Commission, 

each of which equates procedurally with a "right to sue" letter. 

32.  In the instant case, there has been no materially 

misleading or absent information attributable to the Commission 

which would have affected the timely filing of a Petition for 

Relief.  Rather, herein, the Commission twice advised Petitioner  

to file a Petition for Relief, and twice Petitioner did not do 

so within 35 days of either letter of instruction.   

33.  A generous reading of the combined statutory schemes 

established by Chapters 120 and 760, Florida Statutes, would be 

that the blank Petition for Relief form sent by the Commission 

to Petitioner is not a mandatory document.  Therefore, if 

Petitioner had not utilized the Commission's form, but had filed 

a request for hearing which was adequate under Chapter 120, 

Florida Statutes, and Chapter 28-106, Florida Administrative 

Code (The Model Rules), and that free-form request had been 

appropriately and timely filed with the Commission, within 35 

days of the Commission's first acknowledgment that Petitioner 

wished to file for an administrative hearing (the first 

Commission letter instructing when to file the Petition with the 

Commission), and finally, after the Commission's review, that 

free-form request for hearing had been transmitted by the 

Commission to the Division, then jurisdiction would lie in the 

Division.  In other words, if some appropriate request for an 
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administrative hearing had been filed with the Commission within 

35 days of the Commission's February 16, 2004, acknowledgment 

that Petitioner wished to file for an administrative hearing, 

jurisdiction would rest in the Division, once the Commission had 

assessed the free-form request3/ for sufficiency under the 

statutes and Model Rules and had then transmitted the request to 

the Division.  However, that scenario did not occur.  Petitioner 

did not file within 35 days of either the Commission's 

February 16, or April 1, 2004, acknowledgment/instructional 

letter. 

34.  Petitioner did not comply with the statutory time 

frame for filing and did not comply with the statutory 

requirement of filing a petition/request for hearing with the 

referring agency, in this case, the Commission.  The latter flaw 

also puts this case outside the prerequisites of Sections 

120.569 and 120.57(1), Florida Statutes, which statutory 

requirements are incorporated into Chapter 760, Florida 

Statutes, by Sections 760.11 (6) and (7), Florida Statutes, and 

by the Commission's own rules. 

35.  The Commission's 180 days to take action on 

Petitioner's initial complaint/Charge of Discrimination ran out 

on May 19, 2003.  The thirty-fifth day following May 19, 2003, 

was June 23, 2003.  Petitioner did not timely file a Petition 

for Relief but eventually elected an administrative hearing on 
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February 9, 2004, more than 266 days after the expiration of the 

180-day time period.  Petitioner attempted to cure this fatal 

flaw by filing a second Election of Rights with the Commission, 

apparently in reliance on the date the EEOC claim was filed with 

that other agency.  There is no precedent for counting days in 

the State forum based on the Federal forum.  The second Election  

of Rights was more than 314 days after the expiration of the 

State's 180-day time limit.   

36.  As discussed previously, the Election of Rights 

documents herein cannot be considered as petitions or requests 

for hearing under Sections 120.569 and 120.57(1), and Chapter 

760, Florida Statutes.4/ 

     37.  On February 16, 2004, Petitioner was notified by the 

Commission that she must file a Petition for Relief within 20 

days.  Petitioner did not meet that filing date or file within 

35 days of February 16, 2004, either.  On April 1, 2004, 

Petitioner was notified by the Commission to file a Petition for 

Relief.  While the April 1, 2004, letter erroneously told 

Petitioner she could file simultaneously with the Commission and 

the Division, Petitioner was not materially misled, because her 

Petition was already jurisdictionally time-barred.  Assuming 

arguendo, but not ruling, that the Commission's April 1, 2004 

notification could have reactivated Petitioner's 35-day filing 

period, she still did not file within 35 days of April 1, 2004, 
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either, and she never filed with the Commission at all. 

38.  An interpretation of Section 760.11(8), Florida 

Statutes, that allows Petitioner to request an administrative 

hearing after the expiration of the 35-day time limit would 

reduce to a nullity the time limits imposed by the Legislature.  

This case should be dismissed as jurisdictionally time-barred. 

RECOMMENDATION 

Upon the foregoing Findings of Fact and Conclusions of Law, 

it is  

RECOMMENDED that the Florida Commission on Human Relations 

dismiss this case, which exists only by the Charge of 

Discrimination, and a late-filed petition before the Division of 

Administrative Hearings. 

DONE AND ENTERED this 29th day of July, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of July, 2004. 
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ENDNOTES 

 
1/  On March 25, 2003, the attorney for Petitioner wrote to 
Respondent's attorney stating that there would be further 
advices about a settlement.  On September 3, 2003, Respondent 
notified the Commission that no settlement was possible.   
 
2/  Note that this language (notice of a planned civil action in 
a court of competent jurisdiction) may have been sufficient to 
permit a dismissal by the Commission, pursuant to Florida 
Administrative Code Rule 60Y-5.006(5).   
 
3/  This Recommended Order of Dismissal makes no assessment of the 
sufficiency, vel non, of the Petition for Relief filed with the 
Division. 
 
4/  The statutory scheme here differs from that in many Chapter 
120, Florida Statutes, cases where an agency prosecutes, and a 
citizen need only elect to contest the allegations of the 
agency.  Here, the agency (the Commission) is not technically a 
"party." 
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Samuel A. Mutch, Esquire 
Mutch & Levine, P.A. 
2114 Northwest 40th Terrace, Suite A-1 
Gainesville, Florida  32605-3592 
 
Carlos J. Burruezo, Esquire 
Fisher & Phillips, LLP 
1250 Lincoln Plaza 
300 South Orange Avenue 
Orlando, Florida  32801 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MICHELINE VERELLO,               ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 04-2032 
                                 ) 
UNITED STATES CELLULAR           ) 
CORPORATION,                     ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER OF DISMISSAL 
 

Pursuant to notice a telephone hearing was conducted on 

July 27, 2004, to allow the parties to present argument 

regarding the Respondent's Motion to Dismiss.  The facts set 

forth below are not disputed.  Dates most favorable to the 

Petitioner have been presumed accurate.  During the conference 

call, the parties were represented by counsel. 

APPEARANCES 

 For Petitioner:  Andrew Degraffenreidt, III, Esquire 
                      Powers, McNalis & Torres 
                      P.O. Box 21289 
                      West Palm Beach, Florida  33416 
 
 For Respondent:  Jennifer Schilling, Esquire 
                      Piper Rudnick, LLP 
                      203 North LaSalle Street, Suite 1800 
                      Chicago, Illinois  60601-1293 
 
 

STATEMENT OF THE ISSUE 

Whether the Petitioner, Micheline Verello, timely filed  
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a Petition for Relief in connection with a claim filed with 

the Florida Commission on Human Relations.   

 
PRELIMINARY STATEMENT 

 The Florida Commission on Human Relations transferred 

this case to the Division of Administrative Hearings on 

June 9, 2004.  Accompanying the Petition for Relief were the 

Notice of Determination: No Cause, the Determination: No 

Cause, along with an amended Charge of Discrimination.  The 

Initial Order was entered on June 10, 2004. 

 Thereafter, the Respondent, United States Cellular 

Corporation, filed a Motion to Dismiss.  The motion alleged, 

in pertinent part, that the Petitioner, Micheline Verello, had 

failed to timely file the request for an administrative 

hearing and that, as such, her claim was barred as a matter of 

law. 

 On July 14, 2004, the Petitioner filed a written response 

to the Motion to Dismiss along with an affidavit of Angie 

Henriksen.  In substance, the response denied the petition was 

untimely.  In substance, the affidavit stated the Petition for 

Relief was mailed to the Florida Commission on Human Relations 

on June 1, 2004. 

 On July 16, 2004, a Notice of Telephone Conference was 

entered scheduling the conference call on the Motion to  
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Dismiss.  Both parties were afforded time to present argument 

on the motion.   

FINDINGS OF FACT 

1.  On or about March 15, 2003, the Petitioner, Micheline 

Verello, submitted an Amended Employment Charge of 

Discrimination with the Florida Commission on Human Relations.  

Such complaint alleged that the Respondent, United States 

Cellular Corporation, had discriminated against the Petitioner 

in an employment action based upon the Petitioner's age.   

2.  On April 21, 2004, the Florida Commission on Human 

Relations entered a Determination: No Cause regarding the 

Petitioner's claim.  That determination set forth that there 

was "no reasonable cause to believe that an unlawful 

employment practice has occurred." 

3.  The Notice of Determination: No Cause was also 

entered and mailed to the Petitioner on April 21, 2004.  The 

notice provided, in pertinent part: 

PLEASE TAKE NOTICE that a Determination has 
been made on the above referenced complaint 
that there is no reasonable cause to 
believe that an unlawful employment 
practice has occurred.  A copy of the 
Determination is attached. 

 
Complainant may request an administrative 
hearing by filing a PETITION FOR RELIEF 
within 35 days of the date of this NOTICE 
OF DETERMINATION: NO CAUSE. 

 
A Petition for Relief form is enclosed with 
Complainant's notice.  It may be beneficial 
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for Complainant to seek legal counsel prior 
to filing the petition. 

 
If the Complainant fails to request an 
administrative hearing with (sic) 35 days 
of the date of this notice, the 
administrative claim under the Florida 
Civil Rights Act of 1992, Chapter 760, will 
be dismissed pursuant to section 760.11, 
Florida Statutes. 

 
4.  The Notice of Determination: No Cause was dated 

April 21, 2004.  The Petitioner received the Notice of 

Determination: No Cause on April 26, 2004.  Based upon the 

date stated on the face of the Determination: No Cause, the 

Petitioner was required to file a Petition for Relief not 

later than May 26, 2004.  The Petitioner did not mail her 

Petition for Relief until June 1, 2004. 

5.  The Florida Commission on Human Relations received 

the Petition for Relief on June 3, 2004.  Thereafter, the 

matter was forwarded to the Division of Administrative 

Hearings and filed for formal proceedings on June 9, 2004.  

CONCLUSIONS OF LAW 

6.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of 

these proceedings.  §§ 120.569, and 120.57(1), Fla. Stat. 

7.  Section 760.11(7), Florida Statutes (2003) provides, 

in part: 

If the commission determines that there is 
not reasonable cause to believe that a 
violation of the Florida Civil Rights Act 
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of 1992 has occurred, the commission shall 
dismiss the complaint.  The aggrieved 
person may request an administrative 
hearing under ss. 120.569 and 120.57, but 
any such request must be made within 35 
days of the date of determination of 
reasonable cause and any such hearing shall 
be heard by an administrative law judge and 
not by the commission or a commissioner.  
If the aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred.  

 
8.  In this case the Petitioner did not file a Petition 

for Relief within 35 days of the Determination: No Cause.  The 

statute unambiguously places that burden on the Petitioner to 

timely assert her claim.  She did not do so.  

9.  The Notice of Determination: No Cause, placed the 

Petitioner on notice of the time restrictions applicable to 

this case.  Moreover, the Florida Commission on Human 

Relations provided a Petition for Relief form to the 

Petitioner along with the Notice of Determination: No Cause.  

In short, neither the statute nor the rules applicable to this 

case provide for an extension of time to file a complaint.  

Accordingly, the Petitioner's claim is barred as a matter of 

law.   

10.  Florida Administrative Code Rule 60Y-5.008(1) 

requires that a Petition for Relief be filed within 35 days of 

the date of determination.  "Date of filing" is defined as a 

completed complaint that is received by the Florida Commission 

on Human Relations prior to 5:00 p.m. (Eastern time).  See 
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Fla. Admin. Code Rule 60Y-3.001(29).  Based upon the 

foregoing, it is concluded the Petitioner did not timely 

assert her administrative remedy.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions 

of Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order dismissing the claim filed by 

this Petitioner.  

DONE AND ENTERED this 29th day of July 2004, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of July 2004. 
 

 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Andrew DeGraffenreidt, III, Esquire 
Powers, McNalis & Torres 
Post Office Box 21289 
West Palm Beach, Florida  33416 
 
Adrianne Mazura, Esquire 
Piper Rudnick, LLP 
203 North Lasalle Street, Suite 1800 
Chicago, Illinois  60601-1293 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JAMES S. BROWN, JR., 
 
     Petitioner, 
 
vs. 
 
ALACHUA COUNTY SHERIFF'S 
DEPARTMENT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1108 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing, as noticed, before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings in Gainesville, Florida, on 

January 20, 2004. 

APPEARANCES 

For Petitioner:  Matthew J. Wells, Esquire 
                      Post Office Box 5606 
                      Gainesville, Florida  32627-5606 
 
     For Respondent:  Linda G. Bond, Esquire 
                      Allen, Norton & Blue, P.A. 
                      1669 Mahan Center Boulevard 
                      Tallahassee, Florida  32308 
 

STATEMENT OF THE ISSUES 
 
The issues to be resolved in this proceeding concern 

whether the Petitioner was demoted to an inferior employment 

position and, if so, whether the demotion was motivated by 

reasons of racial discrimination, as he has charged.   
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PRELIMINARY STATEMENT 

This cause arose in February 2000 when Stephen M. Oelrich 

in his official capacity as Sheriff of Alachua County (Sheriff, 

Respondent) promoted the Petitioner James S. Brown, Jr. (Brown), 

from the position of deputy sheriff to sergeant.  The promotion 

was subject to a one-year probationary period.  After two 

investigations of alleged incidents of wrongful conduct, in 

November 2000, prior to the conclusion of the probationary 

period, the Sheriff determined that the Petitioner had committed 

certain policy violations.  Consequently, he demoted the 

Petitioner back to his former position as deputy sheriff.  

The Petitioner has alleged that the demotion was because of 

the Petitioner's race (black).  The Petitioner filed a charge of 

discrimination with the Florida Commission on Human Relations 

(Commission) and ultimately, after the Commission made a finding 

of no cause, the case was transmitted to the Division of 

Administrative Hearings. 

The cause came on for hearing as noticed.  The Petitioner 

presented one witness (himself), and no exhibits.  The 

Respondent presented six witnesses and had the Respondent's 

Exhibits numbered 1, 3, 6, 7, and 14 admitted into evidence.  

Upon concluding the proceeding, a transcript was ordered which 

was filed May 14, 2004, with the Division.  In conjunction with 

their request for an extended period of time to file proposed 
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recommended orders, the Proposed Recommended Order filed by the 

Respondent was timely filed.  However, no proposed recommended 

order has been received from the Petitioner.  The Proposed 

Recommended Order filed by the Respondent has been considered in 

the rendition of this Recommended Order.  

FINDINGS OF FACT 
 
1.  The Petitioner, James S. Brown, Jr., is a black male 

deputy sheriff, employed by the Sheriff of Alachua County.  He 

has been employed by the Sheriff for approximately 17 years.  He 

was assigned to "uniform patrol" during his employment, but for 

the majority of his employment time he was assigned to the 

narcotics division.  Sheriff Stephen Oelrich promoted the 

Petitioner to sergeant in February 2000 and assigned him to a 

road patrol position and duty.  The Sheriff believed at that 

time that Brown was qualified to serve as a sergeant.  The 

Petitioner, like all other similarly promoted employees, was 

required to serve a one-year probationary period following the 

promotion.   

2.  Sheriff Oelrich is the elected Sheriff of Alachua 

County, Florida, and has served in that position for 11 years.  

It is his responsibility to make final employment decisions, 

including promotions, suspensions, demotions, and terminations.  

He has had a goal and practice of promoting qualified African-

Americans to positions of responsibility including having black 
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captains in charge of patrolling and criminal investigation, as 

well as promoting black females to lieutenancy's assigned to 

patrol duties.  Additionally, the Respondent Sheriff conducts 

internal investigations upon receipt of complaints.  The 

internal investigations concerning the Petitioner in this case 

were initiated because of complaints received by professional 

standards personnel of the Sheriff's Department, from either 

external or internal sources or informants.  

Majestic Oaks Apartments Complaint 
 

3.  On or about November 2000, the Respondent's Office of 

Professional Standards received an internal memorandum from 

Sergeant Clifton Reynolds, a black male.  The memorandum 

concerned a complaint he had received from a person at the 

Majestic Oaks Apartments in Gainesville, Florida.  The complaint 

alleged that the Petitioner was attempting to use his position 

with the Sheriff's Department to obtain an apartment for a 

former girlfriend, Athena Brown, who had a criminal history.  

The criminal history would have precluded her from renting the 

apartment under the policies and rules of the apartment owner. 

4.  The Respondent's chief inspector, Charlie Lee, 

initiated an investigation into the matter.  He assigned the 

investigation responsibility to Lieutenant Joel DeCoursey.  

Eventually he assigned the case to inspector Norman Atkins due 

to workload considerations.  Inspector Atkins conducted the 
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majority of the investigation and interviewed Kimberly Figard, 

Brenda Raulson, Athena Brown, as well as the Petitioner.   

5.  The Petitioner purportedly went to the Majestic Oaks 

Apartment Complex to take a child support order that would 

verify Athena Brown's income.  Kim Figard was the secretary at 

the office at Majestic Oaks.  According to her testimony, the 

Petitioner identified himself as a deputy sheriff and offered to 

perform extra patrols around the apartment complex in return for 

Athena Brown's being allowed to rent an apartment, in spite of 

her criminal history, which would ordinarily render her 

ineligible for an apartment.   

6.  Chief Inspector Lee did not instruct Investigator 

Atkins to make any particular finding in the Petitioner's case.  

In fact, when Investigator Atkins informed Chief Inspector Lee 

that the investigation might go nowhere, Inspector Lee told 

Investigator Atkins, "if you ain't got nothing, you ain't got 

nothing."  Ultimately, however, Investigator Atkins believed 

that there was a preponderance of evidence that the allegations 

against the Petitioner should be sustained.  Ultimately, the 

Respondent relied upon evidence collected during the 

investigation to reach a "sustained finding" that the Petitioner 

went to the Majestic Oaks Apartments and identified himself as a 

deputy sheriff, attempting to use the status of his office or 

position, to assist, and with the expectation, that 
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Athena Brown, the mother of his child, would obtain an apartment 

she might not otherwise qualify for.  The evidence relied upon 

by the Respondent included the results of a polygraph 

examination that the Petitioner volunteered to take and which 

indicated deception on the part of the Petitioner.  The 

investigator ultimately found the Petitioner to be untruthful as 

to his version of the Majestic Oaks Apartments events and 

ultimately it was concluded that the Petitioner violated the 

Respondent's policy regarding conduct unbecoming an employee and 

regarding truthfulness.   

7.  The Respondent uses polygraph tests while conducting 

other internal investigations and has done so both before and 

after the internal investigation related to the Petitioner.  The 

Respondent follows a point system with regard to imposing 

disciplinary action.  Each level of violation is assigned points 

that are carried over if there are future violations.  "Carry-

over points" can increase the severity of subsequent discipline. 

8.  Upon reviewing the investigatory findings and 

recommendations, based on that point system, Sheriff Oelrich 

believed the results to be accurate.  He had no reason to 

believe that the investigation or the results contained any 

racial bias.  In fact, complaints of a racially biased 

investigation are themselves routinely investigated as a 

potential disciplinary matter.  
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9.  The initial recommended discipline for the Petitioner 

for the violations with regard to the Majestic Oaks Apartments 

incident, was fifteen days' suspension without pay and a six-

month extension of the probationary period.  The Sheriff met 

with the Petitioner on December 21, 2000, however, and agreed to 

reduce his discipline to eight days' suspension without pay and 

a six-month extension of his probationary period.  The 

Respondent still wanted to retain the Petitioner in a leadership 

role because of his past good performance. 

The second investigation 
 
10.  Chief Inspector Lee received information also from 

Deputy Billy Ray Hunter, which revealed that several members of 

a drug task force Hunter was assigned to had expressed concern 

that the Petitioner was associating with a known felon.  

Gainesville Police Department Detective Jeff Nordberg was also a 

part of that task force.  Deputy Hunter reported that the 

Petitioner had ignored Nordberg's request to cease associating 

with an individual later determined to be Andrew Maddox.  Upon 

receipt of the information, the Respondent interviewed one of 

the drug task force's confidential informants and then initiated 

an internal investigation into the allegations.   

11.  Chief Inspector Lee conducted the investigation.  

During the course of the investigation, Lee interviewed Deputy 

Sheriff Hunter, a confidential source identified as FDLE-205, 
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Federal Probation Officer Beverly Stiefvater, Detective 

Jeff Nordberg, Lieutenant Mike Thompson, and Andrew Maddox.   

12.  The Petitioner and Detective Nordberg of the 

Gainesville Police Department had previously worked together in 

a narcotics unit.  The Petitioner was a drug investigator at the 

time and had not yet been promoted to sergeant.  Nordberg had 

been a narcotics officer with the Drug Enforcement 

Administration (DEA).   

13.  Detective Nordberg knew Andrew Maddox to be the focus 

of several drug investigations that year, which led to 

convictions of other individuals.  While Nordberg was with the 

DEA, the Petitioner called him and advised him that he was 

"riding around" with Maddox and that Maddox was "showing him 

some things."  Nordberg understood the Petitioner to mean that 

he was obtaining information from Maddox, because Nordberg knew 

that Maddox was the focus of a drug investigation and he asked 

the Petitioner to call him when Maddox was no longer present.   

14.  Nordberg told the Petitioner in a subsequent telephone 

call, that the DEA was making controlled drug purchases and that 

he believed that Maddox was supplying the cocaine in question.  

Nordberg advised the Petitioner of the information because he 

was unsure what role Maddox was trying to play by associating 

with the Petitioner and with drug dealers.  Nordberg received 

information from another drug dealer that the "word on the 
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street" was that the Petitioner and Maddox were "tight."  

Nordberg advised the Petitioner in the same manner in which he 

would expect another law enforcement officer to advise him in a 

similar situation.   

15.  Nordberg contacted the Petitioner a second time to 

advise him about the "word on the street" regarding the 

Petitioner and Maddox.  The Petitioner advised Nordberg to take 

whatever action he needed regarding Maddox and that he would try 

to give them whatever information he could.   

16.  Because of the information he was receiving on the 

street regarding the Petitioner's relationship with Maddox, 

Nordberg advised Richard Brooks, another of the Respondent's 

employees, because he wanted the Respondent to know what was 

going on.  However, he did not want to file a formal complaint 

against the Petitioner. 

17.  Federal Probation Officer Beverly Stiefvater, Maddox's 

probation officer, knew the Petitioner through his formal 

assignment in the drug unit.  On one occasion, Maddox advised 

Stiefvater concerning contact he had with the Petitioner.  She 

called the Petitioner and he advised her that he did not intend 

to use Maddox in any official manner.  On another occasion, she 

observed an Alachua County Sheriff's Office patrol vehicle 

parked in front of Maddox's business.  Maddox advised Stiefvater 

that the vehicle belonged to the Petitioner and that the 
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Petitioner was at his business to lift weights.  The Petitioner 

made no effort to contact Stiefvater, Maddox's probation 

officer, while she was present at Maddox's place of business or 

afterward to advise her of contact he was having with the 

Petitioner.  Stiefvater became concerned about the Petitioner's 

presence at Maddox's place of business, because of a certified 

law enforcement officer, she questioned the ethical and moral 

correctness of "hanging out with convicted felons."  She also 

discussed the Petitioner's presence at Maddox's place of 

business with other DEA officers working on the case against 

Maddox.   

18.  The Petitioner and his wife accompanied Maddox to an 

automobile auction so that Maddox could assist the Petitioner's 

wife in purchasing a vehicle through the use of Maddox's 

automobile dealer's license.  While at the auction, Maddox 

pointed out persons he believed to be drug dealers from other 

counties and advised the Petitioner how the drug dealers were 

outfitting vehicles to transport drugs, according to the 

Petitioner.  The Petitioner, however, did not provide a written 

report of any of the information received from Maddox to any 

person in his chain of command.  Although he had obtained 

information from other sources, the Petitioner did not attend an 

auction with any of his other sources.   
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19.  When the Petitioner sought promotion to sergeant, 

Lieutenant Mike Thompson wrote a letter of support on his behalf 

to the Sheriff.  Thompson had supervised the Petitioner for 

approximately 12 years and found him to be an excellent 

employee.  After receiving information that the Petitioner was 

having contact with Maddox, including using Maddox to purchase 

vehicles or a vehicle and spending time at Maddox's business, he 

advised the Petitioner about the Respondent's policy regarding 

associating with known felons.  The Petitioner expressed to 

Thompson that he did not care what other people thought.   

20.  On one occasion while Petitioner was assigned to 

patrol, the Petitioner came to Thompson's office and called 

Maddox so that he could provide information to Thompson 

regarding drug dealing.  Maddox told Thompson that he would call 

back to provide the information but failed to ever do so. 

Thompson, as the Petitioner's supervisor, never received any 

drug violation-related information from Maddox either directly 

or indirectly through the Petitioner's efforts.   

21.  The Respondent's policy states that "Employees while 

on duty will avoid regular or unnecessary association with 

persons they know or should know are racketeers, sexual 

offenders, drug dealers, or convicted felons if not authorized 

or required due to the nature of the assignment.  Association 

with known offenders or their families, as mentioned above, 
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while off duty is not authorized unless specifically approved by 

the Sheriff." 

22.  The Respondent expects its employees and officers who 

receive information that may be useful for a law enforcement 

purposes to document that information in writing, for submission 

to the appropriate agency personnel.  The Petitioner did not 

present any evidence that any employee received information from 

him or through his efforts and he failed to properly document 

any information obtained from Maddox or otherwise.   

23.  After interviewing the identified witnesses and 

considering all of the information, the investigator concluded 

that the Petitioner had violated the Respondent's policy 

regarding association with a known felon and regarding conduct 

unbecoming an employee.  The investigator provided the Sheriff 

with the disciplinary recommendation based upon the carry-over 

points from the previous investigation.  The Sheriff thereupon 

reasonably concluded that the information in the investigative 

report was true and correct. 

24.  The Sheriff thereupon demoted the Petitioner because 

of his concern about the Petitioner's leadership skills and his 

ability to provide direction to subordinate deputies regarding 

proper contact with known felons in view of the deficient 

example he was found to have demonstrated regarding his own such 

association.  The Sheriff was also concerned that the Petitioner 
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had been warned about the relationship with Maddox and did not 

appear to have heeded those warnings.  The Petitioner appeared, 

at best, to be conducting some sort of investigation on his own 

(although that has not been persuasively demonstrated) and he 

failed to document his actions or any information he may have 

received.  Sheriff Oelrich also considered that an outside 

agency had also contacted the Petitioner regarding his contact 

with Maddox.  The Sheriff advised the Petitioner at the time of 

the demotion that he was demoting him because of his failure to 

document any information he received from Maddox.  There is no 

persuasive evidence that the Sheriff decided to demote the 

Petitioner because of any motivation related to the Petitioner's 

race. 

Comparative Employee Discipline 
 

25.  The Petitioner has identified the following white 

persons as being similarly situated comparators:  Sergeant 

Darrell Bassinger, Lieutenant David Clark, Deputies Mark 

Galanos, Brian Davis, Jason Lee, Retired Lieutenant Danny 

Pascucci, and Records Clerk Susan Marks.  However, he did not 

present any additional documentary evidence to support his 

testimony.  His testimony in this regard is hearsay and cannot 

be the basis of a finding of fact.  When the Petitioner was 

presented with documentary evidence regarding these other 

employees, his testimony was shown to differ significantly from 



 

 14

the documents.  For example, he testified that Deputy Kenny Holt 

was investigated for conduct unbecoming an officer and had 

received "a couple of days off" for an incident that occurred at 

Ironwood Golf Course.  In actuality, Deputy Holt was charged 

with criminal conduct and not conduct unbecoming an officer.  

Deputy Holt received a 20-day suspension without pay, a one-year 

probation and was required to go to alcohol rehabilitation.  The 

Petitioner also misstated the Respondent's policy regarding 

associating with a known criminal, as well as who was present 

during Lieutenant Mike Thompson's interview during the internal 

investigation.   

26.  In fact, Deputy Kenny Holt, a white male, is not 

similarly situated to the Petitioner because Holt was not a 

sergeant at the time of the imposition of his discipline.  

Furthermore, Deputy Holt violated the Respondent's policy 

prohibiting criminal conduct and received a 20-day suspension 

without pay and a one-year disciplinary probation.  Deputy Holt 

did not have a violation for conduct unbecoming an officer or 

for associating with a known offender.  The Petitioner has never 

received a 20-day suspension without pay for any single 

violation.   

27.  Lieutenant Don Tyson, a white male, is not similarly 

situated to the Petitioner because there was not a sustained 

finding of a policy violation against him as the result of his 



 

 15

investigation.  Lieutenant Tyson also did not have any carry-

over points and was not a probationary employee.  He also did 

not have multiple violations established against him.   

28.  Records Clerk Susan Marks, a white female, is not 

similarly situated to the Petitioner.  Ms. Marks was not a 

sergeant, not a supervisor, and is not even a certified law 

enforcement officer.  The Petitioner produced no evidence to 

show that Ms. Marks had any multiple policy violations or that 

she had any disciplinary carry-over points at the time of the 

investigation as to her.  The Respondent learned about Ms. Marks 

involvement with a known felon after the felon was shot in the 

Respondent's parking lot in mid-2003.  The Respondent then 

initiated an internal investigation following that shooting.  

Prior to the shooting incident, the Petitioner believed that 

Ms. Marks had a relationship with a known felon, but did not 

file a complaint and did not provide evidence that any other 

person had filed a complaint regarding Ms. Mark's association.  

The Petitioner produced no evidence to persuasively establish 

that the Petitioner had any knowledge of any such relationship 

by Ms. Marks prior to that shooting incident. 

29.  Neither Sergeant Darrell Bessinger nor Lieutenant 

David Clark, also white males, engaged in identical or similar 

conduct as the Petitioner.  They were not charged with the same 

violations as the Petitioner, and did not have any disciplinary 
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carry-over points.  The Petitioner speculated but did not 

provide any persuasive evidence to the effect that Bessinger or 

Clark were probationary employees, at the time of any discipline 

of them. 

30.  Brian Davis, a white male, is not similarly situated 

to the Petitioner.  There is no evidence that he was a 

probationary employee nor that he had multiple violations or had 

any disciplinary carry-over points, as did the Petitioner.  

Mr. Davis was not a supervisor at the time of his discipline, as 

was the Petitioner.   

31.  Deputy Michael Galanos, a white male, is not similarly 

situated to the Petitioner.  The Petitioner produced no 

persuasive evidence that Galanos was a supervisor and did not 

show that Galanos had multiple violations or disciplinary carry-

over points.  The Respondent initiated an internal investigation 

regarding Deputy Galanos for associating with a known felon.  

After the initial portion of that investigation revealed that 

there might be criminal implications, the Respondent began a 

criminal investigation.  Because the criminal investigation took 

priority, the internal investigation would have been re-

activated only after the completion of the criminal 

investigation.  That did not occur because Galanos took a leave 

of absence or resigned before the completion of the criminal 
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investigation and has never been rehired.  There was therefore 

no reason to conclude the internal administrative investigation. 

32.  Danny Pascucci, a white male, is also not similarly 

situated, as an employee, to the Petitioner.  The Petitioner 

produced no evidence that Pascucci was probationary in his 

position as lieutenant.  The Petitioner did not establish that 

any complaints had been filed against Pascucci, that he had 

multiple policy violations, or that he had any disciplinary 

carry-over points.  The Petitioner produced no evidence that 

Pascucci's relationship with a documented confidential source 

was not authorized.   

33.  The Petitioner did not identify any white deputies who 

had sustained findings of conduct unbecoming an officer who 

received more favorable discipline than he received. 

CONCLUSIONS OF LAW 

34.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2003) 

35.  In order for the Petitioner to meet his initial burden 

of proving a prima facie case of race discrimination, the 

Petitioner must show that he is: 

1.  a member of a protected class; 
2.  was qualified for the position he held 
or sought; 
3.  suffered an adverse employment action; 
and 
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4.  was treated less favorably than others 
similarly situated outside the protected 
class, who received more favorable 
treatment. 
 

See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1995); 

McDonnell-Douglas v. Green, 411 U.S. 792, 804 (1973)  

36.  In determining whether employees are similarly 

situated for purposes of establishing a prima facie case, the 

courts consider whether the employees involved are accused of 

the same or similar conduct and are disciplined in different 

ways.  Jones v. Bessemer Carraway Med. Ctr., 137 F.3d 1306, 1311 

(11th Cir.), opinion modified by 151 F.3d 1321 (11th Cir. 1998).  

Moreover, in order to be similarly situated, "the quantity and 

quality of the comparator's misconduct must be nearly identical 

to prevent courts from second-guessing employers' reasonable 

decisions and confusing apples with oranges."  Henry v. City of 

Tallahassee, 216 F. Supp. 2d 1299, 1316 (Northern District Fla. 

2002) citing Maniccia, 171 F.3d 1364. (11th Cir. 1999). 

37.  As stated by the court in Maniccia, 171 F.3d at 1368-

1369 "The most important factors in the disciplinary context are 

the nature of the offense committed and the nature of the 

punishments imposed . . . .  Further, Title VII does not take 

away an employer's right to interpret its rules as it chooses, 

and to make determinations as it sees fit under those rules."  

Maniccia v. Brown, 171 F.3d 1364, 1368-69 (11th Cir. 1999), 



 

 19

rehearing denied, (quoting Jones, 137 F.3d at 1311); See also 

Nix v. WLCY Radio/Rahall Comms., 738 F.2d 1181, 1187 (11th Cir. 

1984). 

38.  Specifically, the inquiry is limited to "whether 

employees are similarly situated for purposes of establishing a 

prima facie case," not whether an employee can construct a 

situation in which he could conceivably be similarly situated.  

A relevant inquiry is whether comparatory employees committed 

the same or nearly identical acts and whether the discipline 

imposed is the same or nearly identical.  The inquiry must be 

confined to what the employer actually did in imposing 

discipline on a comparative employees, not what the employer in 

each of such situations "should have done."  See Jones, supra, 

137 F.3d at 1311; cf. Anderson v. WBMG-42, 253 F.3d 561, 567 

(11th Cir. 2001). 

39.  When the same supervisor or employment decision-maker 

hires and fires an employee within a short period of time, the 

employer is generally entitled to an inference of non-

discrimination in the disciplinary decision made.  See Smith v. 

Florida Dept. of Transp., 1999 WL 33216741, *4 (Middle District 

Fla. 1999).  In Bradley v. Harcourt, Brace and Co., 104 F.3d 

267, 270-71 (9th Cir. 1996), the court drew a strong inference 

of non-discrimination when the same "actor" hired and then fired 

the plaintiff, and both actions occurred in a short time period.  
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The court likewise held in Brown v. CSC Logic, Inc., 82 F.3d 

651, 658 (5th Cir. 1996)(approving a "same actor" inference 

after noting that several circuit courts have approved the 

same).  In Evans v. Technologies Applications & Service Co., 

80 F.3d 954, 959 (4th Cir. 1996), it was recognized that there 

was a powerful inference in favor of an employer to the effect 

that the employer's failure to promote a plaintiff was not 

motivated by disciplinary animus where the employer who failed 

to promote the plaintiff was the same decision-maker who had 

recently hired the plaintiff.   

40.  In the present case, the Respondent does not dispute 

that the Petitioner is a member of a protected class and that he 

suffered an adverse employment action.  The Petitioner, however, 

could not establish a prima facie case of race discrimination 

because, for the reasons demonstrated in the above Findings of 

Fact, he was unable to show that a person outside of his 

protected class engaged in conduct nearly identical to his 

conduct and received disciplinary treatment that was more 

favorable than that that he received.  The comparative 

employees, were not established to be similarly situated, for 

the reasons demonstrated in the above Findings of Fact. 

41.  Even if such a petitioner establishes a prima facie 

case of race discrimination, the Respondent had a legitimate, 
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non-discriminatory, business reason for demoting the Petitioner 

from the position of sergeant back to that of deputy sheriff. 

42.  In November 2000, the Respondent received the formal 

complaint alleging that the Petitioner was misusing his position 

as a law enforcement officer by attempting to use his influence 

as an officer to assist the mother of one of his children in 

obtaining an apartment at the apartment complex, when she was 

not really qualified, due to her criminal record.  The 

investigation in that matter sustained a finding that not only 

had he misused his position in that regard, but was also 

untruthful during the investigation of the matter.  Even so, the 

Respondent extended his probationary period for six months and 

only suspended him for 8 days without pay, a lesser penalty than 

could have been imposed under the Respondent's prevailing 

policy.  Although the Respondent relied upon the results of a 

polygraph examination, the Petitioner voluntarily underwent that 

polygraph examination and the record demonstrates that the 

Respondent uses polygraph examinations in internal 

investigations of other employees, both before and after the 

occurrence in question and that the use of the polygraph was not 

in any way based upon the Petitioner's race.  While the 

purported results of the polygraph examination are not and 

cannot be employed in determining the truthfulness of the 

Petitioner's version of the events at issue in this proceeding, 
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they could be used in an evidential way as demonstrating part of 

the Respondent's motivation in electing the disciplinary action 

taken.   

43.  It is also true, that prior to the conclusion of the 

investigation of the Majestic Oaks Apartments' incident, the 

Respondent received a second formal complaint concerning the 

Petitioner's association with a known felon.  Following an 

internal investigation of that second complaint, it was 

concluded by the Respondent that the Petitioner had violated the 

Respondent's policy concerning unauthorized association with a 

known felon.  In light of the disciplinary action imposed in the 

Majestic Oaks incident and the newly sustained allegations as to 

the second formal complaint regarding association with a known 

felon, the Respondent elected to demote the Petitioner and 

return him to his prior position as deputy.  The Respondent 

determined that the association by the Petitioner with a known 

felon, his possession of prior carry-over disciplinary points, 

and including his disregard of both Detective Nordberg's and 

Lieutenant Thompson's warning comments concerning his 

association with the known felon, showed he did not possess the 

leadership skills necessary for a sergeant.  He was deemed to 

lack an understanding of how his conduct affected the agency's 

reputation and how it provided a poor example of proper conduct 
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of a law enforcement officer in such situations to his 

subordinates, in his role as sergeant. 

44.  These facts taken together, show that the Respondent 

did have a legitimate, non-discriminatory, business reason for 

demoting the Petitioner back to his position as a deputy 

sheriff.  It is inconceivable that the Respondent would promote 

the Petitioner and then less than one year later, while he was 

still a probationary employee (as the probation was extended 

because of these disciplinary events) and would then demote him 

simply because of his race.  Although the decision to return him 

to his deputy position occurred two weeks before the expiration 

of his original probationary period, the six-month extension of 

that probation period would have caused his probation to end on 

August 31, 2001.  Thus, there is no question that he was still a 

probationary employee at all times pertinent hereto when the 

discipline and employment actions in question were imposed. 

45.  Because the Respondent established a legitimate, non-

discriminary reason for the employment action taken, the burden 

then shifted to the Petitioner to demonstrate by "significantly 

probative evidence" that discrimination was more likely a motive 

behind the decision to demote him from sergeant to deputy.  

Clark v. Huntsville City Board, 717 F.2d 525, 527 (11th Cir. 

1983).  The Petitioner must not only show that the stated reason 

was false, but also that discrimination was the true reason 
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behind the decision.  St. Mary's Honor Center v. Hicks, 509 U.S. 

502, 515 (1993); Halperin v. Abacus Technology Corp., 128 F.3d 

191, 201 (4th Cir. 1997).  The ultimate burden of persuasion 

always remains with the Petitioner.  Id., 509 U.S. at 511. 

46.  Here the evidence does not demonstrate that the 

Respondent's employment action was a pretext for racial 

discrimination.  The record shows because of the leniency or 

reduction in the degree of discipline imposed concerning the 

first investigated misconduct, as well as the Respondent's 

testimony about the high regard he had for the Petitioner prior 

to the second investigation, that the Respondent, even after 

sustaining of the findings as to the first investigation, still 

wanted the Petitioner to serve in a leadership role.  After the 

second investigation concluded with sustainable results, the 

Respondent reluctantly concluded that the Petitioner should not 

serve in a leadership role and imposed the demotion.  This 

desire to show the Petitioner leniency until a second violative 

incident was proven to the Respondent's satisfaction (with 

attendant carry-over disciplinary points) clearly shows that 

there was no discriminatory animus in the employment decision 

made.  This results in an unavoidable conclusion that the 

Petitioner has failed to demonstrate that the employment 

decision made and the legitimate, business reason asserted for 

it was a pretext for a decision made by through racial bias.  
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Moreover, there was not any persuasive demonstration that any of 

the elements or circumstances of the investigation, as to either 

disciplinary incident, occurred or were conducted with an 

element of racial bias or animus on the part of any witness or 

investigator, nor that the Respondent knew of any such animus 

prior to making his decision.   

47.  In summary, the Petitioner did not establish a prima 

facie case because he did not demonstrate that any similarly 

situated persons outside his protected class received 

disciplinary treatment that was more favorable.  Even if one 

assumes a prima facie case showing, in light of the employer's 

demonstration of the legitimate, non-discriminatory, business 

reason for the employment action taken, including the 

Respondent's reliance on the validity of the facts produced by 

the two investigations, which concluded that the wrongful 

conduct leading to the disciplinary actions had indeed been 

engaged in by the Petitioner, the Petitioner failed to 

demonstrate that the asserted reason for the disciplinary action 

taken was pretextual.   
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RECOMMENDATION 
 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the charge of 

discrimination and petition for relief in its entirety. 

DONE AND ENTERED this 30th day of July, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of July, 2004. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Linda G. Bond, Esquire 
Allen, Norton & Blue, P.A. 
1669 Mahan Center Boulevard 
Tallahassee, Florida  32308 
  
Matthew J. Wells, Esquire 
Post Office Box 5606 
Gainesville, Florida  32627-5606 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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