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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MICHAEL GEORGE, 
 
     Petitioner, 
 
vs. 
 
CITY OF LEESBURG, WASTER WATER 
CANAL, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3144 

   
RECOMMENDED ORDER 

 Pursuant to notice this cause came on for formal proceeding 

and hearing before P. Michael Ruff, duly-designated 

Administrative Law Judge of the Division of Administrative 

Hearings.  The hearing was conducted January 23, 2004, in 

Tavares, Florida.  The appearances were as follows:   

APPEARANCES 
 

     For Petitioner:  Michael George, pro se 
    25131 Southeast 167th Place 
    Umatilla, Florida  32784 
 
     For Respondent:  Steven W. Johnson, Esquire 
    McLin & Burnsed, P.A. 
    Post Office Box 491357 
                      Leesburg, Florida  34749-1357 
 

STATEMENT OF THE ISSUE 
 

     The issue to be resolved in this proceeding concerns 

whether the Petitioner was discriminated against based upon his  
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age, in the manner addressed by Section 760.10, Florida 

Statutes. 

PRELIMINARY STATEMENT 

This cause arose upon the filing of a Charge of 

Discrimination with the Florida Commission on Human Relations 

(Commission) on June 10, 2002.  The Petitioner is Michael 

George, at times pertinent hereto a employee of the City of 

Leesburg, Florida.  On December 9, 2002, the Petitioner filed an 

Amended Charge of Discrimination with the Commission.  That 

amended charge alleged that the City of Leesburg (City, 

Respondent) had discriminated against the Petitioner based upon 

his age, by discharging him from employment and replacing him 

with someone much younger.  

 An investigation was performed by the Commission which 

ultimately issued a determination of "no cause" on July 28, 

2003.  The Petitioner filed the subject Petition for Relief on 

August 27, 2003.  On September 22, 2003, the Respondent filed an 

Answer to the Petition for Relief and a Motion to Dismiss, 

ruling on which was reserved until the hearing on the merits.  

After one continuance, at the request of the Respondent, for 

good cause shown, the cause was ultimately heard on January 23, 

2004.  Upon the cause coming on for hearing as noticed, the 

Petitioner testified on his own behalf and presented the 

testimony of five witnesses.  The Respondent cross-examined the 
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witnesses presented by the Petitioner and called one witness in 

its own case.  The Petitioner offered two exhibits which were 

admitted into evidence and the Respondent offered eleven 

exhibits which were admitted into evidence. 

 Upon conclusion of the proceeding a transcript thereof was 

ordered.  Proposed findings of fact and conclusions of law in 

the form of proposed recommended orders were scheduled to be 

submitted by the parties and a Proposed Recommended Order was 

submitted by the Respondent.  It has been considered in the 

rendition of this Recommended Order.  

FINDINGS OF FACT 

 1.  The Petitioner was an employee of the City of Leesburg 

at times pertinent hereto.  He was employed as a waste water 

operator trainee, commencing employment on or about June 5, 

2000.  The Respondent is a city government and unit of local 

government which operates two waste water plants.  At times 

material to this proceeding the Respondent was employed and 

assigned to the "Canal Street Plant."  The Petitioner was 

required to perform several job functions in his capacity as a 

waste water operator (trainee).  Respondent's Exhibit Nine, in 

evidence, provides a job description for the Petitioner's 

employment positions which include the following:  Record all 

flows; constantly survey charts and meter readings; repair 

leaking waste water pipes; perform building maintenance chores; 
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maintain vigilance over all the department facilities and log or 

report any unusual situations; take oral and written 

instructions and carry them out in a quick and responsible 

manner; load and unload lawn cutting equipment, and cut and trim 

grass at utility plant sites; make repairs and/or replace parts 

on plant equipment; and repair leaks and other operations as 

directed. 

 2.  That job description also required a trainee to have 

knowledge of the functions and mechanics of pumps and other 

waste water plant equipment, knowledge of the occupational 

hazards and safety measures required in plant operations; to 

have an ability to detect faulty operating characteristics in 

equipment and to institute remedial action.  The trainee is also 

required to be able to read meters, chart accurately and to 

adjust procedures to meet plant volume requirements.  He must 

have an ability to understand and follow oral and written 

instructions. 

 3.  The Respondent's personnel policies and procedures 

manual (manual), in evidence as Respondent's Exhibit Eight, 

states at Policy No. 600.2(13) that "poor performance" is a 

violation of policy sufficient to initiate discipline.  Poor 

performance is described in that section as a failure to perform 

assigned duties according to prescribed dimensions and standards 

on the individualized performance plan.  Policy No. 600.2 
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provides for progressive discipline ranging from a verbal 

warning, to a written warning, a one-to-three day suspension, a 

four-to-five day suspension, or termination.  Thus the 

discipline for violation of that policy is a range of 

appropriate actions from verbal warning to termination. 

 4.  On or about July 11, 2001, the Petitioner was the 

subject of a corrective action performance evaluation by his 

supervisor, Bob Mirabella.  Mr. Mirabella, the Respondent's 

Operations Supervisor, accorded the Petitioner a grade of zero 

in several categories of work performance.  Those are 

deficiencies indicating the Petitioner's lack of understanding 

of basic concepts related to his job position, including failure 

to following instructions, difficulty making simple decisions, 

difficulty or failure in following standard procedures, and a 

poor attitude.  Overall his evaluation shows a rating of the 

Petitioner's performance as "unacceptable." 

 5.  That corrective action evaluation also contains a 

section that the Petitioner and his supervisor must initial, 

indicating that the Petitioner had reviewed the evaluation and 

that the performance deficiencies had been communicated to him.  

Mr. Mirabella advised the Petitioner of corrective measures to 

take and that any continued failure to meet expectations might 

result in termination.  Mr. Mirabella created a type-written 

plan of improvement for the Petitioner with remedial activities, 
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objectives, and developmental activities.  Under the 

Respondent's consistent policy, the action plan would have been 

reviewed in 60 days, September 11, 2001, in order to determine 

that the Petitioner was meeting those expectations. 

 6.  On August 13, 2001, the Petitioner received a written 

reprimand for failure to perform duties assigned to him on 

July 23, 25, and August 9, 2001.  These were duties that were in 

accordance with the prescribed dimensions and standards of the 

individual performance plan for the Petitioner.  The written 

reprimand, in evidence as Respondent's Exhibit Two, included a 

description of the Petitioner's failure to perform duties 

including lawn maintenance, and again cited his argumentative 

attitude. 

 7.  On August 29, 2001, the Petitioner received a three-day 

suspension from duties for failure to perform assigned duties 

according to prescribed dimensions and standards as set forth in 

the individual performance plan.  The disciplinary action form, 

in evidence as Respondent's Exhibit Three, specifically referred 

to the Petitioner's failure to perform lawn maintenance duties, 

failure to follow established rules and policies, and failure to 

take appropriate action to correct a leaking pump.  It was also 

noted that the Petitioner was making coffee and watching 

television instead of performing assigned duties. 
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 8.  Mr. Mirabella created a performance evaluation summary 

in preparation for the Petitioner's September 11, 2001, 60-day 

review of the initial, unsatisfactory evaluation of July 11, 

2001.  The summary showed a continuation of the Petitioner's 

difficulties and problems both in understanding his job and in 

dealing with other people in the course of his duties.  The 

summary cited an incident where the Petitioner was abrasive, 

including swearing, toward other employees.  It was 

Mr. Mirabella's intention to give the Petitioner a written 

reprimand regarding the swearing incident.  However, due to the 

emergency nature of the events occurring on September 12, 2001, 

at the waste water plant, the written reprimand was not 

completed prior to the beginning of the investigation that 

ultimately led to the Petitioner's termination.  The Petitioner 

made no major progress in correcting any of the problems 

outlined in the action plan that constituted part of the 

July 11, 2001, evaluation.   

 9.  On or about September 12, 2001, it was determined that 

there was a near overflow of sewage at the Canal Street Plant.  

Scott Moss, the employee who worked on the morning shift on 

September 13, 2001, discovered the problem and took corrective 

action immediately.  Mr. Mirabella learned of the problem and 

reported it to the Respondent's Director of Environmental 

Services, Susanna Littell.   
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 10.  Upon learning of the potential overflow occurrence, 

Ms. Littell began an investigation to determine when the 

overflow problem occurred.  She gathered plant flow information 

and took measurements of the tanks.  Employing engineering 

calculations, based upon the flow rates at the plant, 

Ms. Littell was able to determine that the problem had occurred 

on the Petitioner's shift.  The Petitioner was the only employee 

on duty at the time the problem occurred. 

 11.  Ms. Littell consulted two outside engineers (non-city 

employees) to review her calculations.  Those engineers found 

that her calculations were accurate.  According to Ms. Littell, 

the waste water employees on duty at the plant should have 

observed the valve positions or otherwise noticed a problem in 

the plant that needed remediation.  This was a regular part of 

their assigned duties, including the Petitioner. 

 12.  Mr. Mirabella determined a number of valves had been 

changed, which had caused the "aereation bay" to begin to fill 

with waste water.  The aereation bay almost overflowed, which 

would have caused a serious environmental hazard and damage.  It 

would have caused irreparable harm to the credibility of the 

waste water department, and could have engendered a minimum of 

$10,000.00 dollars in fines imposed by the Department of 

Environmental Protection.  The importance of preventing these 
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types of situations has been emphasized to employees who worked 

at the waste water plant, including the Petitioner. 

 13.  Because of the Petitioner's failure to notice the 

obvious serious problem occurring at the plant on his shift, and 

his failure to take corrective action, he was cited for 

negligence in performing his assigned duties in violation of the 

Respondent's policy.  The employee who worked as his counter-

part on the shift immediately after the Petitioner's, Elmer 

Wagner, was also cited for negligence in performing his duties 

because of his failure to notice the problem and to take 

corrective action.  Mr. Wagner at the time in question was 67 

years of age. 

 14.  The information obtained during Ms. Littell's 

investigation was forwarded to Ms. Jakki Cunningham-Perry, the 

Respondent's Director of Human Resources, in order for her to 

determine the appropriate disciplinary action to take.  

Ms. Cunningham-Perry performed an investigation of the 

September 12, 2001, incident.  She spoke to several individuals, 

including, but not limited to, Mr. Mirabella, Ms. Littell, 

Jim Richards, who was one of the engineers consulted by 

Ms. Littell, as well as the Petitioner.  She thereafter 

deliberated and prepared a written memorandum setting forth her 

investigative findings.   Ms. Cunningham-Perry concluded that 

the closing of the valves occurred during the Petitioner's 
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shift.  She also concluded that Mr. Wagner should have noticed 

the change in the pump flow and valves during his shift.   

 15.  Both the Petitioner and Mr. Wagner were cited for 

failure to perform assigned duties in violation of city policy 

600.0(13), as a result of the investigation performed by 

Ms. Cummingham-Perry.  She reviewed the personnel history of 

both the Petitioner and Mr. Wagner in order to determine the 

appropriate levels of discipline.  The Petitioner's prior 

history included the special corrective action evaluation of 

July 11, 2001, indicating unacceptable performance; the 

August 13, 2001, written reprimand for violation of policy 

600.2(13); and the suspension for violation of that same policy.  

In light of the past performance of the Petitioner, as well as 

the September 12, 2001, incident, Ms. Cunningham-Perry 

recommended that he be terminated.   

 16.  On November 30, 2001, the Petitioner was terminated 

from his employment with the Respondent.  The Petitioner's last 

day on the payroll with the Respondent was December 6, 2001. 

 17.  Mr. Wagner is older than the Petitioner and has had an 

exemplary performance record with the Respondent City.  He never 

had any disciplinary problems on his record for 15 years of his 

employment with the Respondent.  Because of his theretofore 

spotless employment disciplinary record, he was given a written 



 11

reprimand as a result of his negligent performance of job duties 

on September 12, 2001.   

 18.  No evidence was adduced indicating that the Respondent 

treated any employees over the age of 40, including the 

Petitioner, any differently than employees under the age of 40.  

During the relevant time period the Respondent had approximately 

22 employees in the waste water department.  Fifteen of those 22 

employees were over the age of 40. 

 19.  The Petitioner actually produced no evidence in his 

case establishing his date of birth or age.  There is no 

evidence that the Petitioner's age was considered or was a 

factor in his termination decision.  The decision to terminate 

him was based solely on his failure to perform assigned duties 

and his prior performance record. 

 20.  Moreover, the Petitioner adduced no evidence to show 

that he was replaced or otherwise lost his position to a younger 

individual.  The individual who became a waste water trainee 

after the Petitioner's termination was Scott Moss.  Mr. Moss is 

currently employed as Waste Water Operator with the Respondent.  

There is no doubt that Mr. Moss is a significantly younger 

individual, purported to have been in his late 20's when the 

incident in question occurred.  The Petitioner, however, 

produced no evidence regarding Mr. Moss' date of birth or his 

age in relationship to the Petitioner's.  He also produced no 
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evidence to show that he was actually replaced by Mr. Moss.  Mr. 

Moss had been hired on or about January 29, 2001, nearly one 

year prior to the date of the Petitioner's termination.  Both 

the Petitioner and Mr. Moss were working at the Canal Street 

Plant in similar capacities and duties, at the time the 

Petitioner was terminated.  Mr. Moss, therefore, just continued 

to work there and ultimately was elevated, through his adequate 

performance, to the position of Waste Water Operator.  It was 

not established that he was hired simply to replace the 

Petitioner when the Petitioner was terminated.  Further, the 

Petitioner did not adduce sufficient, persuasive evidence to 

show that he was actually qualified to perform the job.  His 

prior performance had been unacceptable since at least July 11, 

2001, and likely before that time.  The Petitioner repeatedly 

failed to comprehend and perform assigned duties of a Waste 

Water Operator Trainee on multiple occasions.  This was despite 

efforts by the Respondent to help the Petitioner correct his 

deficiencies.  Accordingly, it has not been established that the 

Petitioner was "qualified" for the position of Waste Water 

Operator Trainee.   

CONCLUSIONS OF LAW 

 21.  The Division of Administrative Hearings has 

jurisdiction of the subject matter hereof and the parties to 

this proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2003). 
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 22.  It is prohibited under Chapter 760, Florida Statutes, 

for an employer to discriminate against employees on the basis 

of age, specifically Section 760.10(1)(a), Florida Statutes 

(2003).  Federal decisional law regarding age discrimination in 

employment, specifically the Age Discrimination in Employment 

Act (ADEA) 29 U.S.C. Section 623, and cases interpreting the 

provisions of that act are used to analyze cases arising under 

the Florida Civil Rights Act, Chapter 760, Florida Statutes.  

The ADEA renders it "unlawful for an employer to fail or refuse 

to hire or discharge any individual with respect to his 

compensation, terms, conditions, or privileges of employment, 

because of such individual's age."  29 U.S.C. Section 623. 

 23.  When a Petitioner alleges disparate treatment, 

liability then depends on whether the protected trait actually 

motivated the employer's decision.  See Chapman v. A.I. 

Transport, 229 F.3d 1012, 1024 (11th Cir. 2000).  That is to say 

that the Petitioner's age must have actually played a role in 

the employer's decision-making process.  Id.  Citing Reeves v. 

Sanderson Plumbing Products, Inc., 530 U.S. 133 (2000). 

 24.  A Petitioner in an age discrimination case has the 

burden of proving a prima facie case of age discrimination.  Id.  

Where, as here, there is not direct evidence of age 

discrimination, the McDonnell-Douglas burden shifting analysis 

will govern such a case.  Bogle v. Orange County Board of 
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Commissioners, 162 F.3d 653, 656-57 (11th Cir. 1998).  Chapman 

v. A.I. Transport, supra. (citing McDonnell-Douglas Corp., v. 

Green, 411 U.S. 792 (1973); Combs v. Plantation Patterns, 106 

F.3d 1519, 1527-28 (11th Cir. 1997). 

 25.  In order to establish a prima facie case for an age 

discrimination violation, the Petitioner must show that:  (1) he 

was a member of a protected age class; (2) that he was subjected 

to an adverse employment action; (3) that he was qualified to do 

his job; and (4) that he was replaced or otherwise lost his 

position to a younger individual.  See Chapman, 229 F.3d at 

1024.  Protected person or age groups or persons between the 

ages of 40 and 70.  See Bogle supra. 

 26.  If the Petitioner establishes a prima facie case, the 

Respondent must articulate a legitimate, non-discriminatory 

reason for the challenged employment action.  Chapman, at 1124-

25.  The employer's burden is merely one of production.  It need 

not persuade the court that it was actually motivated by the 

non-discriminatory reasons.  It is sufficient if the employer's 

evidence raises a genuine issue of fact as to whether it 

discriminated against the Petitioner.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, at 256.   

 27.  If an employer articulates one or more such reasons, 

the presumption of discrimination is eliminated and the 

Petitioner has the opportunity to come forward with evidence 
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sufficient to permit a reasonable trier of fact to conclude that 

the reasons given by the employer were not the real reasons for 

the adverse employment decision.  See Combs, 106 F.3d at 1528.  

If the Petitioner does not produce sufficient evidence to 

establish that the employer's reasons are pretextual, the claim 

must fail. 

 28.  The first question presented is whether the Petitioner 

has established a prima facie case.  During his case in chief 

the Petitioner adduced no evidence or testimony concerning his 

age.  He produced no testimony or other evidence to demonstrate 

that he was between the ages of 40 and 70 and otherwise a member 

of a protected class.  

 29.  The Petitioner produced no evidence to show that he 

was replaced or otherwise lost his job to a younger individual.  

The person who became a Waste Water Operator after the 

Petitioner's termination was Mr. Moss.  Mr. Moss was employed as 

a Waste Water Operator Trainee with the Respondent before the 

Petitioner's employment incidents arose and is currently 

employed as a Waste Water Operator.  Mr. Moss is in fact a 

younger person, although the Petitioner produced no evidence 

regarding Mr. Moss' date of birth or his age in relationship to 

the Petitioner's.  The Petitioner also produced no evidence that 

he was "replaced by Mr. Moss."  Mr. Moss was hired on or about 

January 29, 2001, nearly one year prior to the Petitioner's 
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termination date.  Both the Petitioner and Mr. Moss were working 

in the same capacities at the Canal Street Plant at the time the 

Petitioner was terminated. 

  30.  Moreover, the Petitioner did not adduce sufficient 

evidence to show that he was qualified to perform his job.  His 

prior performance had been determined unacceptable since at 

least July 11, 2001.  He had repeatedly failed to comprehend and 

perform assigned duties of a Waste Water Operator Trainee.  

Despite efforts by the Respondent to correct his deficiencies, 

his failure to properly perform his duties and his outright 

neglect of assigned duties had never been corrected, had 

worsened and persisted through his termination date.  The 

Petitioner accordingly did not establish that he was qualified 

for the position of Waste Water Operator Trainee. 

 31.  Accordingly, the Petitioner failed to establish a 

prima facie case of age discrimination.  He did not prove that 

he was a member of a protected age group, that he was qualified 

to perform his job, or that he was replaced or otherwise lost 

his position to a younger individual not within his protected 

group. 

 32.  If it be assumed arguendo that a prima facie case of 

age discrimination was established, the Respondent presented a 

legitimate, non-discriminatory reason for the termination.  The 

Petitioner had a history of discipline problems, reprimands, and 
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suspension.  He had a basic lack of understanding of the 

requirements of his job, in part, and in part willfully refused 

to perform certain aspects of his job duties.  Further, the 

Respondent, after conducting an investigation, determined that 

on or about September 12, 2001, the near catastrophic spill at 

the waste water plant occurred on the Petitioner's shift and was 

the fault of the Petitioner.  He was found negligent in the 

performance of his duties and cited for violation of city 

policy. 

 33.  The other employee involved in the incident in 

question, Elmer Wagner, age 67, also failed to discover and 

correct the problem at the plant.  He received disciplinary 

action for that deficiency.  Because of Mr. Wagner's prior 

record of exemplary performance, however, he received a written 

reprimand instead of termination.  The difference in the 

discipline of the two employees was clearly shown to be 

appropriate by the Respondent and to accord with its policy of 

progressive discipline. 

 34.  The Petitioner's age was not considered in any way in 

the decision to terminate him.  The decision was based solely on 

his failure to perform assigned duties, and his prior 

performance record.  The Petitioner presented no evidence that 

the reasons given by the Respondent for the action were 

pretextual.  He did not establish that the Respondent 
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intentionally discriminated against him.  Consequently, the 

Petitioner has not carried his burden of ultimate persuasion.  

St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993). 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and  

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition in its 

entirety. 

DONE AND ENTERED this 3rd day of May, 2004, in Tallahassee, 

Leon County, Florida. 

S 
___________________________________ 

    P. MICHAEL RUFF 
     Administrative Law Judge 
     Division of Administrative Hearings 
     The DeSoto Building 
     1230 Apalachee Parkway 
     Tallahassee, Florida  32399-3060 
     (850) 488-9675   SUNCOM 278-9675 
     Fax Filing (850) 921-6847 
     www.doah.state.fl.us 
 
     Filed with Clerk of the  
       Division of Administrative Hearings 
     this 3rd day of May, 2004. 
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will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GERALDINE DAR DAR, 
 
     Petitioner, 
 
vs. 
 
ASSOCIATED OUTDOOR CLUB, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-1137 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This matter comes on for review of Respondent's Motion to 

Dismiss Petition for Relief filed on April 9, 2004.  The 

Petitioner filed a response to the motion on April 13, 2004.   

The Petitioner's complaint of discrimination was dual-filed 

with the Florida Commission on Human Relations (FCHR) and the 

United States Equal Employment Opportunity Commission (EEOC).  

On February 10, 2004, the EEOC issued a Dismissal and Notice of 

Rights in which the EEOC states as follows: 

The EEOC issues the following determination:  
Based upon its investigation, the EEOC is 
unable to conclude that the information 
obtained establishes violations of the 
statutes.  This does not certify that the 
Respondent is in compliance with the 
statutes.  No finding is made as to any 
other issues that might be construed as 
having been raised by this charge. 
 

On February 19, 2004, FCHR issued a Notice of Dismissal and 

Right to Sue which provides as follows: 
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The case was dual filed with the EEOC, and 
the EEOC issued its determination that it 
was unable to conclude that the information 
obtained establishes violations of the 
statutes.  Therefore, pursuant to the 
authority of Woodham v. Blue Cross & Blue 
Shield of Florida, 829 So. 2d 891 (Fla. 
2002), the case is dismissed and Complainant 
may pursue this claim in the Division of 
Administrative Hearings within 35 days of 
the date of this dismissal, or in civil 
court within 1 year from the date of this 
dismissal provided such time period is not 
more than 4 years from the date the alleged 
violation occurred. 
 

Florida Administrative Code Rule 60Y-5.008(1) requires  

that a Petition for Relief must be filed within 35 days of  

the date of determination.  Florida Administrative Code 

Rule 60Y-3.001(29) provides that the "date of filing" means a 

completed complaint is received by FCHR prior to 5:00 p.m. 

(Eastern time).   

The 35-day period from the February 19, 2004, date of the 

Notice of Dismissal and Right to Sue expired on March 25, 2004.  

In the Petitioner's response the Petitioner states that she 

mailed her Petition for Relief on March 29, 2004.  The Petition 

for Relief was received and docketed by FCHR on March 31, 2004.   

Florida Administrative Code Rule 28-106.103 provides as 

follows: 

28-106.103 Computation of Time. 
In computing any period of time allowed by 
this chapter, by order of a presiding 
officer, or by any applicable statute, the 
day of the act from which the period of time 
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begins to run shall not be included.  The 
last day of the period shall be included 
unless it is a Saturday, Sunday, or legal 
holiday, in which event the period shall run 
until the end of the next day which is not a 
Saturday, Sunday, or legal holiday.  When 
the period of time allowed is less than 
7 days, intermediate Saturdays, Sundays, and 
legal holidays shall be excluded in the 
computation.  As used in these rules, legal 
holiday means those days designated in 
Section 110.117, F.S.  Except as provided in 
Rule 28-106.217, F.A.C., five days shall be 
added to the time limits when service has 
been made by U.S. mail.  One business day 
shall be added when service is made by 
overnight courier.  No additional time shall 
be added if service is made by hand, 
facsimile telephone transmission, or other 
electronic transmission or when the period 
of time begins pursuant to a type of notice 
described in Rule 28-106.111, F.A.C. 
 

In this case, the 35-day time period began pursuant to the 

type of notice described in Florida Administrative Code Rule 28-

106.111 which addresses the Petitioner's point of entry into the 

administrative hearing process.  Accordingly, no additional time 

for mailing is added to the deadline for filing the Petition for 

Relief.   

In the Petitioner's response to the Motion to Dismiss, the 

Petitioner states that she was not aware that weekends and 

holidays were included in the time computation.  The Petitioner 

is not subject to a lesser standard of conduct than a licensed 

attorney.  A party's self-representation does not relieve the 

party of its obligation to comply with appropriate rules.   
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Carr v. Grace, 321 So. 2d 618 (Fla. 3rd DCA 1975), cert. denied 

348 So. 2d 945 (Fla. 1977).   

Based on the foregoing, it is hereby 

RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing the Petition for Relief filed in 

this case.   

DONE AND ENTERED this 3rd day of May, 2004, in Tallahassee, 

Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of May, 2004. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Geraldine Dar Dar 
Post Office Box 7102 
Tampa, Florida  33673 
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Sharonda P. Mills, Esquire 
Allen, Norton & Blue 
324 South Hyde Park Avenue 
Tampa, Florida  33606-4110 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LAKEYTA GIVENS, 
 
     Petitioner, 
 
vs. 
 
U S MORTGAGE, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3590 

   
RECOMMENDED ORDER 

 
A hearing in the above-styled cause was held pursuant to 

notice on December 11, 2003, by Stephen F. Dean, assigned 

Administrative Law Judge of the Division of Administrative 

Hearings in Tallahassee, Florida. 

APPEARANCES 
 

For Petitioner:  Lakeyta Givens, pro se 
                 Post Office Box 293 
                 Sanderson, Florida 32063 
 
For Respondent:  Was not represented and did not appear. 
 

STATEMENT OF THE ISSUE 
 
Whether the Respondent engaged in employment practices in 

violation of Chapter 760, Florida Statutes. 

PRELIMINARY STATEMENT 
 
This case arose when the Petitioner, Lakeyta Givens 

(Petitioner), filed a Petition for Relief with the Florida 

Commission on Human Relations (FCHR) on September 23, 2003.  The 
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Petitioner alleged that the Respondent, U S Mortgage, Inc., by 

whom she had been employed, had discriminated against her 

because of her race by failing to promote her for a position for 

which she was qualified and promoting a white employee, whom 

Givens had trained; and by firing Givens when she complained of 

not being promoted.  The claims were duly investigated by FCHR, 

which determined that there was good cause to believe that the 

Respondent had discriminated against the Petitioner.  FCHR 

transmitted the case to the Division of Administrative Hearings 

on October 3, 2003, and when there was no response to the 

Initial Order, the case was set for December 11, 2003.  The case 

was heard as noticed.   

The Petitioner appeared and testified in her own behalf.  

The Respondent was not represented and did not appear.  There 

were no exhibits and no transcript filed.  The Petitioner did 

not file post-hearing proposed findings of fact. 

For reasons that are not clear, although the case status 

was duly prepared, the status of the case was not changed and 

the case file misplaced while the undersigned was on vacation.  

As a result, this Recommended Order has been delayed in an 

unseemly manner for which there is no excuse and a sincerely 

apology is offered.  Fortunately, this delay will not damage the 

Petitioner because of the status of the Respondent.    
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FINDINGS OF FACT 
 
1.  The Petitioner, Lakeyta Givens, is a black female, and 

was first employed by the Respondent on February 6, 2001.   

2.  The Petitioner had no experience in the business of re-

financing real property; however, the Petitioner was trained by 

the Respondent, and was given one promotion and a pay-raise.  

She became sufficiently knowledgeable and productive that she 

was tasked to train other employees.   

3.  After she had been with the company for nearly two 

years, her supervisor wanted to step down for personal reasons.  

This opened up a position with greater responsibility and 

increased pay.   

4.  The Respondent was a closely held corporation owned and 

operated by Anthony and Rachel Catanzeriti.  Anthony Catanzeriti 

was the manager of the office and was there daily.  His wife, 

Rachel, was the president of the corporation and was not there 

on a daily basis.  She did, however, exercise primary control 

over the company. 

5.  Anthony Catanzeriti asked the Petitioner if she would 

be interested in moving into the supervisor's position at a 

salary of $15.00 per hour, a raise of $5.00 per hour.  The 

Petitioner indicated that she would be pleased to make the move.  

Mr. Catanzeriti indicated that his wife would have to approve 
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the promotion, and that he would talk to her about the 

promotion. 

6.  There was no action on the promotion for a long time.  

The Petitioner was concerned about the status of her promotion.  

The Petitioner heard during this time that Rachel Catanzeriti 

had stated that she "would not have a nasty nigger work in the 

company."   

7.  The Petitioner asked to speak about her promotion with 

Mr. and Ms. Catanzeriti, but because of various mutual 

indispositions a meeting was delayed.  On February 3, 2003, 

Rachel Catanzeriti came in to do some personnel work, and a 

meeting was arranged at which Mr. Catanzeriti was not present.   

8.  From the content and progression of this meeting, it 

was clear that the Petitioner was concerned that she was not 

being promoted because of her race.  The Petitioner immediately 

confronted Ms. Catanzeriti about the purported racial slur.  

Ms. Catanzeriti denied having made such a remark; however, she 

immediately became angry.  The meeting never addressed the 

promotion because of Ms. Catanzeriti's anger. 

9.  In an effort to de-escalate the situation, the 

Petitioner walked out of the office.  Ms. Catanzeriti followed 

the Petitioner out of the office and between buildings 

continuing the heated exchange.  The Petitioner asked her to 

discuss the racial epithet, and Ms. Catanzeriti, replied, "Let's 
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talk about your big fat ass."  Very shortly after this comment 

and within the same argument, Ms. Catanzeriti fired the 

Petitioner.   

10.  Subsequently, the supervisor's position was filed by a 

white female, whom the Petitioner had previously trained.   

11.  The Petitioner's work record was good, and her 

attendance was regular.  She was unable to find employment until 

April 2004. 

12.  After the Petitioner had been fired, U S Mortgage, 

Inc., was closed by the Office of the State's Attorney.  The 

Petitioner reported that Mr. Catanzeriti was currently 

imprisoned out of state, and Ms. Catanzeriti was living in 

Texas.   

CONCLUSIONS OF LAW 
 
13.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case pursuant to Section 760.11, Florida Statutes. 

14.  Chapter 760, Florida Statutes, prohibits an employer 

from discriminating in its employment practices, to include 

promotion and discharge, based upon race.   

     15.  The employee has the burden to establish a prima facie 

case of intentional discrimination by a preponderance of the 

evidence.  If the employee makes this showing, a presumption is 

raised that the employer discriminated against the employee, and 
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the burden shifts to the employer to present sufficient evidence 

to raise a genuine issue of fact as to whether the employer 

discriminated against the employee.  See McDonnell Douglas 

Corporation v. Green, 411 U.S. 792 (1973).   

16.  The Petitioner was a member of a protected class.  She 

was solicited by Mr. Catanzeriti to be a supervisor, a position 

for which she was qualified.  Ms. Catanzeriti did not promote 

her.  The matter was left hanging long enough that it is 

concluded that the promotion was denied by the actions of the 

Respondent.  Therefore, the Petitioner was the object of an 

adverse employment action prior to the confrontation with Ms. 

Catanzeriti and its outcome. 

17.  The meeting between the Petitioner and Ms. Catanzeriti 

was about why the Petitioner had not been promoted, and the 

Petitioner, a black female, sought clarification about the 

possibility of racial prejudice as an animus for not approving 

the Petitioner's pending promotion. 

18.  Ms. Catanzeriti denied having made a racial slur; 

however, she became angry.  Given the Petitioner's past 

performance and her having been put forward for promotion, the 

anger displayed by Ms. Catanzeriti appears inappropriate.  The 

level of this anger is evident in her conduct, continuing the 

exchange even after the Petitioner left her office in an effort 

to de-escalate the situation.  Although the Petitioner reports 
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that the comments and insults were of a purely personal nature, 

the denial of the promotion was a fact.  The alleged racial 

slur, although hearsay, was not inconsistent with that fact.  

The entire exchange and the subsequent firing are suspect.  The 

promotion of a white employee, whom the Petitioner had trained, 

following the firing adds to the facts supporting the 

Petitioner's case. 

19.  The Petitioner has presented a prima facie case 

without evidence of the alleged slur and firing.  The Respondent 

did not appear and did not rebut the presumption that the 

actions taken were for non-discriminatory reasons.  Therefore, 

the Petitioner prevails.   

20.  The facts reveal that the promotion would have meant a 

$5.00 per hour raise for the Petitioner.  Unfortunately, the 

Petitioner did not establish exactly when the job offer was made 

or exactly when she was re-employed.  The damages are measured, 

therefore, from the time the co-worker was promoted until the 

Petitioner mitigated by being re-employed in April after she was 

fired on February 3, 2003, a period of at least two months.  The 

supervisor's salary was $15.00 per hour. 

21.  Unfortunately, it appears that satisfactory recompense 

is not possible because of the closure of the business and less-

than-certain location of its principals.  However, in the chance 
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that some recovery might be forthcoming, the measure of damages 

would be eight weeks of pay at $15 per hour, or $4,800.   

RECOMMENDATION 
 
Based upon the foregoing findings of fact and conclusions 

of law, it is  

RECOMMENDED: 

That FCHR enter its final order directing that the 

Respondent desist from discriminatory employment practices and 

awarding the Petitioner $4,800.00 in damages for lost wages. 

     DONE AND ENTERED this 6th day of May, 2004, in Tallahassee, 

Leon County, Florida. 

S                                  
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 6th day of May, 2004. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Lakeyta Givens 
Post Office Box 293 
Sanderson, Florida  32087 
 
U S Mortgage, Inc. 
28 West Macclenny Avenue, Suite 14 
Macclenny, Florida  32063 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ESTHER KAY GIBBS, 
 
     Petitioner, 
 
vs. 
 
MARION COUNTY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-4678 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearing, on February 12, 2004, in Ocala, Florida. 

APPEARANCES 
 
 For Petitioner:  Esther Kay Gibbs, pro se 
      3415 Northeast 17th Terrace 
      Ocala, Florida  34479 
 
 For Respondent:  Sharon Attas-Kaplan, Esquire  
      Fisher & Phillips, LLP 
      450 East Las Olas Boulevard 
      Suite 800 
      Fort Lauderdale, Florida  33310 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner has been subjected to an 

unlawful employment practice, namely, discrimination on the 

basis of her age, gender, religion, or disability. 



 2

PRELIMINARY STATEMENT 

On September 4, 2002, Petitioner filed a charge of 

discrimination with the Florida Commission on Human Relations 

(“FCHR”), alleging that she had been discriminated against by 

Respondent on the bases of her age, gender, religion, 

disability, and retaliation.  The FCHR did not conclude its 

investigation of the charge.  On November 14, 2003, Petitioner 

filed an Election of Rights Form with the FCHR, and requested an 

administrative hearing on the ground that more than 180 days had 

elapsed since the filing of the discrimination charge. 

At the hearing, Petitioner presented the testimony of 

herself and the Clerk of the Court, David Ellspermann, as 

witnesses and offered 15 exhibits into evidence, all of which 

were admitted, except for Exhibits 11 and 12.  Respondent 

presented the testimony of the Clerk of the Court, David 

Ellspermann; Mr. Jack Seese; Ms. Maribeth Hudson; Ms. Karen 

Rodgers; Ms. Jaymi Kudary; and Ms. Lori Jean Pietrobergo; and 

offered 16 exhibits into evidence, all of which were admitted.  

A Transcript was filed on March 23, 2004.  After the 

hearing, Petitioner and Respondent filed Proposed Findings of 

Fact and Conclusions of Law on April 2, 2004, and April 13, 

2004, respectively.  With leave from the undersigned, Petitioner 

filed a Reply to Respondent’s Proposed Recommended Order on 

April 23, 2004.   
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References to statutes are to Florida Statutes (2003) 

unless otherwise noted.   

FINDINGS OF FACT 

1.  Petitioner, Esther Kay Gibbs, is a resident of Ocala, 

Florida, whose date of birth is January 31, 1956. 

2.  Petitioner has many years of experience in a variety of 

clerical positions.   

3.  Petitioner applied for the position of Court Clerk I 

with the Marion County Clerk of the Court’s Office on  

September 20, 1999.  

4.  Petitioner’s application for employment stated that she 

has the ability to type at the rate of 35-40 words per minute. 

5.  The Marion County Clerk’s Office employs approximately 

200 persons in approximately 14 different departments.  

6.  Petitioner initially interviewed for the position of 

Court Clerk I with Mr. Jack Seese, Chief Deputy Clerk for 

Administrative Services; and Ms. Maribeth Hudson, Chief Deputy 

Clerk for Court Services. 

7.  During the interviews, Petitioner was explained the 

varied duties of a Court Clerk I, which included typing at the 

rate of 45 words per minute. 

8.  At the time of the interview, Petitioner was aware that 

typing was an essential job function.  
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9.  The interview notes of Mr. Seese and Ms. Hudson showed 

Petitioner to be an “above average” candidate for the position. 

10.  Mr. Ellspermann interviewed Petitioner and hired her 

effective October 14, 1999. 

11.  Mr. Ellspermann reviewed Petitioner’s employment 

application and was aware that she listed her typing speed at 

35-40 words per minute. 

12.  Petitioner was never told she would be placed in a 

particular department or division of the Clerk’s Office. 

13.  All of the Clerk I positions required typing. 

14.  Petitioner was hired as a Court Clerk I in the traffic 

division and remained in that position until her resignation on 

August 23, 2001. 

15.  Petitioner suffers from scleroderma, the symptoms of 

which include pain in her fingers, extreme sensitivity to cold 

temperatures, difficulty swallowing, loss of sleep, and the 

inability to garden or use her hands for any fine motor work. 

16.  The Social Security Administration issued Petitioner a 

determination of disability in 1989. 

17.  Petitioner concealed her medical condition from 

Respondent.  

18.  Petitioner told Respondent’s officials during her 

interviews that she was able to type. 



 5

19.  Respondent had no way of knowing that Petitioner had a 

disability or a problem with typing at the time of the 

interviews. 

20.  Respondent hired Petitioner with the knowledge that 

she was able to type only 35-40 words per minute. 

21.  Throughout her employment with Respondent, 

Petitioner’s supervisors were Ms. Kudary or Ms. Rodgers.  As her 

supervisors, Ms. Kudary and Ms. Rodgers counseled Petitioner on 

numerous occasions about mis-keyed citations and other 

performance issues. 

22.  Petitioner presented no evidence concerning her claim 

of gender discrimination. 

23.  Petitioner presented no evidence concerning her claim 

of age discrimination. 

24.  Petitioner claimed that a non-supervisory co-worker 

made a derogatory remark about her religious beliefs. 

25.  Petitioner presented no evidence concerning her claim 

of religious discrimination. 

26.  Petitioner made an effort to be a cooperative employee 

and to fit into office culture by volunteering to work comp time 

and overtime. 

27.  Petitioner published recipes for and cooked meats at 

the request of her fellow co-workers and supervisors, even 

though she is a vegan.  
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28.  Petitioner wrote a complimentary e-mail to her 

supervisor, Karen Rodgers. 

29.  On November 9, 2000, Mr. Ellspermann approved a two 

percent pay increase for Petitioner.  In his memo to Petitioner, 

Mr. Ellspermann noted that “Your evaluation reflects your 

interest and commitment in providing the citizens of Marion 

County with an effective Clerk’s Office.  I thank you for your 

hard work and continued dedication.  Congratulations on a job 

well done." 

30.  Also, on November 9, 2000, Mr. Ellspermann directed 

Respondent’s payroll department to provide eight hours of 

incentive time to Petitioner’s annual leave.  Mr. Ellspermann 

wrote to Petitioner, “I want to take this opportunity to 

recognize and thank you for the special effort you have taken 

not to use sick time throughout the year.”  The letter noted 

that he took this action because Petitioner was “blessed with 

good health and displayed a commitment of service to Marion 

County and the Clerk’s Office.” 

31.  All employees in the Marion County Clerk’s Office are 

required to attend annual harassment/discrimination training 

seminars. 

32.  Petitioner attended a harassment/discrimination 

training seminar on the morning of August 22, 2001. 
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33.  Petitioner and the other attendees at the seminar were 

encouraged to report incidents of harassment to their 

supervisors. 

34.  During a break in the training, Petitioner approached 

Ms. Hudson and told her she believed that her supervisor,  

Ms. Rodgers, was harassing her.  Ms. Hudson agreed to arrange a 

meeting with the Deputy Clerk, Mr. Seese. 

35.  At a meeting with Mr. Seese and Ms. Hudson, Petitioner 

stated that Ms. Rodgers was mean and belittling to her and 

everyone else in the traffic and misdemeanor divisions. 

36.  Petitioner stated that the alleged harassment by  

Ms. Rodgers had nothing to do with her race, color, religion, 

national origin, age, or marital status. 

37.  Mr. Seese and Ms. Hudson concluded that Ms. Rodgers' 

alleged acts toward Petitioner had nothing to do with harassment 

within the interpretation of the law and the Clerk’s Office 

Anti-Harassment Policy. 

38.  Mr. Seese concluded his investigation at this point. 

39.  Petitioner made multiple data entry errors as a Court 

Clerk I. 

40.  Petitioner had previously had a dispute with  

Ms. Rodgers over errors she had made in entering citations into 

the system. 
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41.  On the afternoon of August 22, 2001, Mr. Ellspermann 

summoned Petitioner to his office to meet with Ms. Hudson and 

him concerning Petitioner’s data entry errors. 

42.  At the August 22 meeting, Mr. Ellspermann discussed 

Petitioner’s errors in keying-in citations with her. 

43.  In response to Mr. Ellspermann’s concerns regarding 

Petitioner’s performance, Petitioner threw her hands in the air, 

and for the first time since she had become employed with the 

Clerk’s Office, stated that she could not do her job because she 

could not type. 

44.  Mr. Ellspermann and Ms. Hudson were surprised by 

Petitioner’s revelation concerning her inability to type. 

45.  Mr. Ellspermann informed Petitioner that he would see 

if any positions were available at the Clerk’s Office that did 

not require typing. 

46.  Mr. Ellspermann made a good faith effort to find 

Petitioner a position that did not require typing.  

47.  No positions existed at the Clerk’s Office for 

Petitioner that did not require typing. 

48.  Petitioner told Mr. Ellspermann that she could neither 

type nor remain in a position that required typing. 

49.  Earlier in 2001, Petitioner had submitted a form to 

the Department of Health in which she stated “I can’t work in 

the cold; I can’t type anymore.” 
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50.  Petitioner did not ask for an accommodation from 

Respondent other than asking for a position that required no 

typing. 

51.  Mr. Ellspermann and Ms. Hudson met again with 

Petitioner on August 23, 2001, at which time Mr. Ellspermann 

reported that Respondent had no positions available into which 

she could transfer that required no typing. 

52.  Petitioner was informed that she could either resign 

or be terminated since she was unable to work at a position that 

required typing, and no positions were available that did not 

require typing as an essential part of the job. 

53.  Petitioner resigned from her employment with 

Respondent due to her “health problems.” 

54.  Since her resignation from the Marion County Clerk’s 

Office, Petitioner has not been able to secure employment at a 

comparable salary to what she previously earned as a Court  

Clerk I.                  

CONCLUSIONS OF LAW 

55.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.57(1), Fla. Stat., and 760.01 et seq., Fla. 

Stat.   

56.  Petitioner has brought this action against the 

Respondent pursuant to the Florida Civil Rights Act of 1992 
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(“FCRA”), Subsection 760.01 et seq., Florida Statutes.  

Petitioner is an “aggrieved person” and Respondent is an 

“employer” within the meanings of Subsections 760.02(10) and 

(7), Florida Statutes, respectively.  Specifically, Petitioner 

alleges disability discrimination under Section 760.10(1)(a), 

Florida Statutes, as well as retaliation pursuant to Section 

760.10(7), Florida Statutes.  Section 760.10(1)(a), Florida 

Statutes, provides: 

It is unlawful employment practice for an 
employer:   
 
To discriminate or fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of an 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

57.  Similar protection is provided under the Americans 

with Disabilities Act (“ADA”) which prohibits discrimination 

“against a qualified individual with a disability because of the 

disability of such individual in regard to . . . discharge of 

employees . . . .” 42 U.S.C. Section 12112(a).  The FCRA should 

be construed in conformity with the ADA and its predecessor the 

Rehabilitation Act, 29 U.S.C. Section 701 et seq., and related 

federal regulations.  Smith v. Avatar Properties, Inc., 714 So. 

2d 1103, 1106 (Fla. 5th DCA 1998).  
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58.  In a disability discrimination case alleging 

discriminatory discharge, in order to establish a prima facie 

case of discrimination, a petitioner must demonstrate that  

(1) she is physically disabled; (2) she is a “qualified 

individual,” meaning she can perform the essential functions of 

the job in question with or without reasonable accommodation; 

and (3) she was discriminated against because of his disability. 

Lucas v. W.W. Granger, Inc., 257 F.3d 1249, 1255 (11th Cir. 

2001); Reid v. Heil Co., 206 F.3d 1055,1061 (11th Cir. 2000). 

59.  If Petitioner succeeds in making a prima facie case, 

the burden shifts to Respondent to articulate some legitimate, 

nondiscriminatory reason for its conduct.  If Respondent carries 

this burden of rebutting Petitioner’s prima facie case, 

Petitioner must demonstrate that the proffered reason was not 

the true reason, but merely a pretext for discrimination. 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973).  

60.  If Petitioner is unable to make her prima facie case 

of disability discrimination, the burden of producing rebuttal 

evidence does not shift to the employer, and judgment is 

invariably entered in favor of the employer.  Brand v. Florida 

Power Corp., 633 So. 2d 504, 510-11, citing Lucero v. Hart, 915 

F.2d 1367 (9th Cir. 1990).  If the prima facie case is 

established, the burden of producing rebuttal evidence is then 

placed on the employer to show that its consideration of the 
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handicap was relevant to the qualifications of the position 

sought.  Brand, Id. at 511, citing Doe v. New York Univ., 666 

F.2d 761, 776 (2d Cir. 1981).  In particular, an employer may 

meet its burden of responding to a petitioner’s prima facie case 

of handicap discrimination by demonstrating its inability to 

accommodate, or that the position required essential duties that 

the petitioner could not perform.  Id.  Once the employer places 

into evidence valid reasons for its decision, “the plaintiff 

cannot remain silent, but must rebut the employer’s position 

with evidence concerning his individual capabilities ‘and 

suggestions for possible accommodations.’”  Id.  quoting 

Treadwell v. Alexander, 707 F.2d 473,478 (11th Cir. 1983). 

61.  Petitioner has the burden of establishing that she is 

handicapped within the meaning of the FCRA.  While the FCRA does 

not define the word “handicap,” the ADA definition of 

“disability” applies to cases brought pursuant to the FCRA. 

“Disability” is defined as follows: 

(A)  a physical or mental impairment that 
substantially limits one or more of the 
major life activities of such individual; 
(B)  a record of such impairment; or 
(C)  being regarded as having such an 
impairment. 
 

42 U.S.C. Section 12102(2); Brand, supra at 510 n. 10. 
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62.  Based upon the definition of “disability” and the 

evidence at hearing, Petitioner suffered from a “handicap” for 

purposes of the ADA.  Petitioner suffers from scleroderma which 

has had created a substantial adverse impact on her ability to 

engage in her major life activities such as eating, sleeping, 

and working.  

63.  Prior to Petitioner’s resignation, Respondent knew 

that she was disabled.  An employer knows an employee has a 

disability when the employee tells the employer about her 

condition, or when the employer otherwise becomes aware of the 

condition, such as through a third party or by observation. 

Hernandez v. Prudential Ins. Co. of America, 977 F. Supp. 1160, 

1166 (M.D. Fla. 1997), quoting Schmidt v. Safeway, Inc., 864 F. 

Supp. 991, 997 (D. Or. 1994).  Respondent learned of 

Petitioner’s disability when Petitioner threw up her hands on 

August 22, 2001, and said, “I can’t type anymore.”  This honest 

statement by Petitioner, however, led to the loss of her 

position with Respondent. 

64.  Petitioner claims she meets the second prong of the 

prima facie case of discrimination under the FCRA by virtue of 

her belief that she was “otherwise qualified” for the Court 

Clerk I position since she had obviously been able to perform 

her job, although not without significant criticism from her  
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supervisors, for the previous 22 months.  Petitioner’s claim 

must fail based upon the testimony and evidence she presented at 

hearing. 

65.  The ADA defines the phrase “qualified individual with 

a disability” as an “individual who, with or without reasonable 

accommodation, can perform the essential functions of the 

employment position that such individual holds or desires.”  42 

U.S.C. Section 12111(8); see also Smith v. Avatar Properties, 

Inc., 714 So. 2d 1103, 1107 (Fla. 5th DCA 1998).  If a qualified 

individual with a disability could perform the essential 

functions of the job with reasonable accommodation, then the 

employer is required to provide the accommodation, unless doing 

so would be an undue hardship for the employer.  42 U.S.C. § 

12112(b)(5)(A); see also Smith, supra at 1107.  A reasonable 

accommodation to an employee may include, but is not limited to, 

additional unpaid leave, job restructuring, a part-time or 

modified work schedule, or even reassignment to a vacant 

position.  42 U.S.C. § 12112(9)(B); McCaw Cellular 

Communications of Florida, Inc. v. Kwiatek, 763 So. 2d 1063, 

1065-66 (Fla. 4th DCA 1999); Smith, supra at 1107. 

66.  Petitioner has failed to prove the second prong of the 

prima facie case for discrimination.  When Petitioner threw up 

her hands on August 22, 2001, and stated, “I can’t type 

anymore,” and gave as her reason scleroderma, she was no longer 
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able to perform the essential tasks of her position.  Respondent 

had no obligation to make accommodations until after that 

meeting because Petitioner’s supervisors never learned of her 

disability until that day.  Petitioner wants to somehow impute 

knowledge of her medical condition onto Respondent based upon 

the fact that, since 1989, Petitioner knew she had scleroderma.  

No evidence was produced at hearing to prove Respondent or any 

of its employees were aware of the medical condition prior to  

August 22, 2001. 

67.  Mr. Ellspermann, the Clerk of the Court, attempted to 

find Petitioner another available position, without typing as a 

requirement, for which she was qualified, but had no such 

positions available.  In fact, every Court Clerk I position 

requires typing as an essential physical skill.  Based upon the 

evidence at hearing, Respondent acted in good faith in 

attempting to find another position for which Petitioner was 

suited based upon her medical condition.  No evidence was put 

forth to refute Respondent’s good faith effort in this regard.  

Further, Petitioner never requested that an accommodation be 

made to allow her to continue in her position as Court Clerk I.  

Even though Respondent was under no duty to make reasonable 

accommodations, Petitioner had not requested such 

accommodations, and she made it abundantly clear that she could  
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not accept a position that required typing.  No reasonable 

accommodations were available to Petitioner since, by her own 

admission, she could no longer type at all. 

68.  Petitioner would argue that the fact she performed 

typing for the 22 months prior to August 22, 2001, in and of 

itself, makes her a “qualified person” who is able to perform 

the essential requirements of her position.  Based upon her own 

unequivocal testimony at hearing, Petitioner was not able to 

continue in a position that required typing.  Petitioner did 

not, on August 22 or 23, 2001, ask her supervisors for a job 

with less typing.  She requested a position with no typing 

because she stated that she could no longer type. 

69.  Based upon the foregoing, Respondent’s discharge of 

Petitioner was not unlawful under the FCRA, because Petitioner’s 

disability prevented her from performing the physical 

requirements of her job as a Court Clerk I.  Section 

760.10(8)(a), Florida Statutes; see also Tourville v. Securex, 

Inc., 769 So. 2d 491 (Fla. 4th DCA 2000).  Further, Petitioner 

has failed to rebut Respondent’s legitimate position with 

evidence concerning her qualifications or the possibility of 

reasonable accommodation, and thus her disability discrimination 

claim under Section 760.01(a), Florida Statutes, must be 

dismissed. 
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70.  Petitioner also claims retaliation by Respondent under 

Section 760.10(7), Florida Statutes.  Under that section, an 

employer is prohibited from retaliating against an employee for 

engaging in a statutorily protected activity.  A prima facie 

case of retaliation must satisfy three elements: (1) petitioner 

engaged in an activity that the FCRA and the ADA protects;  

(2) petitioner suffered an adverse employment action; and  

(3) petitioner shows a causal connection between participation 

in protected activity and the adverse employment decision. 

Stewart v. Happy Herman’s Cheshire Bridge, Inc., 117 F.3d 1278 

(11th Cir. 1997). 

71.  Petitioner meets the first two prongs of the test. She 

engaged in protected activity.  After attending the 

discrimination/harassment training workshop, she approached one 

of Respondent’s supervisory employees, Ms. Hudson, to discuss 

alleged discriminatory behavior on the part of Petitioner’s 

direct supervisor, Ms. Rodgers.  The ability to raise such a 

concern is the type of activity protected by the FCRA and the 

ADA.  Ms. Hudson reported the matter to Mr. Seese, the deputy 

clerk.  After questioning Petitioner, Mr. Seese and Ms. Hudson 

concluded that no discrimination or harassment had occurred.  

The second prong of the test was met when Petitioner was 

discharged from her employment after resigning because she was 

no longer able to type, an essential required skill for her 
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position.  Where Petitioner’s claim for prohibited retaliation 

fails, however, is in her attempt to link her complaining about 

the alleged harassment following the workshop to her termination 

of employment with Respondent.  The ultimate determination in an 

unlawful retaliation case is whether the protected conduct was a 

“but for” cause of the adverse employment decision.  McDaniel v. 

Temple Indep. School Dist., 770 F.2d 1340, 1346 (5th Cir. 1985).  

Even if a plaintiff’s protected conduct is a substantial element 

in an employer’s decision to hire a prospective employee or to 

fire an employee, no liability for unlawful retaliation arises 

if the decision not to hire or to fire has been made, even in 

absence of the protected conduct.  Long v. Eastfield College, 88 

F.3d 300, 305 n. 4(5th Cir. 1996).  In order to prevail on her 

claim of retaliation, Petitioner must present concrete evidence 

in the form of specific facts which demonstrate that the 

employer’s proffered reason is a mere pretext.  Early v. 

Champion Int’l Corp., 907 F.2d 1077, 1081 (11th Cir. 1990). 

72.  Petitioner failed to produce any evidence that her 

complaint about the alleged discriminatory behavior by  

Ms. Rodgers was the reason for the termination of her 

employment.  In this case, it is undisputed that Respondent’s 

decision to sever Petitioner’s employment relationship was based 

solely on her clear and unambiguous admission that she was no 

longer able to continue in her position as a Court Clerk I if 
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that position required her to type.  Petitioner’s attempt to 

establish the required causal link between discrimination and 

the termination of her employment fails because it is not 

supported by the evidence of record.  Petitioner’s subjective 

belief which she alleged at hearing, but which is not supported 

by the evidence she offered and is refuted completely by the 

evidence offered by Respondent, is not enough to satisfy the 

third element of causation and thereby establish a prima facie 

case of retaliation.  Carter v. City of Miami, 870 F.2d 578, 585 

(11th Cir. 1989); Bauer v. Albemarle Corp., 169 F.3d 962,967 

(5th Cir. 1999).  Because Petitioner cannot demonstrate the 

protected activity and the adverse employment action were 

causally related, she has failed to establish a prima facie case 

of retaliation.  Her claim, therefore, must be dismissed.  

73.  Petitioner has failed to show that she resigned her 

position with Respondent for any reasons other than her 

admission that she could no longer type, an essential skill 

requirement of her position, because of her medical condition, 

scleroderma.  Also, Petitioner has failed to show that her 

employment was terminated in retaliation for her engaging in 

protected behavior, namely, complaining to her employers of her 

perceived discrimination by her immediate supervisor.  Finally, 

Petitioner has failed to prove a violation of the FCRA or the  
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ADA through the evidence and testimony she offered at hearing.  

Accordingly, her charges of discrimination and retaliation must 

be dismissed.                 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

RECOMMENDED that the Florida Commission on Human Relations 

dismiss Petitioner’s charge of discrimination.  

 DONE AND ENTERED this 6th day of May, 2004, in Tallahassee, 

Leon County, Florida. 

 

S 
ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 6th day of May, 2004. 

 
 
 
 
 
COPIES FURNISHED: 
 
Sharon Attas-Kaplan, Esquire 
Fisher & Phillips, LLP 
450 East Las Olas Boulevard, Suite 800 
Fort Lauderdale, Florida  33301 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Esther Kay Gibbs 
3415 Northeast 17th Terrace 
Ocala, Florida  34479 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JANICE SCHMIDT, 
 
     Petitioner, 
 
vs. 
 
SHA-DE-LAND, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 04-0327 

   
RECOMMENDED ORDER 

 
 A formal hearing was conducted in this case on March 30, 

2004, in Daytona Beach, Florida, and on April 28, 2004, by video 

teleconference with site locations in Tallahassee and Daytona 

Beach, Florida, before Suzanne F. Hood, Administrative Law Judge 

with the Division of Administrative Hearings.   

APPEARANCES 
 

 For Petitioner:  No Appearance 
 
 For Respondent:  Christopher Hadley and Annette Hadley 
                      Corporate Representatives 
                      1100 South Woodland Boulevard 
                      Deland, Florida  32685 
 

STATEMENT OF THE ISSUE 
 

 The issue is whether Respondent discriminated against 

Petitioner based on her handicap in violation of Sections 760.20 

through 760.37, Florida Statutes (2003), The Fair Housing Act.   
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PRELIMINARY STATEMENT 
 

 On or about April 8, 2003, Petitioner Janice Schmidt 

(Petitioner) filed a Housing Discrimination Complaint with the 

Florida Commission on Human Relations (FCHR).  The complaint 

alleged that Respondent Sha-De-Land, Inc. (Respondent), 

discriminated against Petitioner based on her handicap.   

 On January 12, 2003, FCHR issued a Determination of No 

Reasonable Cause.   

 On January 23, 2004, Petitioner filed a Petition for Relief 

with FCHR.  The petition was referred to the Division of 

Administrative Hearings on January 28, 2004.   

 In a Notice of Hearing dated February 13, 2004, the 

undersigned scheduled the hearing for March 30, 2004, in Daytona 

Beach, Florida.   

 On March 24, 2004, Petitioner filed a letter requesting 

continuance of the hearing.  The undersigned issued an Order 

Denying Continuance on March 25, 2004.   

 Petitioner did not make an appearance at the hearing on 

March 30, 2004.  However, the undersigned contacted Petitioner 

by telephone and, over Respondent's objections, granted 

Petitioner's request for a continuance.   

 On April 7, 2004, the undersigned issued a Notice of 

Hearing by Video Teleconference.  The notice scheduled the 

hearing for April 28, 2004.   
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 Petitioner did not make an appearance when the hearing 

convened on April 28, 2004.   

 The parties have not filed a transcript of the proceedings.  

They have not filed proposed recommended orders.   

FINDINGS OF FACT 

 1.  Petitioner did not make an appearance in this case at 

the hearing in Daytona Beach, Florida, on March 30, 2004.  Her 

oral request for a continuance was granted over Respondent's 

objections.   

 2.  The Notice of Hearing dated April 7, 2004, rescheduled 

the hearing for April 28, 2004.  The United States Postal 

Service did not return the notice as undeliverable. 

 3.  Several days before the hearing, the undersigned's 

office contacted Petitioner by telephone.  During that 

conversation, Petitioner was advised again as to the date, time, 

and place of the hearing.  Accordingly, Petitioner had more than 

adequate notice of the April 28, 2004. 

 4.  Petitioner did not make an appearance at the hearing on 

April 28, 2004.  After determining that Petitioner had not 

attempted to contact the Division of Administrative Hearings and 

after waiting a reasonable period of time on April 28, 2004, the 

undersigned adjourned the hearing.   
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5.  Petitioner has not contacted the undersigned's office 

by telephone since the hearing.  She has not filed any written 

document since March 24, 2004.   

CONCLUSIONS OF LAW 

 6.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569, 120.57, and 760.11, 

Florida Statutes (2003). 

7.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act of 1992," provides security from discrimination based 

upon race, color, religion, sex, national origin, age, handicap, 

or marital status.   

8.  Specifically, Section 760.23(2), Florida Statutes, 

provides:   

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.   

 
9.  The burden of proof rests with Petitioner to show a 

prima facie case of discrimination.  After such a showing by 

Petitioner, the burden shifts to Respondent to articulate a 

nondiscriminatory reason for the adverse action.  If Respondent 

is successful and provides such a reason, the burden shifts 

again to Petitioner to show that the proffered reason for 
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adverse action is pre-textual.  School Board of Leon County v. 

Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).   

10.  In the instant case, Petitioner failed to make the 

initial showing because she did not make an appearance at the 

hearing.  More importantly, Petitioner has made no attempt to 

explain her absence at the hearing.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED: 

That FCHR enter a final order dismissing the Petition for 

Relief.   

DONE AND ENTERED this 5th day of May, 2004, in Tallahassee, 

Leon County, Florida. 

 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of May, 2004. 
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COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Janice Schmidt 
45 North Hollywood Avenue, No. 1 
Daytona Beach, Florida  32118 
 
Christopher Hadley 
Annette Hadley 
1100 South Woodland Boulevard 
Deland, Florida  32685 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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