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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SHARON L. HARRIS, 
 
     Petitioner, 
 
vs. 
 
HYDRO/ALUMINUM NORTH AMERICA, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1712 

 
RECOMMENDED ORDER 

 A hearing was held pursuant to notice in the above-styled 

cause on January 6 and 7, 2004, by Stephen F. Dean, assigned 

Administrative Law Judge of the Division of Administrative 

Hearings, in St. Augustine, Florida.  

APPEARANCES 
 

     For Petitioner:  Sharon L. Harris, pro se 
    3606 Fort Peyton Circle 
    St. Augustine, Florida  32086 
                                     
     For Respondent:  Alexandra K. Hedrick, Esquire 
    Hedrick, Dewberry, Regan & Durant, P.A. 
                      50 North Laura Street, Suite 1600 
                      Jacksonville, Florida  32202 
                                                                         

STATEMENT OF THE ISSUE 
 

 Whether Respondent discriminated against Petitioner in its 

employment practices contrary to Chapter 760, Florida Statutes. 
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PRELIMINARY STATEMENT 

     This case arose when Petitioner filed with the Florida 

Commission on Human Relations (FCHR) an Amended Charge of 

Discrimination against Respondent on February 24, 2001, alleging 

retaliation and disability discrimination.  This was 

investigated by the FCHR, which found that there was no 

reasonable cause to believe that an unlawful employment practice 

had occurred.  A Notice of Determination; No Cause issued on 

April 9, 2003, and on May 8, 2003, Petitioner filed an Amended 

Petition with the FCHR.  This Petition alleged, in sum, that 

Respondent, Hydro/Aluminum North America, had discriminated 

against her in the handling of her workmen’s compensation claim 

because she had previously filed a charge of gender 

discrimination with Respondent.  Specifically, Petitioner claims 

that Respondent refused to let her return to work after her 

injury, notwithstanding she had been medically cleared. 

The FCHR referred the case to the Division of 

Administrative Hearings on May 12, 2004, and the case was set 

for hearing after a response from Petitioner on September 12, 

2003.  The hearing date was November 5, 2003; however, the case 

was continued until January 6, 2004.  The hearing began as 

scheduled; nevertheless, an additional day of hearing was held 

to permit Petitioner an opportunity to completely present her 
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case.  Respondent was provided time to present an abbreviated 

case.   

At hearing Petitioner testified in her own behalf and 

called Melinda Ortega.  Respondent presented the testimony of 

Wayne LaPierre and Joe Roberts.  One set of the parties' 

exhibits was prepared, and, of those Exhibits 9, 11-25, 30, 39, 

54, 56-59, 63, 66-68, 70, 82, 83, 86, 98, 99, 104, 106, 107, 

110, 111, 113, 114, 136, 137, 138, 140, and 141 were received.  

Exhibit 1 was proffered, but not received.   

A complete record was presented; however, it appeared that 

the workmens' compensation insurer of Respondent had not 

complied with discovery requests as discussed before the 

hearing, and after the hearing, Petitioner was permitted to 

follow up on those requests.  Further, the testimony and 

evidence presented indicated that the issue being presented was 

a complex blend of workmens' compensation law, potential claims 

under the Americans with Disabilities Act, and protections 

provided under Chapter 760, Florida Statutes. 

Following the hearing, continued disputes about the 

production of records ensued, and at least one telephonic 

conference was held with the parties to discuss the 

jurisdictional issues that developed.  Both parties have had the 

opportunity to brief those issues.  A four-volume transcript of 

the proceedings was prepared and was filed on March 9, 2004.  
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An order outlining the foregoing was entered closing the 

record in this cause in a absence of a specific showing that 

specific testimony or a specific record needed to be produced.  

Petitioner asked for an in camera inquiry into the discussions 

between David Black, Vice President of Human Resources for 

Respondent, and David Valdez, the investigator for Fireman's 

Fund Insurance, Respondent's workmens' compensation insurer.  

This request is denied.  The parties did not show good cause why 

additional evidence should be received, and the record was 

closed.  Said order established March 29, 2004, as the due date 

for filing proposed findings.  Pursuant to order, Respondent 

filed its proposed findings, which were read and considered.  

All references to Florida Statutes are to Florida Statutes 

(2003). 

FINDINGS OF FACT 

1.  Respondent produces drawn and extruded aluminum 

products.   

2.  Petitioner was hired as a saw operator in the Drawn 

Tube Department in 1997.  Her supervisor was Sherry Hontz. 

3.  Petitioner was promoted to Quality Auditor Technician 

in a different department in August of 1998.  Her supervisor was 

Nick Newinski.   

4.  On December 14, 1998, Petitioner complained to Roger 

Penn, the Plant Manager, about sexual harassment on the job.  
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Penn told Petitioner to take her complaint to Joe Roberts, the 

Human Resources Manager. 

5.  At Roberts' request, Petitioner provided him with a 

handwritten complaint.  Petitioner complained that two co-

workers had called her derogatory names, "Boom Boom" and "Big 

Tits," and had started rumors of alleged sexual relationships 

she was having with co-workers.  She also complained that her 

former supervisor, Sherry Hontz, had been unfair to her after 

Petitioner dated a former boyfriend of Hontz.  Petitioner stated 

that she was humiliated by the name-calling and rumors. 

6.  Roberts investigated the complaint, and interviewed 

nine employees, in addition to Petitioner.  All those with whom 

Roberts spoke had been identified by Petitioner in her written 

complaint.  Based upon his investigation, four employees, Don 

Carver, Sherry Hontz, Frank Small, and Carolyn Whitecloud, 

received written reprimands on December 21, 1998, for either the 

use of offensive names, gossiping, or failing to stop the 

conduct.  The letter to Whitecloud, the operations manager for 

drawn tubing, specifically cautioned her as the manager to 

ensure that no retaliation, direct or indirect, was taken 

against Petitioner.   

7.  Petitioner felt that Roberts' investigation was over-

broad and touched on her personal life more than was necessary; 

however, there was no evidence of this beyond her allegations.   
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8.  Roberts retained, in accordance with his standard 

practice, Petitioner's complaint and the notes of his 

investigation in a file separate from Petitioner's personnel 

file.   

9.  In what may have been retaliation, two female co-

workers complained to Roberts that Petitioner had rubbed her 

breasts against a male employee.  Roberts interviewed the male 

employee, who denied the allegation, and Roberts took no further 

action.   

10.  In 2000, Troy Turlington, a male, complained to 

Roberts that Petitioner had made a sexual comment to him, but 

was adamant that he did not want any action taken.  Roberts made 

a confidential record of the complaint.  There was no evidence 

that Roberts investigated the allegation or took any action 

against Petitioner. 

11.  Following the official reprimands from Respondent, no 

one made sexual comments in Petitioner's presence, although 

there were "whisperings" and other indications of co-worker 

displeasure with Petitioner's complaint and the outcome.  

Petitioner stated that she did not have as much opportunity to 

earn overtime following the reprimands; however, this was not 

demonstrated. 

12.  Petitioner did not complain again to management of 

being subjected to name-calling or of retaliation.    
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13.  As a quality control technician, Petitioner 

occasionally placed holds on material that she determined did 

not meet specifications.  This was part of her assigned duties.  

However, this frequently upset the production personnel, who 

were frequently disrespectful and made snide remarks about her 

competence.   

14.  Her supervisor, Newinski, reviewed her work on one 

occasion and instructed her to pass the material.  Petitioner 

disagreed with Newinski, and refused to remove the hold she had 

placed on the parts over her own signature.  Newinski and 

Moreno, a higher-level manager, discussed her actions, which 

they deemed insubordination.   

15.  Petitioner felt that she was being placed in an unfair 

position and was not supported in her determination by 

management.  There was no evidence this was retaliation related 

to her prior complaint or was otherwise discriminatory. 

16.  Newinski and Moreno counseled Petitioner on another 

occasion for spending time socializing with the other employees 

when she was supposed to be working.  Petitioner did not agree 

with this characterization of her actions.  Again, this was not 

shown to be discriminatory.   

17.  In early March 2000, Petitioner declined to discuss 

with Newinski an incident involving another employee engaging in 

lifting heavy materials by himself, which Petitioner viewed as a 
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potentially dangerous situation.  The employee's direct 

supervisor, Sherry Hontz, arrived at about that time, and 

Petitioner let her handle the matter without raising the issue 

with Hontz.  She testified that Newinski's inquiry was vague and 

she did not feel inclined to mention matters unless he could be 

more specific about the incident.  Newinski and Moreno sought 

Roberts' involvement to force Petitioner to discuss the 

incident.  Petitioner refused to go to Roberts' office, and was 

suspended from work.   

18.  Petitioner presented testimony that indicated that she 

had spoken with the head of the company, Al Styring, who had 

indicated that she should take up issues involving her 

employment to David Black, the vice president of Human 

Resources, at a level above Roberts.  Although Roberts testified 

that he did not know about this, Petitioner's contention was not 

rebutted. 

19.  Petitioner complained that following her complaint of 

sexual harassment she was not considered for promotions.   

20.  Respondent offered evidence that Petitioner was 

considered for promotions; however, persons with greater 

experience were promoted to these positions.  This was not shown 

to be discriminatory. 

21.  On March 27, 2000, Petitioner slipped in a bathroom 

while at work and sustained soft tissue injuries.   
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22.  Petitioner received treatment from various health care 

providers during the course of her recovery, to include, 

Dr. Green, Dr. Noran, and Dr. Pham.   

23.  Eight days after the injury, on April 4, 2000, 

Petitioner's treating physician released her to return to work 

on light duty with no bending and no lifting greater than 

fifteen pounds.  Respondent returned her to light duty work 

within these limitations; however, she suffered severe pain from 

leaning over and could not do the work.  The medications that 

she was prescribed made her groggy and lethargic, and dizzy.   

24.  Although Petitioner wanted to return to work and 

Respondent wanted to bring her back to work, Petitioner could 

not perform the duties available and needed more time to heal. 

25.  On May 23, 2000, Petitioner's physician again released 

her to return to work with the specific restriction of no 

overhead lifting and no lifting over ten pounds.  Petitioner was 

unable to lean over and measure the materials required.  She 

complained to Newinski, who assigned her to completing paper 

work.  Again, after one day at work, Petitioner was unable to 

continue.   

26.  Respondent presented evidence that it eliminated her 

job on July 13, 2000 after she had been on medical leave for 

over twelve weeks.  This, however, conflicts with its records 

that show Petitioner was not terminated until August of 2001.  
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Neither of these actions was communicated to Petitioner.  It can 

only be concluded that Petitioner's employment status remained 

unchanged, although her job slot had been eliminated.   

27.  On November 13, 2000, Dr. Noran released Petitioner to 

return to work with restrictions based upon Petitioner reaching 

maximum medical improvement.  Her restrictions at that time 

limited overhead work and limited cervical flexion.   

28.  On November 13, 2000, Petitioner met with Wayne 

LaPierre, the safety and environmental manager, to discuss her 

limitations.  She indicated that she was still having trouble 

bending over and working.  LaPierre felt that the doctor's 

restriction of "limited cervical flexion" were not in line with 

her complaints of pain while working bending over.  He requested 

the workmens' compensation insurer, Fireman's Fund, to obtain a 

clarification from Petitioner's treating physician. 

29.  Fireman's Fund advised LaPierre that it had tried 

unsuccessfully on many occasions to obtain a clarification from 

Dr. Noran.  No effort was made with Fireman's Fund to have 

Petitioner assessed by an occupational therapist or otherwise 

intervene to establish the practical limits of her condition.  

Respondent's efforts centered on having Petitioner obtain this 

information from the same physician(s) with whom Fireman's Fund 

had been unsuccessful.   
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30.  This continued until August of 2001.  On August 13, 

2001, Petitioner dismissed her workmens' compensation action, 

and on August 27, 2001, Respondent officially terminated 

Petitioner without having resolved her job limitations, although 

it did not communicate this to Petitioner. 

CONCLUSIONS OF LAW 
 

31.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and parties pursuant to 

Sections 120.57 and 760.11, Florida Statutes (2003).   

32.  Petitioner filed a Petition for Relief in which she 

alleged that Respondent had discriminated against her by failing 

to permit her to return to work after an injury on the job that 

required her to miss work, notwithstanding medical clearance to 

return to work.  Petitioner alleges that Respondent did this in 

retaliation for her having filed a gender discrimination 

complaint.   

33.  The evidence presented showed that Petitioner had 

filed a complaint alleging sexual harassment, that Respondent 

had taken corrective action, and that Petitioner did not raise 

any further complaints of continued sexual harassment with 

management, although she suffered continued instances of covert 

sexual comments and name calling.  The evidence presented showed 

that Petitioner was seriously injured on the job in a slip and 
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fall accident.  She obtained various workmen’s compensation 

benefits to include time off.  

34.  Upon being released by her physician to return to work 

a week later with limitations, Petitioner returned to work, but 

had difficulties performing many of the tasks associated with 

her duties as a quality control technician.  Although she may 

have been able to perform many of these tasks with assistance 

and accommodation, there is no evidence that she requested 

either; however, she did explain those tasks with which she was 

having problems.  She went back on workmen’s compensation sick 

leave.  When she reached maximum medical improvement (MMI) and 

was cleared to return to work with limitations, Petitioner would 

not let her return to work and requested additional 

clarification from her personally regarding the practical 

application of the limitations.   

35.  What the employer sought was a medical opinion 

regarding the activities performed by various job positions or 

titles that Petitioner's physician thought Petitioner could 

perform.  Roberts actually sent a stack of job descriptions to 

her physician asking him to review them and comment.  The 

physician refused. 

36.  Respondent’s demands of Petitioner for these medical 

clearances were unreasonable because the doctor(s) were 

obligated to provide the workmen’s compensation insurance 
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provider with the information.  The insurer or Respondent could 

have referred Petitioner to an occupational therapist to have 

her assessed.  Respondent's assertions that it could not 

establish Petitioner's limitations are hollow.  This prevented 

Petitioner from returning to work, which reduced her income.  

Preventing her from returning to work was an adverse employment 

action that, if motivated by discriminatory animus, would be 

actionable.  See § 760.10(1) Fla. Stat. 

37.  Although she had some percentage of permanent 

disability after reaching MMI, it did not prevent her from 

performing any of the activities of daily living.  She did not 

meet the definition of “disabled” of the American with 

Disabilities Act (ADA), and did not qualify for coverage under 

its terms.  See Carruthers v. BSA Advertising, Inc., 357 F.3d 

1213 (U.S.C.A., 11 Cir.  2004).  The definition of the term 

“disabled,” as used in Section 760.10, Florida Statutes, is that 

used in the federal law, and requires permanent impairment of 

the individual’s ability to perform an activity of significant 

importance in the person’s life.  Petitioner’s significant 

impairment of her daily activities was not permanent and her 

permanent disability is not significant.  She did not and does 

not qualify for protection under Chapter 760 as being disabled. 

38.  It was learned at the hearing that Respondent had 

terminated Petitioner’s position, and it was established after 
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the hearing in response to a post-hearing order that her job was 

eliminated in July of 2000.  It was eliminated twelve weeks 

after Petitioner's injury on the basis that it was unfilled, and 

Respondent could meet its obligations without filling the 

position.  The loss of her job certainly would have been an 

adverse employment action; however, it appears that her 

employment was not terminated until over a year later.   

39.  The record reveals that Petitioner's employment was 

terminated a week after her workmen's compensation action was 

dismissed.  This together with the failure of Respondent to 

notify Petitioner that her job had been eliminated, and, as it 

turned out, that she had been terminated subsequently, reveals 

potential bad faith.  Together with the half-hearted efforts to 

establish Petitioner's limitations, the behavior of Respondent 

calls into question the explanations put forth for the 

termination and elimination of her job, and indicates that the 

explanations were pretextual.  However, the question remains 

what sort of discrimination was taking place and was it 

prohibited by Chapter 760?   

40.  An adverse employment action taken because a person 

files a workmens’ compensation claim has been determined not to 

be within the statutory rights protected by Chapter 760.  These 

rights are protected and violation of them addressed under the 

workmen’s compensation law.  The ADA and disability aspects of 
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this claim were discussed above and eliminated.  Petitioner 

asserts that Respondent's actions were in retaliation for her 

having filled the sexual harassment charge; however, Respondent 

responded appropriately to that charge and the persons 

responsible for keeping her out of work were not the same 

individuals who were reprimanded.  Retaliation was not the 

motivation.    

41.  Petitioner having reached MMI and reported for work, 

Respondent would have arguably been required to accommodate 

Petitioner’s limitations, and would have had no legitimate basis 

to refuse to bring Petitioner back to work.  However, these 

rights are tied up in workmens' compensation law and not in 

discrimination law because her limitations were not significant 

enough to classify her as disabled.  The time had passed when 

Petitioner had any on going legal right to the position pursuant 

to workmen’s compensation law.  She had no other right to her 

original position or employment.  However, the employer had not 

discharged her, and when she presented herself to work having 

reached MMI, it had a duty to either put her to work or 

terminate her.   

42.  Rather than take either of these courses, Respondent 

elected to "play" Petitioner on for another eight months putting 

the burden upon her to establish what jobs she could perform.  



 
16

The employer’s actions were pretextual; but there is no evidence 

that the animus involved is prohibited by Chapter 760.   

43.  Based upon the foregoing findings of fact and 

conclusions of law, Petitioner has not shown that her discharge 

was based upon discriminatory animus; therefore, her petition 

for relief should be dismissed. 

RECOMMENDATION 
 
     Based upon the foregoing findings of fact and conclusions 

of law, it is  

RECOMMENDED: 

That the FCHR enter its order dismissing Petitioner's 

Amended Petition for Relief.   

DONE AND ENTERED this 26th day of April, 2004, in  
 
Tallahassee, Leon County, Florida.          

                           S 
___________________________________ 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 

 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of April, 2004.   

                  
 
 
               



 
17

COPIES FURNISHED: 
 
Sharon L. Harris 
3606 Fort Peyton Circle 
St. Augustine, Florida  32086 
 
Alexandra K. Hedrick, Esquire 
Hedrick, Dewberry, Regan & Durant, P.A. 
50 North Laura Street, Suite 1600 
Jacksonville, Florida  32202 
 
Ralph Humphries, Esquire 
2700-C University Boulevard, West 
Jacksonville, Florida  32202 
            
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301   
                          
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301   
              
              

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case.    



TBD | 200418 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 21 of 66 

 

 

 

 

 

200418 TBD.R 002 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Hembrough v. Sikorsky Support Services 

CITATION: 200418 TBD.R 002 

DATE: 4/26/2004 

STATE: FL  

 

CASE NO: 

23-00007 (FCHR) 

03-003145 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 03003145.PDF 

PAGES: 25 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


 

 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JULIE HEMBROUGH, 
 
     Petitioner, 
 
vs. 
 
SIKORSKY SUPPORT SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3145 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Diane 

Cleavinger, Administrative Law Judge with the Division of 

Administrative Hearings, on February 2 and 3, 2004, in 

Pensacola, Florida.   

APPEARANCES 

     For Petitioner:  Debra Cooper, Esquire 
                      Law Offices of Debra Cooper 
                      1008 West Garden Street 
                      Pensacola, Florida  32501 
 
     For Respondent:  Gregor J. Schwinghammer, Esquire 
                      Gunster, Yoakley & Stewart, P.A. 
                      Phillips Point, East Tower 
                      777 South Flagler Drive, Suite 500 
                      West Palm Beach, Florida  33401 
 

STATEMENT OF THE ISSUES 

     The issues in this proceeding is whether Petitioner was the 

subject of unlawful sexual harassment by Respondent and whether 

Petitioner was subjected to unlawful retaliation for 
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participation in an activity protected under Chapter 760, 

Florida Statutes.   

PRELIMINARY STATEMENT 

     On October 1, 2002, Petitioner, Julie Hembrough 

(Petitioner), filed a Charge of Discrimination against 

Respondent, Sikorsky Support Services (Sikorsky or Respondent).  

The Charge alleged that she was subjected to sexual harassment 

during her employment with Sikorsky, and further alleged that 

after complaining about the alleged harassment, she was 

terminated in retaliation for making such a complaint.  

Respondent denied the allegations in the Charge. 

The allegations of sexual harassment and retaliation were 

investigated by the Florida Commission on Human Relations 

(FCHR).  On July 28, 2003, FCHR issued its determination, 

finding “no cause.”  On August 29, 2003, Petitioner filed a 

Petition for Relief.  The Petition reiterated the allegations in 

her Charge; Respondent denied the allegations contained in the 

Petition.   

At the final hearing, Petitioner testified in her own 

behalf, and called two witnesses.  Additionally, Petitioner 

offered three exhibits into evidence.  Respondent called six 

witnesses to testify, and offered eight exhibits into evidence.  

Respondent filed a Proposed Recommended Order on March 12, 2004.  

Petitioner did not submit a proposed recommended order. 
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FINDINGS OF FACT 

     1.  Petitioner, Julie Hembrough, was a female employee of 

Respondent, Sikorsky Support Services.  She was employed as a 

senior calibration technician at the Pensacola Naval Air Station 

(Pensacola NAS).  As part of her duties she was in charge of 

monitoring the quality of the work her section performed and the 

employees who performed that work.  Petitioner came to work at 

Pensacola NAS with Sikorsky’s predecessor, Lear Siegler (LSI). 

     2.  Sikorsky is a “drug free” workplace and has a written 

policy, entitled "Sikorsky Support Services, Inc. Strike 

Pensacola, Florida Drug-Free Work Force and Work Place Manual,” 

as part of its collective bargaining agreement.  The drug free 

workplace policy requires periodic random drug testing of 

employees.  The policy states: 

An employee who refuses to take a drug test 
under Section . . .V.5 Random Testing will 
be terminated for violation of this policy.   

 
     3.  Petitioner went through an initial drug test when 

Sikorsky took over the Pensacola NAS maintenance contract and 

hired the LSI workers.  Petitioner was aware that random drug 

testing occurred and was required by Respondent.  She knew that 

there had been previous random drug tests at the Pensacola NAS.   

     4.  Petitioner was considered a hard worker and competent 

technical leader of her calibration section.  However, there 

were personality conflicts throughout the section in which 
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Petitioner worked.  The problems in the section stemmed from a 

weak supervisor, who was eventually terminated, who did not hold 

employees to the performance standards for the section, and who 

did not support the technical leaders, like Petitioner, when 

they tried to enforce those performance standards.  The 

supervisory problems resulted in various factions in the work 

place.  The factions were comprised of both male and female 

employees.   

     5.  Petitioner had particular conflicts with two employees, 

Roger York and Leon Mills.  Petitioner herself testified that 

her conflicts with Roger York stemmed from a work disagreement 

regarding the repair of certain Navy radios.  Mr. Mills did not 

want to perform certain tests on Navy radios that Petitioner 

thought were required for thorough testing of the radios.  

Petitioner also felt, with some factual basis, that Mr. Mills 

was not honest with her when he represented to her that he had 

performed such tests.  Petitioner’s problems with Leon Mills 

were of a similar nature to those with Mr. York.  However, 

Mr. Mills accused Petitioner of fraud in relation to trying to 

get rid of him.  The evidence did not demonstrate that any of 

the difficulties with these men were related to Petitioner’s 

gender, but what little unspecified name-calling or derogatory 

statements there were was the result of animosity toward 

Petitioner and her supervisory role.  Some workers considered 
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Petitioner a “spy” for the Respondent.  Other workers accused 

Petitioner of trying to “get rid of” Leon Mills through 

fraudulent means.  Indeed Mr. Mills complained to the union 

about Petitioner and that he thought she was trying to get rid 

of him.  Feelings against Petitioner were so strong that, even 

though she was a member of the union, she was asked by the union 

shop steward to not attend a union meeting.  Respondent had no 

input or control over the union’s request to Petitioner. 

     6.  In September 2000, Petitioner orally complained to her 

manager, Joe Diehl, that another male worker used the word 

"bitch" and talked about his sex life and that someone else told 

her to put on some makeup.  The details of the facts surrounding 

these comments were not introduced into evidence.  Therefore, it 

is unclear if they were harassing in nature.  Petitioner was 

never physically grabbed or groped by anyone at Sikorsky, was 

not sexually propositioned, and no one ever threatened her with 

adverse action if she refused to perform any type of sexual 

activity.  She did not see open pornography in the workplace.  

Moreover, such sporadic comments do not constitute sexual 

harassment.  She again complained in August 2001.  The actual 

written complaints were not introduced into evidence.  In 

essence, the bulk of the oral complaints revolved around the 

work problems in the section and the multi-gender employee 

animosity toward Petitioner.   
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     7.  Sikorsky took Petitioner’s complaints seriously and 

investigated the complaints.   

     8.  During the investigation, people from the “upper 

echelon” of the company were brought in to investigate.  

However, the investigators could not corroborate Petitioner’s 

claims of sexual harassment.  They did find that the section had 

various problems as described above.  Nevertheless, to make sure 

that everyone understood the seriousness of sexual harassment 

issues, the site manager held a training session on Sikorsky’s 

sexual harassment policies.  Petitioner attended the training 

session.  The site manager also personally delivered the 

findings of the investigators to Petitioner, to show he was 

involved and to make Petitioner understand that Sikorsky was 

taking the issue seriously.  Petitioner was invited to come 

forward with any complaints she may have at any time.  After 

advising Petitioner of the results of the investigation, the 

site manager spoke to her several times encouraging her to come 

forward with any issues.  He stopped by Petitioner’s work area 

in the section and asked if she was having any problems.  

Petitioner told him things were going okay and that she was not 

having any problems.   

     9.  Petitioner testified that sometime in May, she advised 

her supervisors that she intended to file another internal 

complaint because of actions by the union and because she had 
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found “hot sauce” on her vehicle.  Petitioner complained that 

the union accused her of committing fraud and that she was 

excluded from a union meeting.  However, as indicated above, it 

was the union steward, not Sikorsky, that asked Petitioner not 

to attend the union meeting.  Sikorsky was not involved in the 

union meeting or any accusations of fraud by the union against 

Petitioner.  These facts do not support a finding of sexual 

harassment by Sikorsky. 

     10.  The “hot sauce” incident occurred while her vehicle 

was parked in an open, unfenced parking lot owned by the U.S. 

Navy.  The Navy was responsible for security in the parking lot.  

Petitioner discovered that someone had poured hot sauce over her 

vehicle.  Upon seeing the substance, Petitioner got in her 

vehicle and drove home.  She called her manager from her vehicle 

to inform him about the incident.  He advised her it was 

probably “too late” to do anything since she had left the scene.  

Petitioner did not see anyone put the substance on her vehicle, 

and does not know who did it, although she strongly suspects it 

was a particular coworker.  Petitioner never reported the 

incident to Navy security.  Without more detail and given the 

animosity in the workplace with allegations of spying and fraud, 

the incident does not support any finding that Petitioner was 

sexually harassed or that Sikorsky was responsible for such 

alleged harassment. 
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     11.  On May 6, 2002, seventeen Sikorsky employees were 

selected for random urinalysis at Sikorsky; five employees were 

selected as alternates.  Petitioner was one of the employees 

selected.   

     12.  Sikorsky employs a third-party contractor, 

Professional Health Examiners (PHE), to select the individuals 

to be drug tested and to administer the drug test.  PHE and 

Sikorsky use a “name blind” system to select individuals for 

testing.  Before a test day, Sikorsky’s administrative manager 

sends a list of partial social security numbers to PHE.  

Sikorsky does not give names to PHE, but only partial social 

security numbers.  PHE then inputs the partial social security 

numbers into a computer program, which randomly selects a 

percentage of the numbers.  Once the numbers are selected, PHE 

sends the list of numbers to Sikorsky.  The administrative 

manager then matches the selected numbers with an employee list 

to determine the employees named.  On the day of the test, those 

selected are called to take the test at a specific time and 

location.   

     13.  Petitioner was notified of her selection at 

approximately 7:15 a.m. and told to immediately report to the 

test site to take the test.  She did not go to the drug test 

site, but went directly to the office of her manager, Joseph 

Diehl.  Petitioner refused to take the drug test at the time the 
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test was scheduled.  At the time, Petitioner had no knowledge of 

the drug testing selection procedures and did not ask what the 

procedures were; she also wanted to speak with her attorney.  

Joseph Diehl called the administrative manager.  At 

approximately 7:30 a.m., the administrative manager went to 

Diehl’s office.  Since neither had been confronted with a 

situation similar to this one, Diehl and the manager allowed 

Petitioner to call her lawyer.  However, her lawyer was 

unavailable.   

     14.  The morning of the drug test, the site manager and 

Diehl’s supervisor, Joe Colbert, had jury duty and had not 

arrived.  Therefore, Mr. Diehl called Dan Pennington, the 

program manager, for guidance.  Mr. Pennington stated in more 

colloquial language, that Petitioner must either immediately 

submit to the drug test per corporate policy or be terminated.  

Mr. Diehl, again in more colloquial language, passed the direct 

order to Petitioner to take the test or face termination.  

Petitioner said she would not take the test without calling her 

lawyer.   

     15.  Later in the morning, Petitioner spoke with Michael 

Neri, her supervisor, and told him she was quitting.  Mr  Neri 

had been hired only three weeks earlier and was familiar with 

the drug test policy.  Mr. Neri told Petitioner to take the 



 

 10

test, and that if she did not take the test, she would be 

terminated.   

     16.  Petitioner met with the site manager, Joe Colbert, 

after 9:00 a.m.  He told her to take the test or she would be 

terminated.  He told her that once she took the test, her lawyer 

could take whatever steps she wanted to take, but that she 

needed to take the test.   

     17.  All of Petitioner’s supervisors wanted Petitioner to 

take the test because she was a good employee whom they did not 

want to terminate.   

     18.  Petitioner did not take the test.  Mr. Colbert then 

suspended Petitioner and gave her a letter of suspension, 

pending termination.  The letter stated that the reason for the 

suspension was her refusal to take the drug test at the 

appointed time.  Because Petitioner suggested that she had been 

targeted for selection for the drug test, Mr. Colbert assigned 

one of his managers, Frank Eggleton, to conduct an investigation 

of the procedures.  Mr. Colbert told Petitioner that if the 

investigation came back clean, she would be terminated.  Later 

in the morning, at approximately 11:00 a.m., on May 6, 2002, 

Petitioner called Joe Diehl and informed him that she had spoken 

to her lawyer and was willing to participate in the random drug 

testing.  However, it was too late.  Mr. Colbert refused to 

allow Petitioner to take the test at that time because she had 
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already been suspended.  Mr. Colbert testified that Petitioner 

had had her opportunity more than once to participate.  He was 

concerned that if he made exceptions to the mandatory random 

drug testing policy, then it would open the door for everyone to 

seek to defer taking a random drug test.  This rationale was 

reasonable and not pretextual. 

     19.  Mr. Colbert told Mr. Eggleton to investigate how 

individual employees were selected for the random drug test and 

to determine if Petitioner had somehow been targeted.  

Mr. Colbert did not pressure Mr. Eggleton to reach any 

particular conclusion and told him to conduct a thorough, open 

investigation.  Mr. Eggleton visited the facilities of PHE to 

determine how individuals were selected.  After conducting his 

investigation, Mr. Eggleton reported to Mr. Colbert that the 

drug-testing contractor used a name-blind system for selection 

and that there was no indication that Petitioner had been 

targeted.  PHE had nothing to do with the decision to terminate 

Petitioner and Sikorsky did not pressure PHE to select 

Petitioner for the drug test.  In fact, there was no evidence at 

the hearing that Petitioner was targeted for drug testing. 

     20.  After receiving the investigation report, Mr. Colbert 

decided to terminate Petitioner’s employment based on her 

refusal to take the drug test at the appointed time.  He 
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obtained the approval of the necessary authorities at Sikorsky.  

On May 10, 2002, Petitioner’s employment was terminated.   

     21.  In April 2002, employee Brian McHenry was selected for 

random drug testing.  Mr. McHenry, prior to discovering he was 

going to be drug tested, used the restroom just before he was 

told of the drug test.  As a result, Mr. McHenry was unable to 

produce a sufficient urine sample to allow PHE to perform a the 

test.  He took part, tried to produce a sample, and actually 

produced a urine sample, but it was not enough for testing 

purposes.  After a few hours of drinking fluids Mr. McHenry 

still could not produce a sufficient urine sample.  Mr. Colbert 

wanted Mr. McHenry to stay late until he could provide a sample, 

but Mr. McHenry had a serious child care problem that day and 

needed to pick up his child in Alabama.  Because Mr. McHenry had 

tried to complete the drug test, and because of the child care 

problem, Mr. Colbert told Mr. McHenry to go to the test facility 

in the morning.  Unlike Petitioner, McHenry did not refuse the 

drug test; he could not provide a sufficient urine sample.  The 

McHenry case is not similar to Petitioner’s situation.  

Moreover, Mr. Colbert testified that if Mr. McHenry had refused 

to take the test, he would have been fired.   

     22.  Likewise, there was no evidence at the hearing that 

Petitioner was terminated because of her previous internal 

complaints.  There was no evidence Petitioner was selected for 
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drug testing because of her previous complaints.  In fact 

Mr. Colbert did not have knowledge of Petitioner’s two 

complaints, since both complaints were handled by the previous 

site manager.  Mr. Colbert was aware of Petitioner's complaint 

about hot sauce thrown on her car, but said he did not even 

consider it a sexual harassment issue. 

     23.  Petitioner did not put forth sufficient evidence to 

prove a claim of sexual harassment.  She did not introduce 

evidence that any conduct she complained of was severe or 

pervasive, or that the allegedly harassing conduct was because 

of her gender, as opposed to some other reason such as thinking 

she was a spy.  Likewise, Petitioner failed to establish that 

she was terminated for any complaints she had made to 

Respondent.  Therefore, the Petition for Relief should be 

dismissed. 

CONCLUSIONS OF LAW 

     24.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

cause.  § 120.57(1), Fla. Stat.   

     25.  Under the provisions of Section 760.10(1), Florida 

Statutes, it is unlawful employment practice for an employer: 

(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
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individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status.   
 

* * * 
 

(7) . . . to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice 
under this section, or because that person 
has made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing under 
this section. 

     26.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand vs. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Dept. of Community Affairs vs. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991).   

     27.  The Supreme Court of the United States established in 

McDonnell-Douglass Corp. vs. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII, which are persuasive in cases such as the one 

at bar.  This analysis was reiterated and refined in St. Mary’s 

Honor Center v. Hicks, 509 U.S. 502 (1993).   

     28.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 
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established, Respondent must articulate some legitimate, non-

discriminatory reason for the action taken against Petitioner. 

Once this non-discriminatory reason is offered by Respondent, 

the burden then shifts back to Petitioner to demonstrate that 

the offered reason is merely a pretext for discrimination.  As 

the Supreme Court stated in Hicks, before finding 

discrimination, “[t]he fact finder must believe the plaintiff’s 

explanation of intentional discrimination.”  Hicks, 509 U.S. at 

519.   

     29.  In Hicks, the Court stressed that even if the fact-

finder does not believe the proffered reason given by the 

employer, the burden remains with Petitioner to demonstrate a 

discriminatory motive for the adverse employment action.  Id. 

     30.  Petitioner complains of retaliation by Sikorsky after 

she complained about “harassment.”  To establish a prima facie 

case of retaliation, Petitioner must show that:  (1) she engaged 

in statutorily protected activity; (2) an adverse employment 

action occurred; and (3) the adverse action was causally related 

to her protected activities.  Little vs. United Technologies, 

103 F.3d 956, 959 (11th Cir. 1997).   

     31.  Petitioner has failed to make out a prima facie case 

of retaliation.  First, it is unclear she engaged in statutorily 

protected activity.  Section 760.10, Florida Statutes, provides 

that it is unlawful to discriminate “against any person because 
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that person has opposed any practice which is an unlawful 

employment practice under this section, or because that person 

has made a charge, testified, assisted, or participated in any 

manner in an investigation, proceeding, or hearing under this 

section.”  Here, Petitioner did not offer her underlying 

complaints into evidence.  Her testimony suggested that many of 

the complaints dealt with work-related issues, such as some of 

the technicians not doing their jobs properly.   

     32.  Petitioner’s retaliation claim also fails because she 

has failed to offer any evidence of a causal connection between 

her complaints and the adverse action.  Petitioner’s only 

testimony as to why she believed she was targeted was that three 

women were selected for drug testing.  There is no evidence of 

any link between Petitioner’s complaints and either her 

termination or her selection for drug testing.   

     33.  Moreover, even assuming Petitioner made out a prima 

facie case, Sikorsky articulated a legitimate, non-retaliatory 

reason for her termination.  She refused to take a random drug 

test, as required by company policy.  Mr. Colbert, the site 

manager, along with other managers, repeatedly told Petitioner 

to take the test or be fired, but she would not take the test.  

After over two hours, Mr. Colbert suspended Petitioner, pending 

investigation into the selection procedures.  The reason for her 
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termination was not pretextual, and therefore her retaliation 

claim fails.   

     34.  Petitioner attempted two arguments regarding the drug 

test, but neither changes the result.  First, she argued that 

she did not “refuse” the drug test, but merely asked for more 

time.  Her argument seems to be that, because she arguably did 

not refuse, she did not violate the Sikorsky drug policy.  The 

issue is whether Petitioner was terminated because of her 

complaints, or whether she was terminated for her actions 

regarding the drug test.  The question of whether her refusal 

fits the definition in Sikorsky’s drug test policy is a 

management decision for Sikorsky, and is not the type of 

decision that courts second-guess.  See Mitchell v. USBI, Co., 

186 F.3d 1352, 1354 (11th Cir. 1999) (“This Court repeatedly has 

stated that it will not second-guess a company’s legitimate 

assessment of whether an employee is qualified for a particular 

position.”); Elrod v. Sears, Roebuck and Co., 939 F.2d 1466, 

1470 (11th Cir. 1991) (courts are not super-personnel 

departments that reexamine an entity’s business decisions; the 

only question is whether the employer gave an honest explanation 

of its behavior.)   

     35.  Petitioner makes a related argument that she 

eventually agreed to take the test, but was refused.  

Mr. Colbert would not change his decision because it would have 
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created a bad precedent in the workplace and undermine the 

mandatory random nature of the testing.  These are the types of 

decisions managers make.  There was no evidence that 

Mr. Colbert's decision was pretextual.   

     36.  Petitioner also suggests that Sikorsky’s stated reason 

is pretextual because another employee, Brian McHenry, was 

permitted to take a random drug test on another day.  However, 

the facts of the McHenry test are not similar to Petitioner's 

refusal to take the random drug test at her appointed time.  

Mr. McHenry did not refuse testing, took part in the test at the 

time the test was scheduled, tried to produce a sample, and 

actually produced a urine sample, but it was not enough for 

testing purposes.   

     37.  Petitioner’s claim seems to rely on the fact that she 

complained and was later terminated as her causal nexus.  

However, Petitioner cannot rely on "mere curious timing coupled 

with speculative theories" to show awareness of protected 

expression.  Raney v. Vinson Guard Service, Inc., 120 F.3d 1192, 

1197 (11th Cir. 1997).  Such timing alone does not support a 

finding of retaliation. 

     38.  Petitioner admits she was not subject to quid pro quo 

harassment, in that no one ever demanded sexual favors in 

exchange for job benefits or threatened her with job detriments 

unless she engaged in sexual conduct.  From Petitioner’s 
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testimony, her complaints were in the nature of a “hostile work 

environment.”  To prove actionable sexual harassment based on a 

hostile work environment, Petitioner must prove that “the 

workplace is permeated with discriminatory intimidation, 

ridicule, and insult, that is sufficiently severe or pervasive 

to alter the conditions of the victim’s employment and create an 

abusive working environment.”  Harris v. Forklift Systems Inc., 

510 U.S. 17, 21 (1993).  In order to establish a prima facie 

case of a hostile work environment, Petitioner must show that:   

(1)  She belongs to a protected group.   
 

(2)  She was subject to unwelcome 
harassment.   
 
(3)  The harassment was based on her gender.   
 
(4)  The harassment was sufficiently severe 
or pervasive to alter the terms and 
conditions of employment and create a 
discrimatorily abusive working environment.   
 
(5)  The employer is responsible for such 
environment under either a theory of 
vicarious or of direct liability.  Miller v. 
Kensworth of Dothan Inc., 277 F.3d 1269, 
1275 (11th Cir. 2002); Succar v. Dade Cty 
Sch. Bd., 229 F.3d 1343, 1344-45 (11th Cir. 
2000).   

 
     39.  In this case, Petitioner has failed to provide 

evidence that any alleged harassment was based on her sex, that 

the alleged harassment was sufficiently severe or pervasive to 

alter the terms and conditions of her employment, and that 

Sikorsky should be responsible. 
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     40.  To prove harassment, Petitioner must show that her 

employer, “through sexually-oriented conduct, created an 

intimidating, offensive, or hostile working environment.”  

Chestnut v. Department of Corrections, DOAH Case No. 01-0604, 

2002 Fla. Div. Adm. Hear. LEXIS 140, *15 (DOAH Feb. 1, 2002) 

(citing Henson v. City of Dundee, 682 F.2d 897 (11th Cir. 

1982)).  Sexual harassment involving a “hostile work 

environment” is based on “bothersome attentions or sexual 

remarks that are sufficiently severe or pervasive so as to 

create a hostile work environment.”  Colon v Environmental 

Technologies Inc., 15 Fla. L. Weekly Fed. D34 (M.D. Fla. Nov. 5, 

2001) (citing Burlington Industries Inc. v Ellerth, 524 U.S. 

742, 751 (1998)).   

     41.  In order to prevail in a sexual harassment action of 

this nature the Eleventh Circuit requires a Petitioner to 

demonstrate that “but for the fact of her sex, she would not 

have been the object of harassment.”  Colon Gupta v. Board of 

Regents, 212 F.2d 571, 582 (11th Cir. 2000).  Further, “personal 

animosity is not the equivalent of sexual discrimination and is 

not proscribed by Title VII. . . [T]he plaintiff cannot turn a 

personal feud into a sex discrimination case.”  Colon (citing 

McCollum v. Bolger, 794 F.2d 602, 610 (11th Cir. 1986)).  In 

short, Title VII is not a shield against harsh treatment in the 

workplace.  Succar, 229 F.3d at 1345.   



 

 21

     42.  To prevail in a hostile work environment claim, a 

Petitioner must show that any abuse was so severe and pervasive 

as to alter the terms, conditions, or privileges of employment.  

Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275 

(1998).  The court must assess whether the alleged harassment is 

offensive on both subjective and objective levels.  Colon.  

Harassment is subjectively offensive when the victim in fact 

perceived the harassment to be hostile or abusive.  Id.  

Harassment is objectively offensive when a reasonable person 

would have found the alleged harassment hostile and abusive.  

Id.  In determining whether the conduct at issue is objectively 

severe and pervasive, the court must look at the “totality of 

the circumstances.”  Id.  The Supreme Court has established the 

following factors for evaluating the totality of the 

circumstances:   

(1)  The frequency of discriminatory 
conduct.   
 
(2)  The severity of the discrimination.   
 
(3)  Whether the conduct is physically 
threatening or humiliating or a mere 
utterance.   
 
(4)  Whether the conduct unreasonably 
interferes with the plaintiff’s performance 
at work.  Id.  Faragher, 524 U.S. 775 
(1998).   

 
These standards for judging hostility are sufficiently demanding 

to ensure that Title VII does not become a general civility 
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code.  Faragher, supra.  These standards filter out complaints 

attacking the ordinary tribulations of the workplace, such as 

the sporadic use of abusive language, gender-related jokes and 

occasional teasing.  Faragher.  In this case, the evidence 

demonstrates that the conduct of Petitioner’s co-workers at 

Sikorsky was not so objectively offensive that a reasonable 

person would have found the alleged harassment hostile and 

abusive.  Indeed, the evidence demonstrates only sporadic 

incidents of behavior which could arguably be considered related 

to sex.   

     43.  Even if the Petitioner were to claim that the conduct 

constituting her claims of discrimination occurred frequently, 

the Eleventh Circuit has held that such frequent conduct does 

not constitute actionable sexual harassment.  Colon (offensive 

utterances occurring on a daily basis for three months was not 

objectively severe and pervasive)(citing Mendoza v Borden Inc., 

195 F.3d 1238 (11th Cir. 1999)).   

     44.  Petitioner’s sexual harassment claim also fails 

because she failed to show that any negative conduct was because 

of her gender.  She described arguments with co-workers, but 

they involved work issues.  Other witnesses testified that there 

were problems in the workplace, but that they were not caused by 

sexual harassment, but by a weak supervisor who did not enforce 

standards, and that some employees thought Petitioner was a spy 
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and/or trying to get rid of a fellow employee.  As a result of 

weak supervision, there were various factions in the workplace 

that did not get along.  The arguments were not just men versus 

women, but different groups of people at odds with other groups 

of people.  In short, the problem was not based on gender.  

Thus, there was no evidence that any negative conduct was 

“because of” Petitioner’s gender. 

     45.  The evidence also showed that Sikorsky took action 

when Petitioner complained.  After Petitioner complained in 

2001, the site manager himself called a meeting and personally 

discussed the policies against sexual harassment in the 

workplace.  After that, when the site manager walked through the 

work area, he would speak to Petitioner and ask her if she was 

having any problems.  These facts do not place responsibility on 

Respondent for the individual conduct of its employees towards 

another co-worker.  Therefore, Petitioner’s claims of 

retaliation and sexual harassment are not supported by a 

preponderance of the evidence, and the Petition for Relief 

should be dismissed.   
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RECOMMENDATION 
     Based upon the Findings of Fact and Conclusions of Law,   

it is,   

     RECOMMENDED:   
 
     That the FCHR enter a final order dismissing the Petition 

for Relief.   

DONE AND ENTERED this 26th day of April, 2004, in 

Tallahassee, Leon County, Florida.   

 

S                                  
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of April, 2004. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
STEPHANIE WALKER, 
 
     Petitioner, 
 
vs. 
 
BENNETT AUTO SUPPLY, INC., 
 
 Respondent. 
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)
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Case No. 04-0724 

   
RECOMMENDED ORDER OF DISMISSAL 

 
Pursuant to notice, a telephone hearing was held in this 

case on April 12, 2004, before J. D. Parrish, a designated 

Administrative Law Judge of the Division of Administrative 

Hearings, to address the Respondent's Motion to Dismiss with 

Prejudice. 

APPEARANCES 

 For Petitioner:  Stephanie Walker, pro se  
                      1808 Northwest 52nd Avenue 
                      Lauderhill, Florida  33313 
 
 For Respondent:  Richard A. Giardino, Esquire 
                      Davis & Giardino, P.A. 
                      201 Arkona Court 
                      West Palm Beach, Florida  33401  
 

STATEMENT OF THE ISSUE 

Whether the Petitioner, Stephanie Walker, timely filed a 

Petition for Relief regarding her charge of discrimination 

against the Respondent, Bennett Auto Supply, Inc.  



 

 2

PRELIMINARY STATEMENT 

The Florida Commission on Human Relations (FCHR) referred 

the instant case to the Division of Administrative Hearings for 

formal proceedings on March 5, 2004.  Along with the Transmittal 

of Petition, the FCHR provided a copy of its Notice of 

Determination:  No Cause, and the Petitioner's Petition for 

Relief.   

On March 12, 2004, the Respondent filed a Motion to Dismiss 

with Prejudice that alleged the Petitioner filed the Petition 

for Relief 159 days after the Determination:  No Cause was 

entered and was, therefore, barred as a matter of law pursuant 

to Section 760.11(7), Florida Statutes.  To resolve issues of 

fact or to identify if issues of fact precluded ruling on the 

motion, a telephone conference call was scheduled with the 

parties.  That call was conducted on April 12, 2004.  The 

deposition testimony of the Petitioner was filed with the 

Division of Administrative Hearings on April 13, 2004.   

During the conference call, the Petitioner did not contest 

the accuracy of the information represented by the Respondent.  

The Petitioner acknowledged the Petition for Relief was filed as 

stated by the Respondent but claimed she had moved and that the 

pertinent papers were unavailable for a period of time.   
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This Recommended Order is entered to resolve the issue 

presented by the Motion to Dismiss with Prejudice and is based 

on undisputed facts.  

FINDINGS OF FACT 

1.  The Petitioner, Stephanie Walker, applied for and 

received employment with the Respondent, Bennett Auto Supply, 

Inc.  

2.  The Petitioner's initial employment with the company 

ended on March 8, 2001, as she resigned her job on or about 

February 26, 2001. 

3.  Thereafter, the Petitioner returned to employment with 

the Respondent.  Again, the Petitioner resigned her job and left 

employment on April 27, 2002. 

4.  The exact reasons the Petitioner began employment, left 

employment, returned to employment, and again left employment 

with the Respondent are immaterial to the findings dispositive 

of this case.  Suffice it to say the Petitioner ultimately filed 

a claim of discrimination with the FCHR against the Respondent. 

5.  The Petitioner's Charge of Discrimination naming the 

Respondent was dated March 21, 2003, and noted April 27, 2002, 

as the date the most recent discrimination had taken place.   

6.  Based upon its investigation of the allegations, the 

FCHR issued a Determination:  No Cause on September 23, 2003. 
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7.  The Determination:  No Cause provided, in pertinent 

part, ". . . it is my determination that there is no reasonable 

cause to believe that an unlawful employment practice has 

occurred." 

8.  The Notice of Determination:  No Cause, provided: 

Complainant may request an administrative 
hearing by filing a PETITION FOR RELIEF 
within 35 days of the date of this NOTICE OF 
DETERMINATION: NO CAUSE. 

 
A Petition for Relief form is enclosed with 
Complainant's notice.  It may be beneficial 
for Complainant to seek legal counsel prior 
to filing the petition. 

 
If the Complainant fails to request an 
administrative hearing with [sic] 35 days of 
the date of this notice, the administrative 
claim under the Florida Civil Rights Act of 
1992, Chapter 760, will be dismissed 
pursuant to section 760.11, Florida Statutes 
(1992). 

 
9.  The Petition for Relief was filed approximately 159 

days after the FCHR issued its determination in this case. 

CONCLUSIONS OF LAW 

10.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  §§ 120.569 and 120.57(1), Fla. Stat. 

11.  Section 760.11(7), Florida Statutes, provides in 

pertinent part: 

If the commission determines that there is 
not reasonable cause to believe that a 
violation of the Florida Civil Rights Act of 
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1992 has occurred, the commission shall 
dismiss the complaint.  The aggrieved person 
may request an administrative hearing under 
ss. 120.569 and 120.57, but any such request 
must be made within 35 days of the date of 
determination of reasonable cause and any 
such hearing shall be heard by an 
administrative law judge and not by the 
commission or a commissioner.  If the 
aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred.            
(Emphasis added.) 

 
12.  Based upon the undisputed facts of this matter, the 

Petitioner failed to file the Petition for Relief within 35 days 

of the date of the FCHR's determination. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a Final Order dismissing the Petitioner's 

Petition for Relief as it was not timely filed and is, 

therefore, barred as a matter of law. 
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DONE AND ENTERED this 29th day of April, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of April, 2004. 

 
 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Aplachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Richard A. Giardino, Esquire 
Davis & Giardino, P.A. 
201 Arkona Court 
West Palm Beach, Florida  33401 
 
Stephanie Walker 
1808 Northwest 52nd Avenue 
Lauderhill, Florida  33313 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JACQUELINE WALKER, 
 
     Petitioner, 
 
vs. 
 
THE FOUNTAINS APARTMENTS AT 
FOUNTAINBLEAU PARK, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 99-3578 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a final hearing was conducted in this 

case on March 4, 2004, in Miami, Florida, before Michael M. 

Parrish, an Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 
 

     For Petitioner:  Jacqueline Walker, pro se 
                      3412 Northwest Second Avenue, No. 8 
                      Miami, Florida  33127 
 
     For Respondent:  No appearance for Respondent1 
 

STATEMENT OF THE ISSUE 
 

The purpose of the hearing in this case was to provide 

Petitioner an opportunity to present evidence as to the relief 

to which she is entitled in a housing discrimination case.2 
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PRELIMINARY STATEMENT 
 

Following a determination by the Florida Commission on 

Human Relations (“FCHR”) that Petitioner was entitled to relief 

because Respondent(s)3 had admitted all material facts by failing 

to file any answer to the Petition for Relief, this case was 

remanded to the Division of Administrative Hearings “. . . to 

determine the appropriate relief in this matter.”  Following 

some procedural steps to attempt to narrow the issues, the case 

was scheduled for hearing in Miami, Florida, on March 4, 2004.  

At the hearing on March 4, 2004, Petitioner appeared and 

testified on her own behalf.  She did not call any other 

witnesses.  Petitioner also offered two exhibits, both of which 

were received in evidence. 

There was no appearance by or on behalf of anyone who was, 

or who purported to be, a respondent in this case.  There was, 

however, an appearance by legal counsel on behalf of an entity 

named The Fountains of Fountainbleau, Ltd., a Florida limited 

partnership (“Fountains II”).  Fountains II did not wish to 

become a party to this proceeding, but did want to present some 

evidence to establish that Fountains II was not the Respondent 

in this case and to perhaps shed some light on the question of 

who was the Respondent.  Without objection, Fountains II was 

allowed to present evidence at the hearing for the purposes 

stated.4  Fountains II presented the testimony of one witness.  
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It also offered four Exhibits, all of which were received in 

evidence.   

At the conclusion of the hearing, Petitioner and Fountains 

II both requested, and were allowed, until March 29, 2004, 

within which to submit proposed recommended orders or similar 

post-hearing documents.  Fountains II was also allowed ten days 

from the date of the hearing within which to file a late-filed 

exhibit. 

On March 30, 2004, Petitioner filed a written summary of 

her position.  That document has been treated as her Proposed 

Recommended Order, and has been carefully considered during the 

preparation of this Recommended Order. 

Fountain II’s late-filed exhibit was not filed until 

April 15, 2004.  Fountains II did not file a proposed 

recommended order or other similar post-hearing document.5  No 

one filed a transcript of the hearing. 

FINDINGS OF FACT 
 

1.  As a result of the admitted facts alleged in the 

Petition for Relief, Petitioner has suffered both tangible and 

intangible harm.  As a result of the admitted facts, when 

Petitioner and her family were evicted from the apartment they 

had been subletting, they were locked out of the apartment and 

were unable to retrieve most of the personal property that was 

in the apartment.  The reasonable value of the personal property 
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that was lost as a result of the acts alleged in the Petition 

for Relief is $5,281.00.6 

2.  Petitioner also suffered intangible harm as a result of 

the admitted facts.  The most serious aspects of the intangible 

harm were humiliation and loss of personal pride and self-esteem 

as a result of, in her words, “being treated like a dog.”  

Petitioner also suffered a substantial amount of personal 

inconvenience and indignity, because for a period of time after 

the eviction from the apartment she was truly homeless and was 

forced to live in her automobile.  The harm to Petitioner 

described in this paragraph cannot be quantified. 

3.  There is no evidence in this case that Petitioner 

incurred any attorney’s fees or costs. 

4.  Alina Portuono is no longer employed at the apartment 

complex where the events giving rise to this proceeding 

occurred.  Whoever owned the apartment complex at the time of 

the events giving rise to this proceeding is no longer the 

owner.  The subject apartment complex no longer rents apartments 

as all the units are now condominiums. 

CONCLUSIONS OF LAW 

5.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and over 

at least one of the parties, Petitioner Jacqueline Walker.7  

§§ 120.569, 120.57(1), and 760.35(3)(b), Fla. Stat.  If the FCHR 
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provided proper notice to any Respondent, the Division of  

Administrative Hearings also has jurisdiction over any such 

Respondent. 

6.  Section 760.35(3)(b), Florida Statutes, provides that 

when it is shown that a discriminatory housing practice has 

occurred, an administrative law judge “. . . shall issue a 

recommended order to the commission prohibiting the practice and 

recommending affirmative relief from the effects of the 

practice, including quantifiable damages and reasonable 

attorney’s fees and costs.”  In this case, an order prohibiting 

a discriminatory housing practice or recommending affirmative 

relief would serve no useful purpose because neither of the 

potential Respondents presently has any control or authority 

over the apartment complex where the events giving rise to this 

proceeding took place.  Alina Portuono is no longer employed at 

the subject apartment complex.  The subject apartment complex is 

now owned by owners who were not owners at the time of the 

events giving rise to this proceeding.  The subject apartment 

complex no longer rents apartments, because it has been 

converted to condominium units. 

7.  An order awarding “quantifiable damages” for the loss 

of Petitioner’s personal property is appropriate in this case. 
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8.  There is no evidence that Petitioner incurred any 

attorney’s fees or costs.  Therefore, she is not entitled to an 

award of such fees and costs. 

9.  Petitioner also seeks compensation for her 

unquantifiable damages, for matters such as her humiliation and 

loss of personal pride and self-esteem.  Compensation for 

unquantifiable damages is not available in an administrative 

proceeding brought pursuant to Section 760.35(3)(b), Florida 

Statutes.  See Metropolitan Dade County Fair Housing and 

Employment Appeals Board v. Sunrise Village Mobile Home Park, 

Inc., 511 So. 2d 962, 966 (Fla. 1987); Broward County v. La 

Rosa, 505 So. 2d 422, 423 (Fla. 1987); Commission on Human 

Relations v. Regency Place Apartments, DOAH Case No. 96-5776 

(Recommended Order issued July 7, 1997); Heather B. McNulty v. 

Summer Lake Apartments, et al., DOAH Case No. 98-1924 

(Recommended Order of Dismissal on Remand issued October 19, 

1999). 

RECOMMENDATION 

On the basis of the foregoing Findings of Fact and 

Conclusions of Law, it is RECOMMENDED that the FCHR issue a 

final order awarding quantified damages in the amount of 

$5,281.00 to Petitioner, if the FCHR believes it has provided 

adequate notice to Respondent(s) in this case and has 

jurisdiction arising from such notice.8 
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DONE AND ENTERED this 29th day of April, 2004, in 

Tallahassee, Leon County, Florida. 

S       
MICHAEL M. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of April, 2004. 

 
 

ENDNOTES 
 
1/  At the final hearing there was an appearance by counsel for a 
partnership named The Fountains of Fountainbleau, Ltd., a Florida 
limited partnership (“Fountains II”).  Fountains II purchased the 
land and buildings where Petitioner was living at the time of the 
events from which this case arises.  The purchase by Fountains II 
was several months after the events alleged in the Housing 
Discrimination Complaint.  Fountains II did not wish to become a 
party to this proceeding.  Its sole purpose for attending the 
hearing was to try to establish on the record that Fountains II 
is not the same entity as Respondent in this case and that 
Fountains II bears no responsibility for any conduct of 
Respondent.  Fountains II was represented at the hearing by 
Carlos L. de Zayas, Esquire, of the law firm of Lydecker & 
Wadsworth, L.L.C., 1201 Brickell Avenue, Suite 200, Miami, 
Florida 33131. 
 
2/  The purpose of the hearing in this case can be better 
understood by reviewing the following documents previously issued 
in this case:  The Commission on Human Relations (“FCHR”) order 
of May 18, 2001, titled Order Finding Discriminatory Housing 
Practice and Remanding Matter for Determination of Relief; the 
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DOAH order dated July 19, 2002, titled Order Declining Remand and 
Returning Jurisdiction to the Referring Agency; the FCHR order 
dated July 3, 2003, titled Order Remanding Petition for Relief 
from a Discriminatory Housing Practice for Determination of 
Relief; and the DOAH order dated August 12, 2003, titled Order 
Reopening File Following Remand by Florida Commission on Human 
Relations. 
 
3/  Even at this late date in this proceeding it is unclear 
whether there is only one Respondent or whether there are two.  
This lack of clarity is discussed at length in endnote 4 of the 
DOAH Order Closing File issued on February 25, 2000. 
 
4/  Fountains II was accorded a status analogous to that of a 
“friend of the court.”  Fountains II was referred to during the 
course of the hearing as a “non-party intervenor.”  This unusual 
participation by a non-party was allowed primarily because it 
offered the possibility to discover the identity or whereabouts 
of one or more of the potential Respondents.  The exhibits 
offered by Fountains II are included in the record that is being 
provided to the FCHR with this Recommended Order. 
 
5/  The delay in the filing of the late-filed exhibit was 
occasioned by a medical emergency of Fountains II’s legal 
counsel. 
 
6/  This is the amount of “tangible relief” requested by 
Petitioner in her post-hearing summary of her position.  The lost 
items of personal property are listed in that document.  
Petitioner also presented evidence of the loss of personal 
property at the hearing. 
 
7/  Even at this late date in this proceeding, it is unclear 
whether any Respondent in this case has ever received adequate 
notice of this proceeding.  Concerns as to whether proper notice 
was ever given to any Respondent are addressed at length in the 
last two paragraphs of Endnote 4 of the DOAH Order Closing File 
issued on February 25, 2000. 
 
8/  The underscored cautionary qualification is made because, as 
noted in the DOAH Order Closing File issued on February 25, 2000, 
the Division of Administrative Hearings has never been provided 
with any document that would tend to support a conclusion that 
any Respondent(s) received adequate notice of this proceeding. 
 
 



 9

COPIES FURNISHED: 
 
Jacqueline Walker 
3412 Northwest Second Avenue, No. 8 
Miami, Florida  33127 
 
Carlos L. de Zayas, Esquire 
Lydecker & Wadsworth, L.L.C. 
1201 Brickell Avenue, Suite 200 
Miami, Florida  33131 
 
Alina Portunono, Manager 
9330 Fountainbleau Boulevard 
Miami, Florida  33172 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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