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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LAMAR T. MUNRO, 
 
     Petitioner, 
 
vs. 
 
WINN-DIXIE STORES, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3591 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on December 12, 2003, in Lake City, Florida, before 

the Division of Administrative Hearings, by its duly-assigned 

Administrative Law Judge, Ella Jane P. Davis. 

APPEARANCES 
  

For Petitioner:  Lamar T. Munro, pro se 
     Route 6, Box 365 
     Lake City, Florida  32025 

 
 For Respondent:  Melissa A. Dearing, Esquire 
      Coffman, Coleman, Andrews & Grogan, P.A. 
      Post Office Box 40089 
      Jacksonville, Florida  32203 
 

STATEMENT OF THE ISSUE 

 Whether Respondent employer is guilty of an unlawful 

employment practice, as defined by the Florida Civil Rights Act, 

Chapter 760, Part I, against Petitioner, on the basis of age. 
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PRELIMINARY STATEMENT 

 On October 28, 2002, Petitioner filed with the Florida 

Commission on Human Relations a charge of discrimination against 

Respondent Winn-Dixie Stores, Inc.  Therein, he alleged that he 

had been denied a promotion to a meat market manager position 

because of his age.  The Commission entered a Determination: No 

Cause on August 26, 2003. 

 Petitioner timely filed a Petition for Relief, alleging age 

discrimination, which was referred to the Division of 

Administrative Hearings on or about October 1, 2003. 

 At the December 12, 2003, disputed-fact hearing, Petitioner 

testified on his own behalf and presented the oral testimony of 

Freddie Fleming, Kathy Daniels, William Kuebbeler, Tommy 

Jackson, Greg Kelly and Rob Richardson.  Petitioner had Exhibit 

P-1 admitted into evidence.  Exhibit P-2 was not admitted.  

Respondent presented the oral testimony of Greg Kelly and had 

Exhibits R-1 through R-4 admitted in evidence. 

 A Transcript was filed on January 5, 2004.   

The parties' respective timely-filed Proposed Recommended 

Orders have been considered in preparation of this Recommended 

Order. 
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FINDINGS OF FACT 

 1.  Respondent Winn-Dixie is an "employer" as that term is 

defined in Section 760.02(7), Florida Statutes. 

 2.  On or about February 8, 2003, Freddie Fleming was 

involuntarily terminated from his position as meat market 

manager at Winn-Dixie Store No. 81, "the Lake City store."    

Mr. Fleming was 36 years old at the time of his termination. 

 3.  In or around the week of February 10, 2003, Respondent 

posted a vacancy for the meat market manager position. 

 4.  During that same week, Petitioner applied for the meat 

market manager position by orally advising of his interest in 

the position. 

 5.  Petitioner and four other employees were interviewed by 

Greg Kelly, Respondent's District Meat Supervisor, during the 

week of February 17, 2003.  The same set of interview questions 

were used with each of the applicants. 

 6.  At the time that he applied and was interviewed for the 

meat market manager position, Petitioner was 58 years old, and 

had gray or white hair. 

 7.  One of the other applicants was John Hilton, who had 

dark hair and was 49 years old.  He was 13 years older than the 

previous meat market manager, Freddie Fleming, and nine years 

younger than Petitioner.  Mr. Hilton was ultimately selected for 

the position. 
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 8.  Petitioner has been a meat cutter since 1970.  At the 

time of his application for promotion, he was working in 

Respondent's Lake City store.  Most of his 33-year career has 

been with Respondent in several different stores.  He had been 

working in the Lake City store for eight years at the time of 

his application for promotion.  He had nine years of service as 

an assistant meat market manager with Winn-Dixie.  He may have 

had an additional four years as an assistant meat market manager 

for other stores.  He had worked with five different meat market 

managers, but he only had two months of experience as a meat 

market manager in another of Respondent's stores. 

 9.  Mr. Hilton had been hired by Respondent just within the 

previous year.  He was a meat cutter in the Lake City store at 

the time of his application.  However, Mr. Hilton had a total of 

three and one-half to four years of meat market manager 

experience.  Mr. Hilton was also a 20-year veteran of the United 

States Army, from which he had retired.  The record is silent as 

to whether Mr. Hilton's job in the Army was as a meat cutter, 

but he represented to Respondent's management that he had 30 

year's total meat market experience. 

 10.  On the basis of his respective interviews of all the 

applicants, Mr. Kelly perceived Mr. Hilton as the most qualified 

candidate.  This was because Mr. Kelly concluded that Mr. Hilton 

possessed the necessary people and leadership skills.  Mr. Kelly 
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based his conclusion on, among other things, Mr. Hilton's 

responses to the interview questions as compared to Petitioner's 

responses to the same questions. 

 11.  For example, in Question No. 5, Petitioner and 

Mr. Hilton were each asked this opinion about the ideal amount 

of inventory to keep on hand at the Lake City store.  Petitioner 

guessed or assumed that $20,000 of meat inventory was on hand at 

the time and responded that therefore, $20,000 would be an ideal 

amount of inventory.  Mr. Hilton responded that he would have to 

look at the average weekly sales to determine the ideal amount 

of inventory.  Mr. Kelly regarded Petitioner's response as 

inferior to Mr. Hilton's response because in Mr. Kelly's 

estimation, the Lake City store regularly required approximately 

triple the amount of inventory suggested by Petitioner.  

Therefore, Mr. Kelly considered Mr. Hilton's response as more 

appropriate. 

 12.  Similarly, when asked, in Question No. 10, how 

Petitioner would enforce proper workforce standards, Petitioner 

responded that, based on his observations and first-hand 

experience with the current assistant meat market manager, 

Petitioner would demote him.  Mr. Kelly then asked if Petitioner 

felt the assistant meat market manager would continue to be 

productive, once he was demoted.  When Petitioner answered 

affirmatively, Mr. Kelly believed Petitioner's response to be 
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problematic, because "if you go into a management position, you 

need to be able to work with people in--within that particular 

market and help them achieve their goals. . ."  Mr. Kelly 

disapproved of Petitioner's proposed drastic action of 

terminating the assistant.  He felt that the assistant's 

demotion would hurt his productivity and the morale of other 

workers. 

 13.  In response to Question No. 11, Mr. Hilton was able to 

describe Respondent's Meat Standards Booklet and stated that he 

used it daily.  Petitioner stated, during his interview, that he 

was not sure what the booklet was, and made a statement to the 

effect that, "I don't use [it] daily as I know how things should 

be done."  Mr. Kelly found this response of Petitioner's "a 

little disturbing, considering that a [meat] market manager 

would need to use this standards booklet as an example to 

others, to his associates, and lead by example and enforce this 

every day." 

 14.  In Question No. 20, Petitioner and Mr. Hilton were 

asked to explain what the "Y" on the meat cutting list stood for 

and its importance.  Mr. Hilton responded correctly that "the 

'Y' on the list is for items which we are to have in our meat 

case every day."  Petitioner did not understand what the "Y" 

represented and indicated that he did not use the cutting list 

every day.  Petitioner testified at hearing that he had not been 
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trained on the standard cutting list.  Mr. Kelly regarded 

Petitioner's response in the interview as problematic because 

"Winn-Dixie asks all meat cutters, market managers [to] have 

[this] in place on an everyday basis," and because the list was 

very important to the meat market's operations.  Petitioner's 

unfamiliarity with what the "Y" represented was particularly 

surprising to Mr. Kelly since Mr. Kelly believed he had 

explained the use of the cutting list to Petitioner, Melissa 

Turner, Mr. Hilton, and one other meat department associate. 

 15.  Finally, in Question No. 21, Petitioner and Mr. Hilton 

were specifically asked if they used the cutting list daily.  

Petitioner responded "not every day," while Mr. Hilton indicated 

that he did use the cutting list daily.  Mr. Kelly regarded 

Petitioner's response as inferior to Mr. Hilton's since "[i]f 

[Petitioner] is to take on the market manager position, he has 

to lead by example.  And this is a standard, as I said earlier, 

that Winn-Dixie expects on an everyday basis." 

 16.  Accordingly, based upon Mr. Hilton's greater meat 

market management experience; the answers Petitioner and 

Mr. Hilton gave during their respective interviews; and 

Mr. Kelly's understanding that Petitioner had received the 

endorsement of the former meat market manager, Mr. Fleming, and 

the endorsement of Store Manager Tommy Jackson, Mr. Kelly 

concluded that Mr. Hilton was more qualified for the position of 
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meat market manager than Petitioner.1/  Based upon this 

assessment, Mr. Kelly recommended to District Manager Rob 

Richardson that John Hilton be promoted to the meat market 

manager position in the Lake City store. 

 17.  Respondent has adopted in its Employee Handbook, and 

posts, a clear anti-discrimination policy. 

 18.  At the time Mr. Kelly made his decision to recommend 

that Mr. Richardson promote Mr. Hilton, he did not know 

Petitioner's or Mr. Hilton's age, nor had he formed any opinion 

concerning Petitioner's age as compared to Mr. Hilton's age. 

 19.  After reviewing the results of the interviews of the 

candidates with Mr. Kelly and seeking from both Mr. Kelly and 

Mr. Jackson, work performance information concerning the 

candidates, Mr. Richardson approved Mr. Kelly's recommendation 

of Mr. Hilton for promotion to the meat market manager position. 

 20.  Mr. Richardson did not know Petitioner's or 

Mr. Hilton's age prior to promoting Mr. Hilton.  He assumed they 

were both in their fifties and similar in age. 

21.  Prior to his promotion, Mr. Hilton expressed 

considerable vocal anger to his immediate supervisor, 

Mr. Fleming, because Mr. Hilton's promised raise upon successful 

completion of his probationary period had not appeared in his 

paycheck in a timely manner.  Mr. Hilton may have been vocally 

angry in Mr. Jackson's presence or Mr. Hilton's anger may have 
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just been relayed to Mr. Jackson by Mr. Fleming.  In either 

case, the problem was resolved prior to the application-

interview process. 

22.  Only Petitioner related that after Mr. Hilton's 

promotion, Mr. Hilton had anger management problems, yelled at 

subordinates, and threw objects. 

 23.  Respondent's Employee Handbook provides that the use 

of drugs or alcohol on the job is an offense subject to 

termination of employment.  Since Mr. Hilton's promotion to meat 

market manager, two middle-management supervisors have reported 

to their supervisors that Mr. Hilton "might" have had beer or 

liquor on his breath while at work, but they "could not swear to 

it."  Management looked into these allegations, but the result 

of that investigation is not of record.  In other words, the use 

of alcohol on the job by Mr. Hilton at anytime has not been 

proven.  Moreover, no one connected with the promotional process 

was aware of any such suspicions concerning alcohol use by Mr. 

Hilton prior to his actual promotion. 

CONCLUSIONS OF LAW 

24.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Chapter 760, and Section 120.57(1), Florida 

Statutes. 
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25.  The Florida Civil Rights Act of 1992, as amended, 

Chapter 760, Florida Statutes, proscribes discrimination against 

any individual with respect to terms, conditions, or privileges 

of employment on the basis of, among other attributes, age.   

See Section 760.10(1)(a), Florida Statutes. 

26.  Since the Florida Act was patterned after Title VII of 

the Civil Rights Act of 1964, as amended, 42 U.S.C. Sections 

2000e-2000e-17 (Title VII) and the Age Discrimination in 

Employment Act of 1967, as amended, 29 U.S.C. Sections 621-623 

(ADEA), case law interpreting Title VII and the ADEA is 

applicable to cases arising under the Florida Act.  Florida 

State University v. Sondel, 685 So. 2d 923, 925 (Fla. 1st DCA 

1996). 

27.  Petitioner has the initial burden of establishing a 

prima facie case of discrimination.  Combs v. Plantation 

Patterns, 106 F.3d 1519 (11th Cir. 1997), cert. denied, Combs v. 

Meadowcraft, 522 U.S. 1045 (1998).  Disparate treatment claims 

require proof of discriminatory intent either through direct, 

statistical or circumstantial evidence.  Denny v. City of 

Albany, 247 F.3d 1172 (11th Cir. 2001).  Since Petitioner has 

failed to set forth any direct or statistical evidence, he must 

rely on circumstantial evidence to prove discriminatory intent, 

using the framework established in McDonnell Douglas Corporation 

v. Green, 411 U.S. 792 (1973). 
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28.  To establish a prima facie case of promotion 

discrimination under the McDonnell Douglas framework, Petitioner 

must demonstrate that: 1) he was a member of a protected group; 

(2) he was subject to adverse employment action; (3) a 

substantially younger person filled the position; and (4) he was 

qualified to do the job for which he was rejected.  Bogle v. 

Orange County Board of County Commissioners, 162 F.3d 653 (11th 

Cir. 1998). 

29.  Initially, no evidence in the record suggests that  

Respondent's decision-makers knew or considered Petitioner's 

age, Mr. Hilton's age, or their ages relative to each other.  

See Cordoba v. Dillard's, Inc., 2003 WL 21499011; at 17 Fla. L. 

Weekly Fed D 66 (M.D. Fla. 2003); not reported in F. Supp. 2d, 

(explaining that the "[p]recedent in this circuit and elsewhere 

have established that knowledge of an employee's . . . protected 

status is a precondition for the possibility of [discriminating 

against] that employee because of his or her membership in a 

protected category.") (emphasis in original). 

30.  If they considered age at all, Respondent's decision- 

makers herein surmised that Petitioner and Mr. Hilton were both 

in their fifties and similar in age.  See Brennan v. 

Metropolitan Opera Association, Inc., 192 F.3d 310 (2nd Cir. 

1999) (finding that the plaintiff failed to establish that she 

was discriminated against based on her age because, among other 



 12

things, the decision-maker thought the plaintiff and the 

successful candidate were both in their thirties). 

31.  Furthermore, courts have concluded that where, as 

here, the age difference between the successful candidate and 

the plaintiff/petitioner is less than ten years, that age 

difference is presumptively insubstantial for purposes of 

establishing a prima facie case of age discrimination without 

showing that the employer viewed the rejected employee's age to 

be significant.  See, e.g., Hartley v. Wisconsin Bell, Inc., 124 

F.3d 887, 893 (7th Cir. 1997) (concluding that, unless 

substantial evidence is presented to the contrary, an age 

difference of ten years is presumptively insubstantial); Girten 

v. McRentals, 337 F.3d 979 (8th Cir. 2003) (finding that 

replacement of a 63-year-old by a 54-year-old is probably 

insufficient); Dunaway v. Int'l Bhd. Of Teamsters, 310 F.3d 758 

(D.C. Cir. 2002) (replacement of employee by a candidate that 

was seven years younger, without more, was insufficient to 

establish "substantially younger" element of prima facie case).  

These seem to be the better reasoned decisions.  However, in 

this circuit cf.-Carter v. City of Miami, 870 F.2d 578, 583 

(11th Cir. 1989) (finding that the successful candidate, who was 

three years younger than the 47-year-old plaintiff but still 

over 40 as was plaintiff, was "sufficiently younger" than the 

plaintiff to make a prima facie case). 
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32.  Herein, the presence of the employer's clear anti-

discrimination policy and the hiring of a candidate older than 

the terminated Mr. Fleming weigh heavily in the employer's 

favor, even though Petitioner, the unsuccessful candidate, was 

even older than the successful candidate.  Likewise, the fact 

that Petitioner was not equally qualified with the successful 

candidate for the position sought, means that Petitioner was not 

displaced or passed over in favor of a younger "similarly 

situated" candidate. 

33.  Petitioner has not established a prima facie case of 

age discrimination as a result of being denied the meat market 

manager position. 

34.  Assuming, arguendo, but not ruling, that Petitioner 

has established a prima facie case of discrimination, the burden 

then shifts to Respondent to articulate a legitimate, 

nondiscriminatory reason for the challenged employment action.  

Reeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, (2000); 

Holifield v. Reno, 115 F.3d 1555 (11th Cir. 1997).  The burden 

on the employer in this regard is "exceedingly light."  

Holifield v. Reno, supra. at 1564.  The employer need only offer 

admissible evidence sufficient to raise a genuine issue of fact 

as to whether it had a legitimate reason for taking the 

contested employment action.  Chapman v. A.I. Transport, 229 

F.3d 1012 (11th Cir. 2000). 
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35.  The Respondent herein articulated a legitimate, 

nondiscriminatory explanation for selecting Mr. Hilton for the 

meat market manager position.  He was the most qualified 

candidate for the position.  Mr. Hilton had three and one-half 

to four years' experience as a meat market manager elsewhere, 

versus Petitioner's two months in such a position with 

Respondent.  Mr. Hilton displayed significant leadership and 

people skills as well as greater familiarity with Respondent's 

meat-cutting standardization requirements and inventory needs 

than did Petitioner during their respective interviews.  

Mr. Kelly regarded Hilton as possessing highly desirable skills 

and knowledge for the meat market manager position. 

 36.  Respondent having articulated a legitimate, non-

discriminatory reason for its actions, the inference of 

discrimination disappears and the burden shifts back to 

Petitioner to prove, by the greater weight of the evidence, that 

the employer's proffered reason was merely a pretext for 

intentional discrimination.  Reeves v. Sanderson Plumbing Prod., 

Inc., supra.  Petitioner may satisfy this burden by showing 

directly that a discriminatory reason more likely than not 

motivated the decision, or indirectly, by showing that the 

proffered reason for the employment decision is not worthy of 

belief.  Dept. of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 
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1st DCA 1991).  Herein, Petitioner has not carried that 

extremely heavy burden. 

 37.  "Conclusory allegations of [age] discrimination, 

without more, are not sufficient to raise an inference of 

pretext or intentional discrimination where [the employer] has 

offered extensive evidence of legitimate, non-discriminatory 

reasons for its actions."  Isenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436 (11th Cir. 1996). 

 38.  Petitioner relied on his own testimony that he was 

more qualified than the selected candidate, and that the 

selected candidate had drawbacks (alcohol misuse; anger 

management problems; and violation(s) of the Employee Handbook) 

which were ignored by the hiring team.  Such uncorroborated 

evidence is insufficient, by itself, to establish that the 

promotional process or result was discriminatory.  See Lee v. 

GTE Florida, Inc., 226 F.3d 1249 (11th Cir. Fla. 2000), 

rehearing and suggestion for rehearing en banc denied, 239 F.3d 

371 (11th Cir. 2000), and cert. denied, 532 U.S. 958 (2001).  In 

any event, "[i]n a failure to promote case, a plaintiff cannot 

prove pretext by simply showing that [he] was better qualified 

than the individual who received the position that [he] wanted.  

[D]isparities in qualifications are not enough in and of 

themselves to demonstrate discriminatory intent unless those 
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disparities are so apparent as virtually to jump off the page 

and slap you in the face."  Denny v. City of Albany, supra. 

 39.  Petitioner asserted that Respondent's management knew, 

prior to the promotional interviews, that Mr. Hilton was using 

alcohol on the job as expressly forbidden by the Employee 

Handbook and that the higher managers should have terminated 

Mr Hilton instead of promoting him.  However, all the witnesses 

who were asked about these issues, except Petitioner, testified 

consistently that they were not aware of Mr. Hilton's alleged 

(and unproven) on-the-job drinking until after he had been 

promoted.  The evidence further shows that upper management 

began an investigation upon receiving the allegations.  Alleged 

anger management problems were not corroborated sufficiently 

either.  Moreover, unless these drawbacks were both in existence 

and known to the employer, at the time of promotion, they cannot 

support Petitioner's discrimination theory. 

 40.  Mr. Hilton may have turned out to be a great hire or a 

dreadful one but here the proof is not in the pudding.  That is 

to say, the necessary proof is not in the successful candidate's 

ultimate performance in the promotional position.  Proof of 

discrimination must relate to what the employer knew at the time 

of making its promotional decision and whether that decision 

somehow discriminated against Petitioner on the basis of his 

age. 
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 41.  Petitioner presented no evidence that would establish 

that Respondent's reasons for selecting Mr. Hilton, instead of 

Petitioner, to fill the position of meat market manager in the 

Lake City store were pretextual.  Petitioner has, therefore, 

failed to carry his burden of proving that he was discriminated 

against on the basis of age. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED: that the Florida Commission on Human Relations  

enter a final order finding that Petitioner has not proven age 

discrimination and dismissing the Petition for Relief and Charge 

of Discrimination. 

DONE AND ENTERED this 23rd day of March, 2004, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of March, 2004. 
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ENDNOTES 
 
1/  Mr. Kelly clearly testified that he believed Tommy Jackson had 
recommended Mr. Hilton for the meat market manager promotion.  
Mr. Jackson testified just as clearly that he did not recommend 
Mr. Hilton for the meat market manager promotion; however, he 
noted that previous to the promotional application-interview 
period, Mr. Fleming had come to him, Mr. Jackson, and said that 
if an opportunity arose, Mr. Hilton would be a good candidate 
for meat market manager.   
      
     Mr. Kelly also testified that Mr. Fleming had previously 
mentioned Mr. Hilton for an assistant meat market manager 
position.  Mr. Fleming testified very clearly that he did not 
recommend Mr. Hilton for the position of meat market manager or 
tell management that Mr. Hilton was a qualified candidate for 
his replacement, but he acknowledged that he may have given 
Mr. Kelly a list of Mr. Hilton's qualifications at the time of 
the squabble over Mr. Hilton's post-probation pay adjustment, 
several months before he was terminated.   
 
     Upon all the foregoing evidence, I have accepted as 
credible Mr. Kelly's testimony that he believed Jackson and 
Fleming had endorsed promoting Mr. Hilton. 
 
 
COPIES FURNISHED: 
 
Lamar T. Munro 
Route 6, Box 365 
Lake City, Florida  32025 
 
Melissa A. Dearing, Esquire 
Coffman, Coleman, Andrews & Grogan, P.A. 
Post Office Box 40089 
Jacksonville, Florida  32203 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JULIE A. BEDELL, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CHILDREN AND 
FAMILY SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3290 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal administrative hearing was 

held November 18 through 21, 2003, in Fort Myers, Florida, 

before Fred L. Buckine, the designated Administrative Law Judge 

of the Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Julie A. Bedell, pro se 
                      16961 Carolyn Lane 
                      Fort Myers, Florida  33917 

 
                      Douglas P. Bedell 
                      Qualified Representative 
                      16961 Carolyn Lane 
                      Fort Myers, Florida  33917 
 
                      Mark D. Friedland 
                      Qualified Representative 
                      16961 Carolyn Lane 
                      Fort Myers, Florida  33917 

 
 
 
 
 



 2

For Respondent:  Anthony N. Deluccia, Jr., Esquire 
                 Sharon A. Kaskie, Esquire 

                      Department of Children and 
                        Family Services 
                      5820 Buckingham Road 
                      Fort Myers, Florida  33905 

 
STATEMENT OF THE ISSUE 

The issue is whether Respondent, Department of Children and 

Family Services, violated the Florida Civil Rights Act of 1992, 

as amended, Section 760.10, Florida Statutes (1993), as alleged 

in the Petition for Relief filed by Petitioner, Julie A. Bedell.  

Specifically, Petitioner alleged that after she was hired, 

completed training, and was assigned to a section, her section 

supervisor terminated her probationary employment because of her 

age (49 years), while other younger employees were retained. 

PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) on April 3, 2003, 

charging Respondent with wrongful termination based on her age 

(49 years).  By letter dated August 7, 2003, FCHR informed 

Petitioner of its determination of no cause of discrimination 

and advised Petitioner of the right to request a de novo 

administrative hearing by filing a petition for relief within  

35 days of August 7, 2003.  Petitioner timely filed a Petition 

for Relief that was transmitted to the Division of 

Administrative Hearings on September 12, 2003. 
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On September 24, 2003, and in response to the parties' 

reply to the Initial Order, a Notice of Hearing, scheduling the 

final hearing for November 18 through 21, 2003, in Fort Myers, 

Florida, and an Order of Pre-hearing Instructions were entered. 

On October 6, 2003, Petitioner filed a request to appoint 

Douglas P. Bedell and Mark D. Friedland as her qualified 

representatives, and, by Order of October 9, 2003, Douglas P. 

Bedell and Mark D. Friedland were appointed as Qualified 

Representatives for Petitioner. 

Petitioner's Motion to Approve Video Depositions without 

the Cost of a Court Reporter (no deponents named) was filed on 

October 15, 2003, and, by order of the same date, was granted. 

On October 16, 2003, Petitioner filed a Notice of Taking 

Depositions of D. Gilkerson, J. Mieses, R. Richmond, C. Duberry, 

A. Carey, and J. Regier, Secretary of the Department of Children 

and Family Services, and on October 17, 2003, Petitioner filed 

an Addendum to Notice of Taking Deposition. 

On October 22, 2003, Respondent filed a Motion to Quash 

Subpoena Duces Tecum for Deposition of J. Regier, Secretary of 

the Department of Children and Family Services, and by order 

entered October 24, 2003, Respondent's motion to quash was 

granted.  On October 27, 2003, Petitioner filed her witness list 

for the final hearing. 



 4

On November 13, 2003, the parties filed a Joint Stipulated 

Witness List, and a case status conference was held via 

telephone. 

At the final hearing, Petitioner testified on her own 

behalf and presented the testimony of 27 witnesses:  Clarke 

Kirby, at all times material, instructional specialist trainer 

with the Professional Development Center (PDC) at the University 

of South Florida (USF); Donna M. Hurst, personnel 

technician III, specializing in recruiting for family safety for 

Respondent; Regina Hill-Faison, instructional specialist with 

the PDC at USF; Nancy Jackson, family safety specialist-mentor 

coordinator for field-based performance assessment and relative 

caregiver coordinator for Respondent; Joyce Mieses, family 

services counselor supervisor for Respondent and Petitioner's 

unit supervisor; Robert Richmond, at all times material, family 

services counselor and mentor for Respondent; Mary Jane 

Thompson, human resources personnel services specalist for 

Respondent; Gary Evanoff, a family services counselor for 

Respondent; Arlene Sue Carey, at all times material, USF faculty 

member working with the PDC; Deanna Gilkerson, program 

administrator for Respondent and supervisor of Ms. Mieses; 

Machel Poier, at all times material, personnel services 

specalist; Carolyn Duberry, at all times material, a family 

services counselor for Respondent; Cynthia Smith, family 
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services counselor for Respondent; Dorothy Bellmore, family 

services counselor for Respondent; Rober McHarry, deputy 

district administrator for Respondent, Fort Myers, Florida, 

District 1; Walther R. Cook, director of human resources, 

qaulified as an expert in human resources issues; Richard T. 

Runkle, management review specialist; Coral Conner, district 

manager for administrative services; Francine Parks, senior 

management analyst supervisor for Respondent; Florida McGee, 

Office of the State Attorney, Lee County, Fort Myers, Florida, 

administrative unit supervisor of the misdemeanor division and 

former supervisor of Petitioner; Jack N. Peterson, former 

prosecutor, Office of the State Attorney, Lee County, Fort 

Myers, Florida, for whom Petitioner was the administrative 

assistant; Rita Young, at all times material, district 

operations and program manager; Nancy Starr, licensing 

administrator; Sherre Lacy Hayes, instructional specialist with 

the PDC at USF; James Robertson, family services counselor, at 

all times material, training classmate of Petitioner; Rose 

Large, family service counselor, at all times material, training 

classmate of Petitioner; and Donathan Dean, sole proprietor of 

Suncoast Industries and former employer of Petitioner.  

Respondent presented the testimony of Agency employees called as 

witnesses by Petitioner.  The verbatim testimony was taken of a 

total of 28 witnesses. 
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The parties stipulated to 37 of Respondent's exhibits and 

41 of Petitioner's exhibits, and they were admitted into 

evidence. 

At the conclusion of the final hearing, the parties' ore 

tenus motion for a 30-day extension of time to file proposed 

recommended orders was granted, extending the filing date to 

January 19, 2004, thereby waiving the time requirement for this 

Recommended Order.  See Florida Administrative Code Rule 

28-106.216. 

The January 7, 2004, Motion for Extension of Time to file 

Proposed Recommended Order filed by Petitioner was granted by 

Order dated January 8, 2004, extending the filing date to 

January 30, 2004. 

On January 15, 2004, Petitioner filed a post-hearing letter 

dismissing Mark D. Friedland as her Qualified Representative.  

On January 22, 2004, Mr. Friedland filed a post-hearing letter 

regarding Petitioner's January 15, 2004, letter of dismissal. 

On January 23, 2004, Petitioner filed a motion to strike 

from the record all correspondence from Mr. Friedland subsequent 

to her notice of dismissal, and on January 28, 2004, an Order 

granting Petitioner's motion was entered. 

The parties' Proposed Recommended Orders and Respondent's 

Motion for Summary Final Order were considered in rendering this 

Recommended Order. 



 7

FINDINGS OF FACT 

Based upon observation of the witnesses and their demeanor 

while testifying; documentary materials received in evidence; 

stipulations by the parties; evidentiary rulings made pursuant 

to Section 120.57, Florida Statutes (2003); and the record 

evidence submitted, the following relevant and material finding 

of facts are made: 

1.  Respondent, Department of Children and Family Services 

(Agency), an agency of the State of Florida, at all times 

material to this cause, was an "employer," as that term is 

defined in Section 760.02(7), Florida Statutes (2002).1 

2.  Petitioner, Julie A. Bedell (Ms. Bedell), at all times 

material to this cause, was 49 years old and an "aggrieved 

person," as that term is defined in Section 760.02(10), Florida 

Statutes. 

3.  All Agency personnel matters, at all times material to 

this cause in 2002, were centralized.  Agency personnel was 

authorized, within budgetary constraints, to determine and 

advertise available positions, receive employment applications, 

evaluate and qualify each applicant, identify applicants who met 

minimal qualifications, and to hire qualified applicants to fill 

vacant positions throughout District 1, that included Fort 

Myers, Florida.  
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4.  The minimum qualifications that must be met before one 

becomes qualified for a permanent position as a family service 

counselor (FSC) with the Agency are a bachelor's degree from an 

accredited institution, attainment of a child protection 

certification, and successful completion of a one-year probation 

period.  Child protection certification is earned after 

attending eight weeks of PDC training, passing a written 

assessment test, and successfully completing a field-based (on-

the-job training) assessment evaluation.  New employees must 

successfully complete, from the date of hire, a one-year 

probationary period before attaining permanent employment 

status.  Completion of a field-based performance assessment 

shall occur during the one-year probationary period.  At all 

times material, Ms. Bedell was a probationary employee.  A 

probationary employee is one who does not have the benefit of 

termination only for cause, as does a permanent employee.  By 

Agency rule probationary employees may, at the discretion of the 

Agency, be terminated without cause. 

5.  On January 25, 2002, the Agency hired Ms. Bedell as a 

probationary employee in the position of a FSC.  Ms. Bedell 

attended Human Resources (HR) orientation and there received the 

Agency's Employees' Handbook, containing, among other subjects, 

information regarding hours of work, lunch hour, breaks, and the 
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requirement for approval from one's supervisor before variation 

of one's 8:00 a.m. to 5:00 p.m. work schedules.2 

6.  Thereafter, Joyce Mieses, Ms. Bedell's FSC unit 

supervisor, instructed and informed Ms. Bedell of policies, 

regulations, and operational procedures to which she was subject 

as a member of the FSC unit.  Ms. Bedell was informed by  

Ms. Mieses that operational regulations included, but were not 

limited to:  (1) employee's duty hours were limited to Monday 

through Friday from 8:00 a.m. to 5:00 p.m. with lunch hour from  

12:00 p.m. to 1:00 p.m.; (2) employee's timesheets were to 

reflect 40 hours per week divided into work days of 8:00 a.m. to 

5:00 p.m., Monday through Friday; (3) on those infrequent 

occasions when an employee was required, by demands of a 

particular assignment, to be at work before 8:00 a.m., or to 

leave work before 5:00 p.m. or work later than 5:00 p.m., prior 

approval from a supervisor was required; and (4) a supervisor's 

prior approval was required before an Agency employee could 

"flex" their time.  Flex(ing) time is the term used to identify 

specific periods of approved deviation from the 8:00 a.m. to 

5:00 p.m. work day (late arrivals or early departures) given an 

employee to equal the amount of overtime (early arrivals or late 

departures) previously incurred by that employee.  At all times 

material, Ms. Bedell was aware of and fully understood the 

Agency's policy of prior approval by a supervisor before she 
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would be permitted to work earlier or later than the 8:00 a.m. 

to 5:00 p.m. daily time constraints.3 

7.  On January 28, 2002, Ms. Bedell attended her first PDC 

class training session.  The training sessions concluded on 

March 21, 2002.  The PDC at USF conducted the training classes.  

All new employees are required to attend the PDC training 

classes and are placed in a "Trainee" status as required by 

Florida Administrative Code Rule 60L-33.003(2)(c), which, in 

pertinent part, required time spent in trainee status shall not 

count toward completion of the required one-year probationary 

period. 

8.  Including Ms. Bedell, there were 13 probationary 

trainee employees in the January 28, 2002, training class.  The 

class makeup consisted of seven trainees under the age 40 and 

six trainees over the age 40. 

9.  The PDC training classes began at 9:00 a.m. and ended 

at 4:30 p.m., or earlier when excused by the instructor.  The 

PDC service center was located approximately seven miles from 

the Agency office complex.  One-way travel time between the two 

locations was approximately 15 to 20 minutes.  All probationary 

trainees were instructed that when they are not in a PDC 

training classes, they are required to be in the Agency's 

offices doing field service activities. 
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10.  Nancy Jackson, district mentor coordinator for the 

Agency, assigned Robert Richmond, an experienced FSC employee, 

as Ms. Bedell's mentor.  The duty of the mentor to the trainees 

was to provide "hands-on" assistance in areas where the trainee 

encountered specific problems in acclimating themselves to the 

procedural processes of providing FSC services. 

11.  Ms. Mieses personally instructed Ms. Bedell to report 

to the PDC training classes at 8:00 a.m. daily and, after each 

class, to return to work in the FSC unit until 5:00 p.m.  She 

also instructed Ms. Bedell that her time card must reflect  

8:00 a.m. to 5:00 p.m. as time actually worked each day.   

12.  Ms. Mieses instructed Ms. Bedell that her personal 

approval was required before Ms. Bedell could enter a time 

change, from the 8:00 a.m. to 5:00 p.m. as hours worked each 

day, on her time-card.  Ms. Mieses explained to Ms. Bedell the 

Agency's policy regarding the use of "flex" time as a means to 

compensate employees for those infrequent situations where an 

FSC would be required to report to work before 8:00 a.m. or work 

after 5:00 p.m.  Ms. Bedell knew and fully understood that to 

flex one's 8:00 a.m. to 5:00 p.m., 40-hour-per-week work time 

meant to either come in late or leave early on a specific day. 

13.  Notwithstanding Ms. Mieses instructions and  

Ms. Bedell's understanding of both timecard entries and prior 

approval before deviation from established time constraints, 
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during the period from January 28, 2002, through April 1, 2002, 

the record evidence established that Ms. Bedell, without 

approval by Ms. Mieses, intentionally skipped her scheduled 

lunch hour (12:00 p.m. to 1:00 p.m.) on five occasions,  

January 31, February 5 and 6, March 22, and April 1, 2002. 

14.  Ms. Bedell left work at 4:00 p.m. on five occasions, 

January 31, February 5 and 6, March 22, and April 1, 2002.  Each 

unapproved, early departure from work by Ms. Bedell was a 

separate cause for her termination.  Ms. Bedell intended not to 

request and, in fact, did not request Ms. Mieses' approval 

before she skipped her lunch hours and "flexed" her time by 

departing early from work.  Ms. Bedell deliberately chose to 

ignore the Agency's prior approval policy requirement before 

skipping lunch and flexing her time.  Ms. Bedell repeated her 

established pattern of disregarding prior supervisor approval 

policy through her tenure with the Agency.  Ms. Bedell 

acknowledged her intention to not follow instructions given by 

Ms. Mieses, with which she did not agree.4 

15.  On several occasions, Ms. Mieses counseled with  

Ms. Bedell and warned her about her failure to follow 

instructions regarding prior approval before deviations from 

standard procedures.  Ms. Mieses instructed Ms. Bedell to 

discontinue that practice.  Notwithstanding the conferences and 

warnings, on February 27, 2002, again without prior approval, 
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Ms. Bedell worked 30 minutes of unnecessary overtime as an 

observer with an experienced FSC on a home visit.  "Unnecessary" 

overtime is the term used to identify time spent on FSC tasks 

beyond the time that the supervisor, based upon the task(s) and 

the experiences of others FCSs, had predetermined was sufficient 

time to accomplish a given task(s).  Ms. Bedell ignored her 

supervisor's instruction of a one-hour observation period and 

chose to stay longer on this home visit. 

16.  On March 20, 2002, Ms. Bedell knowingly recorded an 

incorrect time on her timesheet.  She recorded that the PDC 

class ended at 5:00 p.m., when in fact, the PDC class ended at  

3:30 p.m.  When Ms. Mieses asked Ms. Bedell about the "class 

ending time" discrepancy, Ms. Bedell intentionally misled  

Ms. Mieses by insisting that she was "in" class until 5:00 p.m. 

on March 20, 2002.  The PDC class instructor subsequently 

advised Ms. Mieses that she dismissed the class and all students 

departed the PDC facility at 3:30 p.m. on March 20, 2002.   

17.  Ms. Mieses informed Ms. Bedell by e-mail that the PDC 

instructor confirmed that she released the class and all 

trainees were out of the facility classroom at 3:30 p.m. on  

March 20, 2002.  After receiving the e-mail, Ms. Bedell 

retracted her position and corrected her timesheet.   

Ms. Bedell's misrepresentation of the time class ended on  
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March 20, 2002, and her entry thereof on her time card provided 

two separate causes for termination:  (1) intentional 

misrepresentation (lying); and (2) falsification of state 

records.  She was again counseled but not formally disciplined 

for these offenses. 

18.  On March 21, 2002, Ms. Bedell was assigned her first 

case file.  The file contained ten pages of pre-service 

intervention information.  When a case is brought to the 

attention of the FSC unit, an investigation is undertaken, a 

home visit (or court visit if necessary) is arranged, and a 

situation specific case plan is developed by the assigned FSC, 

followed by a staffing comprised of all parties within the chain 

of operations to review, modify, and refine the case plan to 

accommodate the needs of the family. 

19.  On March 22, 2002, Ms. Bedell, without approval, came 

to work before 8:00 a.m. (no specific time in the record) to 

allegedly review the ten pages in her case file.  At 

approximately 3:30 p.m. that afternoon, Ms. Bedell entered  

Ms. Mieses office and announced that she was leaving for the day 

because she came in early to review her case file.  Ms. Mieses' 

attempt to stop Ms. Bedell from leaving work early (flexing her 

time) was ignored by Ms. Bedell as she left the FSC unit in 

direct violation of Ms. Mieses' instruction not to do so. 
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20.  Three days later, March 25, 2002, Ms. Bedell received 

her second case.  This case was also assigned after pre-service 

intervention.  Ms. Bedell discussed her second case with her 

mentor, and he determined that Ms. Bedell should use another 

case plan as a model from which to learn how to develop and 

draft her "first" case plan.  Mr. Richmond informed Ms. Mieses 

of his training decision, and she promptly e-mailed a finished 

case plan to Ms. Bedell to assist her in developing and drafting 

her first case plan.  Gary Evanoff, another experienced FSC unit 

co-worker, in keeping with the FSC unit's team approach, 

demonstrated to Ms. Bedell how to split her computer screen 

displaying the two case plans using the model case plan as a 

guide for drafting the proposed case plan.  These additional 

training instructions and directions from experienced FSC unit 

co-workers were given to assist Ms. Bedell in the preparation of 

her first case plan. 

21.  At all times material, the FSC unit to which  

Ms. Bedell was assigned had an open door policy and employed a 

"team approach" to train their new unit members.  The team 

approach meant that when a new trainee enters the unit, other 

members of the FSC unit, the supervisor, the assigned mentor, 

and the field trainer undertook the joint responsibility of 

sharing in the overall training of their new unit co-worker.   
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22.  The unrefuted evidence of record demonstrated that  

Ms. Mieses arranged for Ms. Bedell to:  (1) shadow other FSC 

counselors, (2) accompany other FSCs on field service 

activities, (3) ride along and observe home visits, (4) attend 

staffing(s), and (5) accompany other FSCs when court appearances 

were required.  No co-worker in Ms. Bedell's FSC unit knew  

Ms. Bedell's age.  Not a single witness called by Ms. Bedell 

observed treatment (favorable or otherwise) given to other unit 

employees that was not likewise given and/or made available to 

Ms. Bedell during her employment tenure with the Agency. 

23.  Ms. Bedell would frequently interrupt Mr. Richmond as 

he worked at his desk.  The frequency of her interruptions, the 

questions she asked, and the help she sought became a burdensome 

interference.  As an experienced mentor of many other new FSC 

employees, Mr. Richmond surmised that Ms. Bedell came to him, in 

effect, for him to do for her tasks pertaining to her case, 

rather than attempting to do those tasks herself.  Mr. Richmond 

opined that Ms. Bedell was not concerned with self-improvement 

through the process of learning from and by her mistakes.   

24.  Mr. Richmond discussed his concern with Ms. Mieses and 

suggested that a more effective use of time for both him and  

Ms. Bedell would be to schedule a time for Ms. Bedell's 

questions.  Ms. Mieses instructed Ms. Bedell to meet with  
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Mr. Richmond and establish a schedule for mentor training 

meetings.  Ms. Bedell did not comply with that request.  Based 

upon the frequency of her visits and the questions she asked,  

Mr. Richmond concluded "compared to other mentorees at the same 

stage of training, she [Ms. Bedell] was not grasping basic terms 

and operational processes that was [sic] covered in her 

classroom training."  He shared his observations, mentor 

relationship concerns, and conclusions with Ms. Mieses.   

25.  Mr. Richmond never observed nor was he ever made aware 

of any discriminatory action taken against Ms. Bedell.  He never 

observed nor was he ever made aware of any treatment different 

from the treatment of other FSC unit employees directed toward 

Ms. Bedell.  He never considered nor was he aware of  

Ms. Bedell's age. 

26.  Sue Carey, PDC field instructor, identified problems 

she observed and became aware of with Ms. Bedell's knowledge and 

work skills.  After two home visits, Ms. Bedell voluntarily 

shared with Ms. Carey her "trouble liking" one family and her 

"trouble trusting" another family.  In response to Ms. Bedell's 

expressed trouble (feelings and attitude) of "liking" and 

"trusting" families comments, Ms. Carey informed Ms. Bedell that 

her negative feelings and attitude (liking and trusting) towards 

families served by the Agency through FSC were of serious and 

professional concern to her and the FSC unit.  Ms. Carey's 
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follow-up field assessment review of April 1, 2002, described 

Ms. Bedell's knowledge of basic terms and operational processes 

contained in the two cases assigned to her as "extremely 

limited." 

27.  Ms. Carey never observed nor was she ever made aware 

of any discriminatory action taken against Ms. Bedell.  She 

never observed nor was she ever made aware of any treatment 

different from the treatment afforded other FSC unit employees 

directed toward Ms. Bedell.  Ms. Carey never considered nor did 

she know Ms. Bedell's age.   

28.  Ms. Bedell voluntarily chose to share and express her 

"feelings" and "attitude" about families she encountered with 

Ms. Carey, but she never shared or expressed her job-related 

"feelings" (of frustrations) and "attitude" resulting from a 

lack of or a denial of training; from derogatory, age-related 

remarks made to her; and discrimination by different treatment 

because of her age with Ms. Carey.   

29.  The unrefuted evidence demonstrated that throughout 

her probationary employment tenure with the Agency, Ms. Bedell 

received the same standard training as other probationary 

trainees, regardless of the age of the trainee.  There is no 

record evidence to substantiate a single instance where another 

probationary-trainee received "training" (assistance and or 
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directions) that had intentionally not been made available or 

intentionally denied to Ms. Bedell. 

30.  Ms. Bedell's allegation of disparaging age-based 

remarks made to her by a Jim Robertson, fellow trainee, during 

their PDC class on February 14, 2002, is not supported by 

evidence of record.  Mr. Robertson denied knowledge of  

Ms. Bedell's age and denied making disparaging, age-based 

remarks to Ms. Bedell at any time during her employment tenure. 

31.  On or about March 28, 2002, Ms. Mieses, through 

discussions and conversations with Mr. Richmond, Ms. Carey, and 

others, concluded that a structured, 8:00 a.m.-to-5:00 p.m., 

office job would probably better suit Ms. Bedell's personality.  

After further consideration of Ms. Bedell's demonstrated lack of 

respect for policies, her difficulty and refusal to following 

instructions, her ineffective utilization of her time, her 

limited grasp of basic FSC terminology, and her lack of 

acclimation to the FSC processes, all of which are common to a 

FSC worker with an assigned case load, Ms. Mieses submitted  

Ms. Bedell's name to the licensing unit supervisor for 

consideration as a candidate for a position in the licensing 

unit.  It is within Ms. Mieses' supervisory authority to 

recommend the transfer placement of her unit personnel to 

positions she believes they may be best suited. 
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32.  The licensing unit office worked from 8:00 a.m. to 

5:00 p.m. daily.  Licensing was primarily an in-house unit with 

little or no out-of-office field activities or family 

interactions.  Ms. Mieses, though not required, informed 

Ms. Bedell that her name was forwarded to the licensing unit 

supervisor who was responsible for making the selection.  She 

explained to Ms. Bedell why she believed the potential transfer 

to the licensing unit would be in her best interest.  At the 

time Ms. Bedell was informed of the potential transfer, she 

expressed no concerns of disparate treatment.  She expressed no 

concerns that the possible transfer was made "because of her 

age." 

33.  The licensing unit supervisor, however, had two 

candidates from which to choose from among the group of 

employees initially hired with Ms. Bedell and determined the 

other candidate, not Ms. Bedell, was the best suited candidate 

for the position. 

34.   The licensing unit supervisor made her choice based 

primarily on two factors; first, the chosen candidate's long and 

stable work history of having taught in public schools for over 

20 years, and second, the chosen candidate's long and varied 

experiences dealing with children and their families.5  The ages 

of the two candidates were not considered by the supervisor of 

licensing in filling the position.  It is significant, however, 
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that the candidate chosen by the licensing supervisor was both 

within the same protected class as Ms. Bedell and older than 

Ms. Bedell.  The person chosen by licensing voluntarily resigned 

from the Agency after working in the unit a short period of 

time. 

35.  Ms. Bedell's allegation and argument that the Agency's 

subsequent acceptance of the licensing unit candidate's 

resignation and not affording her the opportunity or option to 

resign before termination demonstrated discrimination (different 

treatment) is not based on fact.  Voluntary resignation was 

available to Ms. Bedell throughout her tenure with the Agency.  

It was her post-termination attempt to broker a "resignation" 

that aborted her negotiations with HR.  Her proposal consisted 

of tendering her resignation in exchange for the Agency either 

withdrawing from or sealing in her personnel file the 

termination letter.  The post-termination negotiations failed.6 

36.  On April 1, 2002, Ms. Mieses provided Rita Young, 

district operations program manager and her supervisor, a 

documented outline of instances of insubordination, specific 

failures and refusals to follow instructions by Ms. Bedell. 

Based upon her many years as a FSC supervisor, Ms. Mieses' 

concerns resulted from Ms. Bedell's job-related inabilities and 

her repeated refusals to follow instructions and directions 

during her probationary employment period.  Based upon  
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Ms. Bedell's failures and refusals to follow instructions, 

Ms. Mieses concluded that once Ms. Bedell was in the field 

working as a permanent employee, she would continue her pattern 

of failing and refusing to follow instructions and directions.  

Ms. Mieses was convinced that Ms. Bedell's demonstrated 

propensity for disobedience of Agency policy would adversely 

affect the safety of children and families served by the FSC 

unit and the Agency. 

37.  Based on her observations of Ms. Bedell's 

characteristic traits, her experiences with Ms. Bedell's lack of 

respect for supervisory authority, Ms. Bedell's demonstrated 

inability to follow directions, and Ms. Bedell's propensity to 

do things her way, Ms. Mieses recommended Ms. Bedell's 

termination as a probationary employee to her supervisor, Rita 

Young.  Ms. Young possessed authority to disagree and overturn 

Ms. Mieses' recommendation.  Ms. Young did not overturn the 

recommended termination. 

38.  Ms. Young made the final decision to terminate  

Ms. Bedell and, following protocol, directed Deanna Gilkerson to 

forward the termination decision and supporting information to 

HR for review.  Machel Poier, HR employee, relying upon the 

experience and knowledge of staff, agreed with staff's 

recommendation to terminate Ms. Bedell.  Ms. Poier conferred 

with her supervisor, Coral Conner, who also agreed with staff's 
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recommendation to terminate Ms. Bedell.  Thereafter, Ms. Poier 

prepared the probationary termination form and sent it to 

Ms. Gilkerson for her signature, officially terminating 

Ms. Bedell's employment at the close of business on April 2, 

2002.  The documentation process, the review process, and the 

final decision making processes were in full accord with Agency 

protocol, policy, and procedures for termination of a 

probationary employee by the Agency. 

39.  Ms. Bedell did not produce, through the testimonies of 

her witnesses, nor through admitted documentation, evidence that 

her age (even "if" known at the time) was considered by and/or a 

concern of Ms. Mieses, Ms. Young, Ms. Gilkerson, Ms. Poier, or 

Ms. Conner in their concurrence with recommendations to 

terminate her probationary employment with the Agency. 

40.  Ms. Bedell did not produce, through admitted 

documentation or through the testimonies of her witnesses, 

evidence of discrimination by treatment afforded other younger 

(and/or same age) employees that was different from the 

treatment afforded her.  Ms. Bedell did not produce, through 

admitted documentation or through the testimonies of her 

witnesses, that her supervisor, FSC unit co-workers, or any 

other Agency employee denied, prevented, or hindered her access 

to her obtaining probationary employee training that was offered 

during her tenure with the Agency. 
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CONCLUSIONS OF LAW 

41.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding pursuant to Sections 120.569(1) and 120.57(1), 

Florida Statutes (2003), and Section 760.11(7), Florida 

Statutes. 

42.  Here, Petitioner alleges the following specific 

adverse and discriminatory employment actions:  

  I.  I was subjected to a "hostile work 
environment" which gives rise to inference 
of age discrimination in violation of (a) 
Florida Civil Rights Act of 1992, as amended 
(Chapter 760, Florida Statutes); (b) Title 
VII of the Civil Rights Act of 1964, as 
amended; (c) The Age Discrimination in 
Employment Act (ADEA); and (d) The Americans 
with Disabilities Act (ADA). 
 
 II.  I maintain that the stated reasons for 
my discharge are pretext.  My employment was 
terminated for no justifiable reason.  I 
contest all their stated reasons that they 
reduced to writing. 
 
III.  The ultimate facts that I will prove 
at the hearing through anecdotal, 
documentary, and statistical evidence  
is [sic] as follows:  1) that statistically 
there is a disparate number of younger 
workers at the Florida Department of 
Children & Families and that I was treated 
differently than employees under forty. 2) I 
was replaced by someone substantially 
younger than me.  3) I will also prove that 
I was subject to a "hostile work 
environment" in that, I was treated with 
less dignity and fairness than similarly 
situated persons not in the protected class. 
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Entitlement for relief are:  reinstatement, 
back pay, front pay, compensatory and 
punitive damages, attorney fees and all 
other appropriate relief in consideration of 
the term of my unemployment which followed 
my termination. 
 

43.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice for an employer: 

  To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

44.  The FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

45.  The United States Supreme Court established, in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973) and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII, which is persuasive in cases such as that at 

bar, as reiterated and refined in the case of St. Mary's Honor 

Center v. Hicks, 509 U.S. 502 (1993). 
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46.  This analysis illustrates that a petitioner has the 

burden of establishing, by a preponderance of evidence, a prima 

facie case of discrimination.  If that prima facie case is 

established, the defending respondent must articulate a 

legitimate, non-discriminatory reason for the action taken 

against the petitioner.  The burden then shifts back to the 

petitioner to go forward with evidence to demonstrate that the 

offered reason is merely a pretext for unlawful discrimination.  

The Supreme Court stated in Hicks, before finding discrimination 

in that case, that:   

[T]he fact finder must believe the plaintiff's 
explanation of intentional discrimination. 
 

509 U.S. at 519.   

47.  In the Hicks case, the Court stressed that even if the 

fact finder does not believe the proffered reason given by the 

employer, the burden remains with the petitioner to demonstrate 

a discriminatory motive for the adverse employment action taken. 

48.  In order to establish a prima facie case, Petitioner 

must satisfy each prong of a three-prong test establishing that 

before or at the time of termination:  (1) she was a member of a 

protected group; (2) she was qualified for the position in 

question; (3) she was actually subjected to an adverse 

employment decision.  Failure to satisfy one prong of the test 

is fatal to the claim.  See Williams v. Motorola, Inc., 303 F.3d 
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1284, 1293 (11th Cir. 2002); Canino v. U.S., E.E.O.C., 707 F.2d 

468 (11th Cir. 1983); and Smith v. Georgia, 684 F.2d 729 (11th 

Cir. 1982). 

49.  There is no dispute that Petitioner was a member of a 

protected class, so the first prong is met. 

50.  The second step in analyzing whether Petitioner has 

presented a prima facie case is to ascertain whether Petitioner 

was "qualified" for the FSC (career service) position in 

question.  Qualified means before or at the date of termination, 

Petitioner was, in fact, competent, suited, and met all 

requirements for the position of FSC, as set forth below. 

51.  The evidence of record established the relevant 

statutes and rules required.  In addition to possessing a 

college degree, Petitioner was required to have:  (1) attained a 

child protection certification, (2) passed a written assessment 

test, (3) successfully completed a field-based assessment 

evaluation, and (4) successfully completed one year's probation 

before being "qualified" for the FSC career service status 

position.  Petitioner did not meet the above-required criteria 

at any time during her employment tenure with Respondent and had 

not met the criteria on April 2, 2002. 

52.  Assuming arguendo, that Petitioner passed the written 

test and passed the field-based assessment, Petitioner had not, 

before or at the time of her termination, satisfied the one-
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year, time-in-service, probationary requirement to qualify for 

permanent career service status as contained in Florida 

Administrative Code Rule 60L-33.002(2).  Thus, Petitioner cannot 

be deemed "qualified" until (1) completion of probationary 

status and (2) acceptance as a career service employee.  See 

Foster v. Department of Corrections, DOAH Case No. 02-0957 

(August 2, 2002).  Adopted in toto as Agency Final Order on 

December 4, 2002.   

53.  Petitioner's conduct, consisting of continuous 

disrespect of her supervisor's instructions and directions; 

ignoring and failing to request permission before deviating from 

regularly scheduled work hours; flexing her employment time 

without prior approval; and failing to acquire the requisite 

knowledge as did other probationary employees with identical 

class training experiences, justified dismissal.  Under the 

provisions of Florida Administrative Code Rule 60L-33.002(5), a 

probationary status employee can be terminated without cause at 

the discretion of the Agency.  In this case, the material 

evidence of record, established by both Petitioner's and 

Respondent's witnesses, proved the Agency had good cause to 

justify Petitioner's termination, given the above-described 

facts. 

54.  When the Agency terminated Petitioner on April 2, 

2002, she was a probationary employee and was not "qualified" as 
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a full-fledged, career service employee.  Based upon the 

Findings of Fact and for the reasons hereinabove stated, 

Petitioner has not proven a prima facie case, and, therefore, 

her claim must fail for that reason.  This failure rendered moot 

all other issues raised by Petitioner's claim of discrimination 

and Respondent's Motion for Summary Final Order. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law hereinabove, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order DISMISSING Petitioner's, Julie A. Bedell, 

Petition for Relief based on age discrimination against 

Respondent, Department of Children and Family Services. 

DONE AND ENTERED this 26th day of March 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
FRED L. BUCKINE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of March, 2004. 
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ENDNOTES 
 
1/  All citations are to Florida Statutes (2002), unless 
otherwise indicated. 
 
2/  Agency's budget constraints did not permit payment of 
overtime.  The Agency used flextime as its method of equalizing 
approved overtime work.  Implementation of the flextime plan was 
the responsibility of each unit supervisor, who was to monitor 
the time worked and the timesheet of each unit employee to 
ascertain that no unapproved overtime was submitted to payroll. 
 
3/  Ms. Bedell's opinion, intent, and personal views regarding 
instructions given by her supervisor are reflected in Joint 
Exhibit J-1.  This hand written exhibit states:  "1/12 arrived @ 
8:00 left @ 4:30; 1/29 arrived 8:00 left @ 4:30; 2/11/02 arrived 
9:00 left @ 4:30; 2/12/02 arrived @ 9:00 left @ 4:30.  'I 
reviewed over materials to make up time-my decision to do so 
felt uncomfortable putting 8-5 as Ms. Mieses instructed me to 
do.'"  "2/12, 2/13, 2/14, 2/15, 2/18-each day arrived at 9:00 
left @ 4:30."  This is ridiculous because no one else is doing 
this-they just putting 8-5 w/out making up time by reviewing, 
but this is my choice.  I feel that it is wrong for super [sic] 
Mieses to instruct me to put 8-5 when I only work 9-4:30 during 
classroom training--(I guess this is what I get for having 
morals.)" (Emphasis added) 
 
4/  After her termination on April 2, 2002, Ms. Bedell attempted 
to cast her moral "decision to do so" as a legal requirement.  
She then filed a whistle-blower claim alleging her supervisor 
illegally instructed her to include incorrect information  
(8:00 a.m. to 5:00 p.m.) on her timesheets.  Her whistle-blower 
claim was dismissed. 
 
At the final hearing, Ms. Bedell argued that her refusal to 
comply with Ms. Mieses' instructions was the basis for her 
"discriminatory treatment," to which she was subjected because 
she was the only employee who, openly and continuously, opposed 
the Agency's prior approval rule and for entering "actual time" 
away from her job rather than following instructions and Agency 
policy. 
 
5/  Concerning work experience, in the nine-year period from 
1989 to 1998, Ms. Bedell held six different positions and worked 
a total of three years and nine months.  When questioned,  
Ms. Bedell explained that her time was spent pursuing her 
degree.  She worked only when family finances compelled her to 
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work and after the financial burden was lightened, she returned 
to school. 
 
6/  It was only after Ms. Bedell became aware of her inevitable 
termination (on or about approximately February 27 through 
April 1, 2002) that she began a campaign of (a) letter writing, 
(b) making telephone calls, (c) engaging in mediation 
discussions, and (d) attempting to negotiate terms and 
conditions as a prerequisite to tendering her resignation.  
Ms. Bedell offered, in exchange for the Agency's sealing or 
withdrawing from her personnel file her performance evaluation 
and letter of termination, her letter of resignation.  The 
Agency suggested to Ms. Bedell that she should have legal 
counsel accompany her in the mediation-negotiation process 
because of potential legal ramifications of an agreed 
resignation in exchange for sealing personnel file information.  
The Agency made it clear to Ms. Bedell that it would not 
negotiate with her without her legal counsel.  Ms. Bedell did 
not have legal counsel contact the Agency and negotiations 
ended. 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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