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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHARMAINE LEWINSON-EVANS, 
 
     Petitioner, 
 
vs. 
 
GAMBRO HEALTHCARE, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-2848 
 

   
RECOMMENDED ORDER 

 
A formal hearing in the above-styled case was held before 

Daniel M. Kilbride, Administrative Law Judge, Division of 

Administrative Hearings, on October 21, 2003, in Orlando, 

Florida. 

APPEARANCES 

For Petitioner:  Charmaine Lewinson-Evans, pro se 
                      9165 Pristine Circle 
                      Orlando, Florida  32818 

 
For Respondent:  John C. Stivarius, Jr., Esquire 

                      Qualified Representative 
                      Epstein, Becker & Green, P.C. 
                      Resurgens Plaza, Suite 2700 
                      945 East Paces Ferry Road 
                      Atlanta, Georgia  30326-1380 
 

STATEMENT OF THE ISSUE 

Whether Respondent violated Section 760.10(1), Florida 

Statutes, by terminating Petitioner's employment with Respondent 

because of her race (African-American) and/or color (Black). 
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PRELIMINARY STATEMENT 

These proceedings were commenced by Charmaine Lewinson-

Evans, Petitioner, by filing of a Charge of Discrimination, 

against Gambro Healthcare, Inc., Respondent, dated July 8, 2002, 

with the Florida Commission on Human Relations (FCHR).  After 

approximately one year, the FCHR had not completed its 

investigation and, pursuant to Section 760.11(8), Florida 

Statutes, Petitioner requested that this matter be referred to 

the Division of Administrative Hearings (DOAH) for a formal 

hearing.  This matter was referred to the DOAH for a formal 

administrative hearing on July 30, 2003.  Following pre-hearing 

discovery, a formal administrative hearing was held on  

October 21, 2003, before the undersigned Administrative Law 

Judge (ALJ).  At the hearing, Petitioner testified in her own 

behalf, and offered three exhibits into evidence.  Respondent 

presented the testimony of three witnesses and offered 33 

exhibits into evidence.   

A Transcript of the hearing was prepared and filed on 

November 5, 2003.  Following its request for an extension of 

time, Respondent filed its Proposed Recommended Order on 

November 25, 2003.  Petitioner has not filed her proposals as of 

the date of this Recommended Order. 
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FINDINGS OF FACT 

1.  Petitioner, Charmaine Lewinson-Evans, was employed by 

Respondent, Gambro Healthcare, Inc., from November 2001 until 

June 2002, in the position of center director at the Ocoee, 

Florida, facility (Ocoee facility).  The center director was the 

highest administrative job at the Ocoee facility.  Petitioner 

was hired as an exempt employee, earning approximately $51,000 

per year in salary.  Petitioner is an African-American female 

and a member of a protected class. 

2.  Respondent is an employer, as defined by the Florida 

Civil Rights Act (FCRA). 

3.  Petitioner had been hired by Scott Yerger (Yerger), 

regional director for Respondent.  He was Petitioner's immediate 

supervisor to whom she reported daily. 

4.  At the time Yerger hired Petitioner, she had 

represented through the interview, her resume, and application 

for employment that she had an extensive nursing background, had 

functioned as a charge nurse, and had supervised professional 

and non-professional staff, as well as functioned as a team 

leader.  However, at the time of her hire, Petitioner did not 

have the requisite management skills to run the Ocoee facility. 

5.  Michelle Lee (Lee) was also employed by Respondent as a 

center director.  Lee is currently the center director of the 
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Orlando Southwest Clinic.  She is also an African-American 

female and has reported to Yerger for the past several years.   

6.  Center directors had monthly meetings wherein various 

matters were discussed, including monthly reports that were due 

to the regional director.  These meetings were conducted by 

Yerger. 

7.  Petitioner testified that she does not recall ever 

discussing monthly reports in the center director meetings.  Lee 

testified that there were routine reports due each month by the 

center directors and that Yerger always went over the reports at 

each monthly meeting.  Yerger testified that there were monthly 

meetings and that he went over the monthly reports that the 

center directors were to have prepared, both prior to April and 

after April 2002. 

8.  Petitioner's failure to recall ever discussing the 

monthly reports at the center director meetings is not credible.  

Lee's testimony is credible. 

9.  At the time of Petitioner's hire and for a period of 

time up to April 2002, all center directors had monthly reports 

due to Yerger by the 15th of each month.  Yerger made it clear 

to the center directors how important it was to have the monthly 

reports in by the 15th of each month. 
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10.  The monthly reports prepared by the center directors 

for the regional director were vital to the operation of the 

clinic and the company. 

11.  In April 2002, the monthly reports for the center 

directors changed in format, and Yerger sent out a template to 

all center directors for use in preparing the monthly reports.  

In the April 2002 center director monthly meeting, the template 

for the new monthly reports, which had been the subject of the 

e-mail previously sent to all center directors, was discussed. 

12.  Petitioner testified that these monthly reports were 

derived from financial information she did not have and that it 

would take up to two days to prepare the reports.  In fact, the 

monthly reports required of the center directors did not require 

financial information or a review of payroll records in order to 

prepare them.  Any financial information necessary was already 

on the reports and had been placed there by Yerger.  The only 

information required was clinical in nature and staffing 

reports. 

13.  In fact, Petitioner did have access to financial 

information, if necessary, as well as instruction by Respondent 

as to financial information.  Petitioner's role was to make 

certain the reports were due on time. 

14.  Petitioner was also instructed on the items in the 

center director's checklist by use of a preceptor method.  
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Petitioner's primary preceptor was Lee.  Petitioner was 

instructed on patient statistics, patient liability reports, 

staff schedules, and erythropoietin (EPO) survey reports at 

healthcare plan meetings, and she was taught to close payroll 

and report statistics at the quarterly Quality Assurance (QA) 

meeting.  Lee mentored Petitioner on how to do the monthly and 

other reports. 

15.  Petitioner was trained in the same manner as all of 

the other center directors on the new monthly report format and 

how to complete the reports. 

16.  During the time Petitioner was a center director, 

there was a total of seven center directors working under the 

supervision of Yerger.  Petitioner was the only center director 

who turned in her monthly reports late without seeking prior 

approval to be late and without prior notification.  The only 

center director that had difficulty with preparing the monthly 

reports was Petitioner. 

17.  In April 2002, Petitioner received a raise from 

Respondent at the same time that all annual raises were given to 

employees.  Petitioner had been with Respondent for only four 

months.  She had not been employed long enough to warrant a 

formal review; as such, she was provided a standard raise of  

3.5 percent. 
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18.  On April 10, 2002, Yerger received a letter from Rex 

Buchanon, M.D., medical director, indicating serious concerns 

about the direction of the Ocoee facility managed by Petitioner.  

After receipt of the letter, Yerger spoke with Petitioner about 

the contents.  Improvement was immediately required of the Ocoee 

facility and Petitioner.  Yerger offered to oversee the 

responsibilities for corrective actions and staff interviews.  

He directed Petitioner to focus on clinical issues. 

19.  During this conversation on April 10, 2002, Yerger 

provided Petitioner with a series of items to complete and 

perform.  These included cleaning and organizing her office in 

preparation for the visit by the Divisional President Scott 

Bartos; establishing a patient services committee to deal with 

patient complaints; completing the paperwork for Suzanne 

Giordano with Human Resources; locating Susan Bittner's transfer 

paperwork; and having the staff rounding reports pulled and 

ready for a Friday meeting with Elpidio Abreu, M.D.  Dr. Abreu 

was coming to the Ocoee facility to specifically address the 

issues raised in the letter from Dr. Buchanon. 

20.  Yerger asked Petitioner, the night before the 

scheduled meeting with Dr. Abreu, to pull the rounding reports 

and some of the QA information for him and Lee.  Lee was subbing 

for Petitioner, who was not going to be present at the meeting.  

When Yerger, Lee, and Dr. Abreu arrived for the meeting the 
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following day, no reports had been pulled, and Dr. Abreu had to 

wait while Lee and Yerger pulled the reports. 

21.  Following the meeting on April 10, 2002, Petitioner 

did not clean up her office or remove the post-it notes, boxes, 

or clutter as requested.  Petitioner did not set up the patient 

services committee as directed by Yerger.  Five of the seven 

items mandated by Yerger were not completed by Petitioner by 

early May 2002. 

22.  On May 8, 2002, Yerger held a meeting with Petitioner 

and went over matters that needed correcting and improving.  

Yerger considered this a Performance Improvement Plan.  Yerger 

told Petitioner that although she had started out meeting 

expectations, she was falling behind.  Yerger discussed with 

Petitioner her lack of follow through with tasks and initiatives 

that Respondent put out; her failure to complete them; her 

failure to meet the deadlines provided; and her failure to ask 

for any assistance from Yerger or to notify him of any 

difficulties with the reports.  He also advised her that she 

continued to have difficulties in interactions with the staff 

and that she needed to maintain a professional manner with the 

staff at all times.  He also reminded her that her body language 

was such that she would cross her arms and shake her head while 

staff were talking or giving their side of the story and, thus, 

she was not creating an environment for them to discuss issues.  
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He also stated that the corrective actions process was supposed 

to be productive and that she was creating an opposite effect by 

her actions.  Petitioner was given 30 days to make improvements 

in the areas outlined in the May 8, 2002, conversation. 

23.  Contrary to Petitioner's assertions, Yerger did not 

ask Petitioner during the May 8, 2002, Performance Improvement 

Plan discussion to change places with Suzanne Giordano 

(Giordano).  Such would have been highly ineffective and 

counter-productive to flip-flop positions at Ocoee facility like 

what was described by Petitioner in her testimony.  Yerger did 

inquire in the May 8, 2002, meeting whether Petitioner was happy 

in her job as center director and whether she wanted to consider 

a different role in the company, but not in management. 

24.  Following the Performance Improvement Plan meeting of 

May 8, 2002, Petitioner did not show improvement in the areas 

discussed.  After the meeting, Petitioner continued to submit 

late reports, incomplete reports, and wrong reports and did not 

provide notification in advance of the reports being late. 

25.  Petitioner acknowledged that her performance in the 

preparation of reports was not proficient and that she was still 

submitting the reports late, even after the meeting.  After the 

Performance Improvement Plan discussion of May 8, 2002, 

Petitioner's attitude deteriorated.  She became angry and upset 

and focused only on Yerger's not thinking she could perform her 
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job.  Other workers thought she was rude and abrasive.  Yerger 

personally observed her being rude to other people and co-

workers. 

26.  Even when the reports were coming in late or were 

incomplete or wrong, Yerger would call Petitioner about this 

fact.  However, no improvement of Petitioner's performance took 

place. 

27.  Yerger did not have any difficulties with other center 

directors over performance, late reports, incomplete reports, or 

wrong reports.  Several of the remaining seven center directors 

were African-American. 

28.  Yerger received a written and verbal complaint from 

Giordano, charge nurse at the Ocoee facility, regarding 

Petitioner's request for Giordano to back date short-term care 

plans in violation of Respondent's internal policies.  Anyone 

that is required to correct an entry in the short-term care 

plans is required to mark through the entry with a single line 

and note the "error" and put one's initials on the correction 

with a date.  It would be improper and considered a 

falsification of the records to back date a document or care 

plan.  The care plans required a nurse's signature on them 

contemporaneous with the date the action was taken, in order for 

the care plans to be complete. 
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29.  Several of the care plans containing the signature or 

initials of Petitioner were incomplete and had corrections not 

properly noted, in violation of Respondent's policy. 

30.  Petitioner alleged that there had been a 

discriminatory motive in the assignment of Lee as her roommate 

for the center director conferences to be held in Nashville, 

Tennessee, and that Yerger was responsible.  However, the 

evidence established that Yerger had nothing to do with the 

assignment of roommates at the Nashville conference held in June 

2002.  The roommate assignments were not racially motivated but 

were designed to accommodate the buddy system that had existed 

between Lee and Petitioner. 

31.  After Petitioner did not show improvement following 

the 30-day period after May 8, 2002, Yerger, in conjunction with 

Loretta Castillo (Castillo), divisional human resources manager 

for the Southeastern Division, via telephone, discussed with 

Petitioner on June 21, 2002, her lack of improvement.  In this 

conference, Petitioner admitted to Yerger that she had not been 

performing her job as center director up to Respondent's 

standards.  It was determined that Petitioner would be 

terminated from her position as center director.  During this 

meeting, Petitioner never complained or raised that any action 

by Respondent or Yerger was racially motivated. 
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32.  The decision to terminate Petitioner was based on 

Petitioner's failure to show improvement.  The areas of poor 

performance were noted in the memorandum prepared by Yerger 

dated June 21, 2002, and executed by Petitioner on June 25, 

2002.  Petitioner had been informed she needed to have 

demonstrated improvements in her leadership and management 

skills.   

33. The memorandum outlined that Petitioner failed to 

demonstrate improvement and that she continued to struggle in 

providing leadership to employees and patients.  Petitioner had 

recently reacted to an employee-related situation improperly by 

suspending an employee without further investigation or 

counseling with Human Resources or Yerger prior to the 

suspension.  Petitioner's decision was based on her belief that 

the employee had been insubordinate to her, which was not the 

case.   

34. Petitioner had demonstrated poor judgment and failure 

to make sound decisions.  Further, Petitioner had not 

demonstrated improvement in the areas covered by her Performance 

Improvement Plan of May 8, 2002.  She had been unsuccessful in 

bridging the professional relationship with the medical doctors 

and staff.  Yerger continued to hear about Petitioner's lack of 

professionalism.   
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35. Based on Petitioner's inability to manage the Ocoee 

facility and to correct outstanding issues identified on May 8, 

2002, she was terminated on June 25, 2002.  The decision to 

terminate Petitioner was not based on her race or color, or any 

other impermissible factor. 

36.  Petitioner was aware that Respondent had a policy for 

employees who felt that actions of an employee were racially 

motivated and for reporting any such complaint.  During her 

employment with Respondent, Petitioner never availed herself of 

Respondent's policy for complaints regarding discrimination 

against any employee. 

37.  Prior to her termination and the filing of the Equal 

Employment Opportunities Commission (EEOC) and FCHR charge, 

Petitioner never complained to anyone that any action against 

her had been the result of any racial animus by Yerger, nor had 

she expressed any such beliefs to Lee. 

38.  Petitioner had been offered the opportunity of 

continuing to work for Respondent, but in a non-management 

position and not at the Ocoee facility.  Petitioner declined 

such an option. 

39.  Petitioner presented no evidence of any comparators or 

other center directors in regards to their treatment, 

performance, or handling by Respondent or Yerger. 



 14

40.  Petitioner did not present any evidence of racial 

motivation by Respondent during her case in chief; nor did 

Petitioner present any evidence of any comparators who were 

white who were treated any differently as a result of similar 

conduct on the part of Petitioner.  Giordano was not a valid 

comparator of Petitioner since she was a charge nurse, a non-

management hourly employee. 

41.  Petitioner had no knowledge nor did she present any 

evidence of how Yerger treated the other center directors, how 

well they performed their jobs, how well they prepared the 

monthly reports, their leadership and management skills, who 

they may have roomed with during the Nashville conference, or 

that she was treated differently in regards to being able to 

hire employees.  In fact, Petitioner testified that she had been 

authorized to hire employees, contrary to her EEOC charge 

statement. 

CONCLUSIONS OF LAW 

42.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter at this 

proceeding pursuant to Sections 120.57(1) and 120.569 and 

Chapter 760, Florida Statutes (2003). 

43.  The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes, incorporates and 

adopts the legal principles and precedents established in the 



 15

federal anti-discrimination laws specifically set forth under 

Title VII of the Civil Rights Act of 1964, as amended.  

42 U.S.C. § 2000e et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes.  This section prohibits discrimination against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment because of such individual's race or 

color.  § 760.10(1)(a), Fla. Stat. (2003).  The FCHR and the 

Florida courts interpreting the provisions of the Florida Civil 

Rights Act of 1992 (FCRA) have determined that federal 

discrimination law should be used as guidance when construing 

provisions of the Act.  See Brand v. Florida Power Corp., 633 

So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991); Cooper v. Lakeland Regional Medical Center, 16 FALR 567, 

574 (FCHR 1993). 

44.  Petitioner has the ultimate burden to prove 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence which, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-82 (11th Cir. 1989).  

Only blatant remarks, whose intent could be nothing other than 

to discriminate, constitute direct evidence of discrimination.  

Id. at 582; See Earley v. Champion International Corporation, 
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907 F.2d 1077, 1081 (11th Cir. 1990).  There is no record of any 

direct evidence of discrimination on the part of Respondent's 

supervisor.  There is no evidence he made any race or color-

related comments or slurs.  Petitioner has not presented any 

documentary evidence which would constitute direct evidence of 

discrimination. 

45.  Absent any direct evidence of discrimination, the 

Supreme Court established, and later clarified, the burden of 

proof in disparate treatment cases in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973) and Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248 (1981) and again in the case of 

St. Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S.Ct. 2742 

(1993).  The FCHR has adopted this evidentiary model.  

Kilpatrick v. Howard Johnson Co., 7 FALR 5468, 5475 (FCHR 1985).  

McDonnell Douglas places upon Petitioner the initial burden of 

proving a prima facie case of race or color discrimination.  See 

also Davis v. Humana of Florida, Inc., 15 FALR 231 (FCHR 1992); 

Laroche v. Department of Labor and Employment Security, 13 FALR 

4121 (FCHR 1991). 

46.  Judicial authorities have established the burden of 

proof for establishing a prima facie case of discriminatory 

treatment.  Petitioner must show that: 

  a.  The Petitioner is a member of a 
protected group; 
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  b.  The Petitioner is qualified for the 
position; and  
 
  c.  The Petitioner was subject to an 
adverse employment decision (Petitioner was 
terminated); 
 
  d.  The position was filled by a person of 
another race or color or that she was 
treated less favorably than similarly-
situated persons outside the protected 
class: 
  e.  There must be shown by the evidence 
that there is a causal connection between a. 
and c.   

 
Crapp v. City of Miami Beach, 242 F.3d 1017, 1020 (11th Cir. 

2001); Canino v. EEOC, 707 F.2d 468 (11th Cir. 1983); Lee v. 

Russell County Board of Education, 684 F.2d 769 (11th Cir. 

1982), appeal after remand, 744 F.2d 768 (11th Cir. 1984); Smith 

v. Georgia, 684 F.2d 729 (11th Cir. 1982); Samedi v. Miami-Dade 

County, 134 F.Supp. 2d 1320 (S.D. Fla. 2001). 

47.  Proving a prima facie case serves to eliminate the 

most common nondiscriminatory reasons for Petitioner's disparate 

treatment.  See Teamsters v. U.S., 431 U.S. 324, 358, n. 44 

(1977).  It is not, however, the equivalent of a factual finding 

of discrimination.  It is simply proof of actions taken by the 

employer from which discriminatory animus is inferred because 

experience has proved that, in the absence of any other 

explanation, it is more likely than not that those actions were 

bottomed on impermissible considerations.  The presumption is 

that more often than not people do not act in a totally 
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arbitrary manner, without any underlying reason, in a business 

setting.  Furnco Construction Corp. v. Waters, 438 U.S. 567, 577 

(1978). 

48.  Once Petitioner has succeeded in proving all the 

elements necessary to establish a prima facie case, the employer 

must then articulate some legitimate, nondiscriminatory reason 

for the challenged employment decision.  The employer is 

required only to "produce admissible evidence which would allow 

the trier of fact rationally to conclude that the employment 

decision had not been motivated by discriminatory animus."  

Texas Department of Community Affairs v. Burdine, at 257.  The 

employer "need not persuade the court that it was actually 

motivated by the proffered reasons . . . [i]t is sufficient if 

the [employer's] evidence raises a genuine issue of fact as to 

whether it discriminated against the Plaintiff."  Id. at 254.  

This burden is characterized as "exceedingly light."  Perryman 

v. Johnson Products Co., Inc., 698 F.2d 1138, 1142 (11th Cir. 

1983). 

49.  Once the employer articulates a legitimate reason for 

the action taken, the evidentiary burden shifts back to 

Petitioner who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  The employer need not prove that it was actually 

motivated by the articulated nondiscriminatory reasons or that 
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the replacement was more qualified than Petitioner.  Texas 

Department of Community Affairs v. Burdine, at 257-8. 

50.  In Burdine, the Supreme Court emphasized that the 

ultimate burden of persuading the trier of fact that Respondent 

intentionally discriminated against Petitioner remains at all 

times with Petitioner.  Texas Department of Community Affairs v. 

Burdine, at 253.  The Court confirmed this principle again in 

St. Mary's Honor Center vs. Hicks, 509 U.S. 502, 113 S. Ct. 2742 

(1993). 

51.  In the case sub judice, Petitioner has failed to 

produce any direct evidence of race or color discrimination.  

Only the most blatant remarks whose intent could be nothing 

other than to discriminate constitute direct evidence of 

discrimination.  Scott v. Suncoast Beverages, 295 F.3d 1223, 

1227 (11th Cir. 2002); Damon v. Fleming Supermarkets of Florida, 

Inc., 196 F.3d 1354, 1359 (11th Cir. 1999); Pashoian v. GTE 

Directories, 208 F.Supp. 2d 1293 (M.D. Fla. 2002).  

52.  "In determining whether employees are similarly 

situated for purposes of establishing a prima facie case, it is 

necessary to consider whether the employees are involved in or 

accused of the same or similar conduct and are disciplined in 

different ways."  Jones v. Bessemer Carraway Med. Ctr., 137 F.3d 

1306, 1311 (11th Cir. 1998), opinion modified by 151 F.3d 1321 

(11th Cir. 1998).  "The most important factors in the 
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disciplinary context are the nature of the offenses committed 

and the nature of the punishments imposed."  Id. at 1311 

(internal quotations and citations omitted).  Further, "Title 

VII does not take away an employer's right to interpret its 

rules as it chooses, and to make determinations as it sees fit 

under those rules."  Maniccia v. Brown, 171 F.3d 1364, 1369 

(11th Cir. 1999), reh'g denied. (quoting Jones, supra, at 1311); 

Nix v. WLCY Radio/Rahall Comms., 738 F.2d 1181, 1187 (11th Cir. 

1984). 

53.  The Eleventh Circuit requires that, in order to be 

similarly situated, "the quantity and quality of the 

comparator's misconduct be nearly identical to prevent courts 

from second-guessing employers' reasonable decisions and 

confusing apples with oranges."  Maniccia v. Brown, supra at 

1368.  See also Henry v. City of Tallahassee, 216 F. Supp. 2d 

1299 (N.D. Fl. 2002). 

54.  Petitioner cannot demonstrate and support a prima 

facie case of race discrimination under Title VII by simply 

showing that she belongs to a protected class and did not 

violate a work rule.  Here, Petitioner must demonstrate that 

someone outside the protected class committed similar actions or 

demonstrated similar performance issues under the same superior, 

worked in the same category as Petitioner, and was not 

terminated.  In the absence of this showing, Petitioner does not 
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make out one of the essential prongs of a prima facie case under 

Title VII and the FCRA.  Jones v. Bessemer Carraway Medical 

Center, supra.  See Smith v. International Paper Co., 160 

F.Supp.2d 1335, 1339-40 (M.D. Ala 2001). 

55.  In the Eleventh Circuit, if two employees are not 

similarly situated, the different application of work rules does 

not constitute illegal discrimination.  Id. at 1340; Lathem v. 

Department of Children and Youth Services, 172 F.3d 786, 793 

(11th Cir. 1999).  In determining whether employees are 

similarly situated for the purposes of a prima facie case, a 

court must consider "whether the employees are involved in or 

accused of same or similar conduct and are disciplined in 

different ways.  Silvera v. Orange County School Board, 244 F.3d 

1253, 1259 (11th Cir. 2002).  The comparator's conduct must be 

nearly identical to the plaintiff's so that the courts will not 

second-guess employers' reasonable decisions."  Smith, at 1340. 

56.  The purpose of a prima facie case is to show an 

adverse employment decision that resulted from a discriminatory 

motive.  Perryman v. Johnson Products Co., 698 F.2d 1138, 1143 

(11th Cir. 1983); Dudley v. Wal-Mart Stores, Inc., 931 F.Supp 

773 (M.D. Ala 1996).  To establish a prima facie case under the 

FCRA, where a termination is the adverse employment action, 

Petitioner must establish and present evidence that Respondent 

awarded the position vacated by Petitioner to someone outside 
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the protected class.  Petitioner cannot make out a prima facie 

case if she does not establish that the position was in fact 

"awarded to a person of a non-protected class."  Green v. School 

Board of Hillborough County, 25 F.3d 974, 978 (11th Cir. 1994); 

See also Dudley, supra, at 788. 

57.  Petitioner did not establish a prima facie case of 

discrimination in her case in chief.  No showing of any non-

protected class replacement employee was presented, no valid 

comparator was presented and, in fact, Petitioner had no 

knowledge or evidence of how any other center director was 

treated, performed, or disciplined.  The burden was entirely 

upon Petitioner to establish a prima facie case of 

discrimination.  "Whatever the employer's decision making 

process, a disparate treatment claim cannot succeed unless the 

employee's protected trait actually played a role in that 

process and had a determinative influence on the outcome."  

Hazen Paper Co. v. Biggins, 507 U.S. 604, 610, 113 S. Ct. 1701, 

1706 (1993).  This standard required Petitioner to establish 

that "but for" her protected class and the employer's intent to 

discriminate she would not have been fired.  Petitioner has not 

done so.  Therefore, Petitioner has failed to come forward with 

sufficient evidence to meet her initial burden of proof on the 

issue of race or color discrimination. 
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58.  Assuming, arguendo, however, that Petitioner had met 

her initial burden, Respondent must then articulate some 

legitimate, non-discriminatory reason for the adverse action 

that it took.  Respondent need not persuade the trier of fact 

that it was actually motivated by the proffered reasons, but 

must merely set forth, through the introduction of admissible 

evidence, the reason for those actions.  Texas Department of 

Community Affairs v. Burdine, at 254-255; Pashoian, at 1309. 

59.  In the instant case, Respondent offered credible 

testimony that Petitioner was terminated from her position as 

center director because she failed to meet the employer's 

reasonable job performance standards.  Therefore, Respondent has 

satisfied its requirement of articulating legitimate, non-

discriminatory reasons for terminating Petitioner.  See 

Samedi v. Miami-Dade County, supra. 

60.  Thereafter, Petitioner retains the burden of 

persuasion and must prove by a preponderance of the evidence 

that the legitimate reasons offered by Respondent were not its 

true reasons, but rather were a pretext for intentional 

discrimination.  Texas Department of Community Affairs, at 253; 

Samedi, supra at 1346.  Thus, the ultimate burden of persuading 

the trier of fact that Respondent intentionally discriminated 

against Petitioner remains at all times with Petitioner.  450 

U.S. at 253.  Indeed, even when the non-discriminatory reason 
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articulated by a respondent has been demonstrated by the 

petitioner to be false, the petitioner must still prove that the 

adverse action truly was based upon unlawful discrimination.  

St. Mary's Honor Center v. Hicks, supra. 

61.  Petitioner has not satisfied her burden of persuasion.  

By making mere conclusory allegations of discrimination or 

stating her subjective belief that an unlawful discrimination 

has taken place is insufficient to met her burden.  Samedi, 

supra at 1346.  Furthermore, in the absence of evidence of 

intent to discriminate, courts and administrative agencies are 

"not in the business of adjudging whether employment decisions 

are prudent or fair," but rather "whether unlawful 

discriminatory animus motivates a challenged employment 

decision."  Pashoian, supra at 1309. 

62.  Petitioner has failed to show that the decision to 

fire her was based on anything other than legitimate, 

nondiscriminatory reasons. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order which DENIES Petitioner's Charge of 

Discrimination and dismisses her complaint. 
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DONE AND ENTERED this 8th day of December, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of December, 2003. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHARLES WELCH, JR., 
 
     Petitioner, 
 
vs. 
 
PUBLIX SUPERMARKETS, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-3662 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This matter comes on for review of the Motion to Dismiss 

filed by Respondent Publix Super Markets, Inc., on October 16, 

2003.  Respondent asserts that Petitioner's Petition for Relief 

was untimely filed and should be dismissed.  Petitioner filed no 

response to the Motion.   

On November 17, 2003, an Order to Show Cause was issued 

directing that the Petitioner file a response to the Motion and 

explain why the Motion should not be granted.  The Order 

provided that failure to file a response within ten days from 

the date of the Order would be deemed to indicate that 

Petitioner had no objection to entry of a Recommended Order of 

Dismissal for the reasons set forth in Respondent's Motion to 

Dismiss.  Petitioner filed no response to the Order to Show 

Cause. 
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The Florida Commission on Human Relations (FCHR) issued a 

"Notice of Determination: No Cause" on August 18, 2003.  Section 

760.11(7), Florida Statutes (2003), provides that if a 

complainant fails to request a hearing within 35 days of the 

date of the Notice, the complaint will be dismissed.  The 

deadline for Petitioner to file the Petition for Relief in this 

case was September 22, 2003.   

Florida Administrative Code Rule 60Y-4.007(2) provides that 

when a party is required to act within a prescribed period after 

service of a notice delivered by mail, three days are added to a 

prescribed period for computation of deadlines.  Accordingly, in 

this case, the extended deadline for the filing of Petitioner's 

Petition for Relief was September 25, 2003. 

Petitioner filed his Petition for Relief by facsimile 

transmission to the FCHR on September 29, 2003.  As set forth 

herein, Petitioner filed no response to the Motion to Dismiss or 

the Order to Show Cause and has provided no information 

suggesting that the deadline set forth by Section 760.11(7), 

Florida Statutes (2003), should be tolled. 

Based on the foregoing and the Motion to Dismiss, it is 

hereby  

RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing the Petition for Relief filed in 

this case.   



 

 3

DONE AND ENTERED this 9th day of December, 2003, in 

Tallahassee, Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of December, 2003. 
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Michelle Jackson, Acting Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Tammie L. Rattray, Esquire 
Ford & Harrison, LLP 
101 East Kennedy Boulevard, Suite 900 
Tampa, Florida  33602-5133 
 
Charles Welch, Jr. 
718 Byron Court 
Lakeland, Florida  33810 
 
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 



TBD | 200350 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 35 of 73 

 

 

 

 

 

200350 TBD.R 003 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Hillaire v. DOC 

CITATION: 200350 TBD.R 003 

DATE: 12/11/2003 

STATE: FL  

 

CASE NO: 

21-02721 (FCHR) 

03-001741 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 03001741.PDF 

PAGES: 20 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BRUCE ST. HILLAIRE, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CORRECTIONS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1741 

   
RECOMMENDED ORDER 

 
Notice was provided, and a formal hearing was held on 

August 27, 2003, in Daytona Beach, Florida, and conducted by 

Harry L. Hooper, Administrative Law Judge with the Division of 

Administrative Hearings.  

APPEARANCES 
 
 For Petitioner:  Gayle S. Graziano, Esquire  
      244 North Ridgewood Avenue 
      Daytona Beach, Florida  32114 
 
 For Respondent:  Ernest L. Reddick, Esquire 
      Department of Corrections 
      2601 Blair Stone Road 
      Tallahassee, Florida  32399-2500 
 

STATEMENT OF THE ISSUE 
 

Whether Petitioner suffered retaliation and reverse 

discrimination committed by the Department of Corrections in 

violation of Chapter 760, Florida Statutes. 

 



 2

PRELIMINARY STATEMENT 

 In an Amended Charge of Discrimination dated February 22, 

2002, Petitioner, Bruce St. Hillaire (Mr. St. Hillaire), claimed 

he suffered unlawful employment practices in the nature of 

discrimination based on race by the Florida Department of 

Corrections (Department).  On March 11, 2003, the Florida 

Commission on Human Relations (Commission) entered a 

"Determination: No Cause," which found that there was no 

reasonable cause to believe that an unlawful employment practice 

had occurred.   

In a "Notice of Determination:  No Cause," also filed by 

the Commission on March 11, 2003, Mr. St. Hillaire was informed 

that he had 35 days from the date of the Notice to request an 

administrative hearing.  In a Notice of Dismissal entered May 6, 

2003, the Commission noted that Mr. St. Hillaire had not filed a 

request for hearing within the allotted time and that his 

petition must be dismissed.  However, the record revealed that 

the Commission had received a Petition for Relief from  

Mr. St. Hillaire on April 10, 2003, which is less than 35 days 

from March 11, 2003.  This Petition alleged racial 

discrimination and retaliation, and while it did not 

specifically request a hearing, the fact that there is within 

the document a category entitled, "The disputed issues of 
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material fact, if any, are as listed below," indicates that an 

administrative hearing was requested. 

The matter was forwarded to the Division of Administrative 

Hearings on May 15, 2003.  It was set for hearing on August 27, 

2003, in Daytona Beach, Florida, and heard as scheduled.  At the 

conclusion of the hearing the parties agreed that depositions 

and other evidence could be filed at any time before the close 

of business on September 30, 2003.  Pursuant to an order 

subsequent to a motion filed by Petitioner on September 19, 

2003, the time for filing supplemental matters was enlarged 

until November 10, 2003, and proposed recommended orders were 

required by November 21, 2003. 

Petitioner filed the depositions of Harry Ivey, Velma 

Yvette Brown, and Michael L. Chambers; a letter dated  

February 12, 2002; and a sworn statement of Robert Gordon, on 

November 20, 2003, ten days past the deadline for filing 

supplemental matters.  Respondent filed a Motion titled 

Objection to Supplemental Pleadings asking that the supplemental 

matter be ignored as not timely.  Respondent's Motion is granted 

because the matters were filed beyond the final deadline.  

Accordingly, the aforementioned matters will not be considered. 

At the inception of the hearing Respondent moved to dismiss 

the Petition because the last act of discrimination alleged 

occurred more than 365 days before the Amended Charge of 
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Discrimination was filed.  See § 760.11(1), Fla. Stat.  In the 

block of the Amended Charge of Discrimination which Petitioner 

entitled, "Date Most Recent or Continuing Discrimination Took 

Place," Petitioner inserted February 8, 2001.  He signed the 

Amended Charge of Discrimination on February 22, 2002, and it 

was stamped as filed with the Commission on February 28, 2002.   

The Motion was not ruled upon at the time made because it 

was not timely filed; because Petitioner did not have time to 

prepare a response; and because the ruling depended on facts, 

which had not yet been elucidated.  See Fla. Admin. Code R. 28-

106.204. 

Section 760.11(1), Florida Statutes, states that, "Any 

person aggrieved by a violation of 760.01-760.10 may file a 

complaint with the commission within 365 days of the alleged 

violation . . . ."  The Amended Charge of Discrimination that 

was forwarded to the Division of Administrative Hearings 

demonstrates on its face that it was filed too late. 

     It is alleged by Petitioner, however, that he filed his 

first Charge of Discrimination on June 25, 2001, alleging a last 

act of discrimination or retaliation of February 8, 2001.  This 

could be a timely filing.  A June 25, 2001 Charge of 

Discrimination is not part of the record.  Petitioner states he 

was advised by Commission staff to file an amended charge of 

discrimination and it was in response to that advice that 
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resulted in the untimely Amended Charge of Discrimination that 

is in the record.  Because the Charge of Discrimination is 

denominated "amended," credence is given to Petitioner's claim.  

Additionally, a Charge of Discrimination executed June 25, 2001, 

that does not bear the stamp contemplated by Section 760.11, 

Florida Statutes, was included in the material accompanying the 

transmittal to the Division of Administrative Hearings.  

Nevertheless, the Administrative Law Judge is required to make 

findings only from the evidence of record.  Accordingly, the 

Commission should dismiss the Petition as untimely, unless its 

records support the contention that a June 25, 2001, Charge of 

Discrimination was in fact timely filed. 

However, in the interest of judicial economy, Findings of 

Fact and Conclusions of Law are provided should the Commission 

records reveal that the June 25, 2001, Charge of Discrimination 

was timely filed. 

     At the hearing, Petitioner offered two exhibits that were 

admitted.  Another exhibit, a collective bargaining agreement 

between the State of Florida and the Florida Police Benevolent 

Association, was, by agreement of the parties, filed late.  

Petitioner called as witnesses Frances St. Hillaire (formerly 

known as Frances Fredericks and Frances Anderson, and who will 

be referred to as Frances Fredericks in this Recommended Order), 

Arthur P. Fitzpatrick, Edward Charles Seltzer, Michael Gallon, 
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Linda Brooks, Art Fitzpatrick, Fred North, Adrian Stewart, and 

John Seiferth.  Petitioner testified on his own behalf.   

Respondent offered three exhibits that were admitted and 

called as witnesses Robert Gordon and Linda Nolen. 

A transcript was not ordered.  Proposed Recommended Orders 

were timely filed by both parties and were considered in the 

preparation of this Recommended Order. 

Citations to statutes are to Florida Statutes (2000) unless 

otherwise noted. 

FINDINGS OF FACT 
 

1.  Petitioner is a white male who was a probation officer 

at the Department.  He worked in the Fourteenth Judicial Circuit 

for the first ten years of his career and then transferred to 

the Seventh Judicial Circuit, based in Daytona Beach, Florida, 

where he had been employed for about eight and one-half years at 

the time of the hearing. 

2.  The Department, in accordance with Section 20.315, 

Florida Statutes, is the state agency charged with protecting 

the public through the incarceration and supervision of 

offenders and the rehabilitation of offenders through the 

application of work, programs, and services. 

3.  In early July 1999, Petitioner was working in the 

Department's probation office on Palmetto Avenue, in Daytona 

Beach, Florida.  He was living with a woman named Tanya Folsom 
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who worked for the Department in its probation program, but not 

in the same office.  He was also romantically involved with a 

woman named Frances Fredericks, who he later married.  At this 

time, Ms. Fredericks was married to one Mr. Anderson, and was 

known as Frances Anderson. 

4.  This triangular relationship became known in the office 

in which Petitioner worked.  Someone in Petitioner's office, who 

has never been identified, wrote a letter to Ms. Folsom, 

revealing to Ms. Folsom Petitioner's ongoing relationship with 

Ms. Frances Fredericks.  The letter was written on stationery 

that was the Department's property, placed in an envelope that 

was the Department's property, and transmitted to Ms. Folsom via 

the Department's internal mailing system.  Using Department 

resources for personal business, is contrary to Department 

policy. 

5.  When Ms. Folsom received the letter a number of ugly 

consequences ensued.  Ms. Folsom reacted with extreme hostility 

to the information she received, even though Petitioner claimed 

that their relationship had devolved into a mere friendship.  

She evicted Petitioner from the quarters they had been sharing.  

At a subsequent time, one Mr. Anderson, then Ms. Frederick's 

husband, confronted Petitioner in the parking lot adjacent to 

the office in which Petitioner worked, and in the presence of 

Petitioner's office supervisor, Mr. Seltzer, socked Petitioner 
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in the jaw.  The probation officer community, in which  

Ms. Folsom and Petitioner worked, suffered disruption.  Morale 

amongst the workers was impaired. 

6.  Petitioner blamed the occurrence of these unpleasant 

events, not on himself, but on Officer Michael Gallon, a 

probation officer who worked directly in the court system, and 

Ms. Velma Brown, his immediate supervisor.  He attributed blame 

to them because he believed that they had rifled his desk and 

found gifts destined to be given to Frances Fredericks, and 

believed that one or both of them were responsible for the 

letter to Ms. Folsom.  Both Officer Gallon and Ms. Brown are 

black. 

7.  Petitioner filed a complaint with the Department 

demanding an investigation into the use of the Department's 

stationery that was of a value of about a "half cent," according 

to Petitioner.  He also complained that court officers, both 

black and white, were underemployed, and suggested that black 

court officers were afforded advantages not given to white 

officers.  He asked his superiors to investigate the complaint 

regarding both the letter and the court officer matter.  He 

prevailed upon the office manager to take action and when the 

office manager declined to open an investigation, he brought the 

matter to the attention of the circuit administrator, Robert 
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Gordon, and ultimately to the attention of those in the chain-

of-command all the way to the Department's Inspector General.   

8.  Mr. Gordon, in response to the turmoil precipitated by 

the letter, reassigned Petitioner to DeLand, Florida, a distance 

of about 30 miles, for 60 days.  Petitioner, who referred to his 

new post in the pejorative, "Dead Land," believed that officers 

who were moved there, "never came back."  Mr. Gordon told 

Petitioner that he moved him because Petitioner needed a "change 

of venue."  This reassignment occurred the end of July, 1999. 

9.  Article 9, Section 3, of the Agreement between the 

State of Florida and Florida Police Benevolent Association 

(Agreement) states that a transfer should be affected only when 

dictated by the needs of the agency and only after taking into 

consideration the needs of the employee, prior to any transfer.  

Mr. Gordon complied with that requirement, and in any event, did 

not transfer Petitioner.  The Agreement states at Article 9, 

Section 1 (C), that a move is not a "transfer" unless an 

employee is moved, " . . . in excess of fifty (50) miles."   

10.  Petitioner was "reassigned" as that term is defined in 

Article 9, Section 1 (C), of the Agreement.  In any event,  

Mr. Gordon did not move Petitioner because he was white.  He 

moved him to a different post because Petitioner had created 

turmoil in the probation officer community in Daytona Beach.  In 
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any event, as will be discussed below, whether or not Mr. Gordon 

complied with the Agreement is immaterial to this case. 

11.  Notwithstanding Petitioner's beliefs with regard to 

the outcome of his move to DeLand, he was reassigned back to the 

Daytona Beach area at the end of 60 days and resumed his regular 

duties.  This occurred around early October, 1999. 

12.  Petitioner continued to press for an investigation 

into his allegations.  He brought the matter to the attention to 

Harry Ivey, the regional administrator for the Department and 

above Mr. Gordon in the chain-of-command.  He discussed the 

matter with a Mr. Jefferson, Mr. Ivey's deputy and believed 

subsequent to that conversation, that an investigation would 

occur.  In fact, no one in the Department displayed any interest 

in Petitioner's allegations about the de minimis use of the 

Department's time and property in the preparation and transfer 

of the letter, or in his beliefs about the workload problems of 

the court officers, or his claims of favorable treatment in the 

case of Officer Gallon and Ms. Brown. 

13.  In December 2000, Petitioner was assigned to the 

Ormond Beach Office, which was about six miles from the Palmetto 

Avenue Office.  The Ormond Beach Office had lost a supervisor 

position due to reorganization and it was determined that  
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Petitioner possessed the skill and experience to replace that 

senior leadership.  The decision to relocate Petitioner was made 

by Mr. Gordon. 

14.  In February 2001, Petitioner was transferred back to 

his old office.  A few months later he was promoted to 

Correctional Probation Senior Officer and moved to another 

office. 

15.  Between February 2000 and February 2001, the operative 

period, over 30 Correctional Probation Officers, Correctional 

Probation Supervisor Officers, and Correctional Probation 

Supervisors in the Seventh Circuit, were reassigned.  Of these, 

six were black, four were Hispanic, and 20 were white. 

16.  Although the four reassignments experienced by 

Petitioner may have inconvenienced him, Petitioner presented no 

evidence of any damages.  The facts reveal that Petitioner's 

misfortunes were precipitated by his unwise amorous activities 

within his workplace.  They were not the result of any effort by 

the Department to retaliate against him or to discriminate 

against him because he was white. 

CONCLUSIONS OF LAW 

     17.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Section 120.57(1), and Sections 

760.11(4)(b),(6), and (8). 
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18.  Under the provisions of Section 760.10, it is an 

unlawful employment practice for an employer: 

(1)(a) . . . to discharge or to fail or 
refuse to hire an individual, or otherwise 
to discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

* * *  
 

(7) . . . to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice 
under this section, or because that person 
has made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing under 
this section. 

 
19.  This language was patterned after Title VII of the 

Civil Rights Act of 1964.  Therefore, case law construing Title 

VII is persuasive when construing Section 760.10.  See Gray v. 

Russell Corp., 681 So. 2d 310 (Fla. 1st DCA 1996); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991). 

20.  As noted above, Section 760.11(1), states that, "Any 

person aggrieved by a violation of 760.01-760.10 may file a 

complaint with the commission within 365 days of the alleged 

violation . . . ."  If Petitioner is found by the Commission to 

have filed a Charge of Discrimination immediately subsequent to 

Petitioner having completed it, the reassignment to DeLand in 
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July 1999, and the return to Daytona Beach, were not brought to 

the attention of the Commission in a timely manner and should 

not be considered by the Commission.  If the reassignment from 

Daytona Beach to Ormond Beach and then back to Daytona Beach are 

found to be as a result of racial discrimination or retaliation, 

and if the Commission finds that a Charge of Discrimination was 

filed immediately subsequent to June 25, 2001, then this 

allegation is not barred by Section 760.11(1). 

Discrimination 
 

21.  The United States Supreme Court set forth the 

procedure essential for establishing claims of discrimination in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 93 S. Ct. 1817, 

36 L. Ed 2d 668 (1973), which was then revisited in detail in 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 

101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981).  Pursuant to the 

Burdine formula, the employee has the initial burden of 

establishing a prima facie case of intentional discrimination, 

which, once established, raises a presumption that the employer 

discriminated against the employee.  The pre-eminent case in 

Florida remains Department of Corrections v. Chandler, 582 So. 

2d 1183 (Fla. 1st DCA 1991).   

22.  A plaintiff establishes a prima facie case of 

discrimination under Title VII by showing: (1) he belongs to a 

minority; (2) he was subjected to an adverse job action; (3) his 
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employer treated similarly situated employees outside his 

classification more favorably; and (4) he was qualified to do 

the job.  Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination.  Holifield v. Reno, 115 

F.3d 1555 (11th Cir. 1997). 

23.  Petitioner's race is white.  Whites are not a minority 

or generally in a protected minority class.  However, whites can 

be a protected group under Title VII of the Federal Civil Rights 

Act, and Chapter 760.  In order to prove discrimination as a 

white person, Petitioner must prove a prima facie case of 

intentional disparate treatment when background circumstances 

support the suspicion that the defendant is that unusual 

employer who discriminates against the majority.  See Parker v. 

Baltimore & Ohio R.R. Co., 652 F.2d. 1012 (D.C. Cir. 1981). In 

accord Notari v. Denver Water Dept., 971 F.2d 585 (10th Cir. 

1992).  Generally, with regard to "reverse discrimination," see 

Ehlmann v. Florida A & M University, Case No. 96-2855 (DOAH June 

26, 1997). 

24.  In order for Petitioner to prevail in his charge of 

discrimination, he must demonstrate that he was victimized by 

that unusual employer that discriminates against whites.  

Petitioner's chain-of-command started with his immediate 

superior, Ms. Brown, a black woman.  However, Mr. Seltzer, his 
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office supervisor, and Mr. Gordon, the circuit administrator 

were of the white race.  There is no evidence that either  

Mr. Seltzer or Mr. Gordon, or for that matter, Ms. Brown, were 

prejudiced against white people. 

25.  Reverse discrimination in the type of setting in which 

Petitioner worked, could arise should there be a strong policy 

in favor of affirmative action resulting in discrimination 

against nonwhites, as was discussed in Parker, above.  However, 

evidence that over-active affirmative action was in play was 

completely absent in this case. 

26.  It is found as a fact that no one was prejudiced 

against Petitioner because he was white.  Any actions considered 

adverse by Petitioner occurred because of his decision to be 

romantically involved with two different women in the same 

close-knit work community.   

27.  As was said in Nix v. WLCY Radio/Rahall 

Communications, 738 F.2d 1181, 1187 (11th Cir. 1984), in the 

context of employment decisions to discharge, "The employer may 

fire an employee for a good reason, a bad reason, a reason based 

on erroneous facts, or for no reason at all, as long as its 

action is not for a discriminatory reason."  If an employer can 

fire an employee for any nondiscriminatory reason, it follows 

that it is permissible to reassign an employee to DeLand, if the 
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action is deemed necessary due to turmoil in the workplace 

caused by the employee's poor judgment. 

28.  With regard to the second prong of the prima facie 

case, it is found that a reassignment to a workplace a short 

distance from his current workplace is not an adverse action.  

It may have been inconvenient for Petitioner to drive from 

Daytona Beach to DeLand each workday for a period of 60 days but 

it was the type of routine inconvenience all workers experience 

sooner or later.  It appears that his reassignment to DeLand, 

and to Ormond Beach, was predicated on the needs of the 

Department, and his assignment back to Daytona Beach, was at 

least in some respects connected to the Department's plan to 

promote Petitioner, a plan which resulted in Petitioner's 

promotion soon after the moves. 

29.  As to the third prong, there is no evidence that 

Petitioner was treated differently from other employees.  As 

noted above, personnel in Petitioner's circuit were routinely 

reassigned. 

30.  Petitioner was qualified to do his job. 

31.  Accordingly it is found as a fact that Petitioner did 

not prove a prima facie case. 

32.  If one assumes arguendo that Petitioner did make out a 

prima facie case, there were legitimate, nondiscriminatory 

reasons for reassigning Petitioner.  As a result of his 
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injudicious decision to maintain a relationship with two 

different women in the same work community, including one who 

was married, he experienced the natural and probable 

consequences of his actions.  The consequences included turmoil 

in his office, an attack by an unhappy husband in a parking lot 

adjacent to his workplace, and reassignments. 

33.  Petitioner has made no showing that any of the reasons 

given by the Department for its employment actions, were 

pretextual.  Accordingly, it is found as a fact that the 

Department did not discriminate against Petitioner. 

Retaliation 

34.  To prove a prima facie case of retaliation, Petitioner 

must show the following:  (a) he engaged in statutorily 

protected expression; (b) he suffered an adverse employment 

action; and (c) the adverse employment action was causally 

related to the protected activity.  See Harper v. Blockbuster 

Entertainment Corp., 139 F.3d 1385, 1388 (11th Cir. 1998).   

35.  Petitioner's complaint was twofold.  He complained 

about the misuse of state property in the transmission of 

information about his personal life to Tanya Folsom and he 

complained that certain probation employees who worked in 

certain courts were under-employed.  These were statutorily 

protected communications. 
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36.  With regard to the second prong, for the reason 

discussed above, proof is absent that he suffered an adverse 

employment action.   

37.  With regard to the third prong, if one assumes 

arguendo that an adverse employment action was taken against him 

by the Department, the causation was the result of Petitioner's 

actions, not because the Department was retaliating against him.  

Summary 

38.  All of the allegations forwarded in the Amended Charge 

of Discrimination, standing alone, are barred by the passage of 

time and should not be considered by the Commission.  If the 

Commission considers the Charge of Discrimination signed  

June 25, 2001, the Commission should consider only the 

employment actions in December 2000, and February 2001, 

involving the reassignment to Ormond Beach and back to Daytona 

Beach.  In the latter instance, if the Commission decides to 

consider the entire matter as a continuing course of action, it 

is found that neither reverse discrimination nor retaliation 

occurred. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  
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RECOMMENDED that  

1.  Petitioner's Amended Charge of Discrimination be 

dismissed because it was not timely filed. 

2.  Dismissal on its merits if the June 25, 2001, Charge of 

Discrimination is determined to have been timely filed.  

DONE AND ENTERED this 11th day of December, 2003, in 

Tallahassee, Leon County, Florida. 

 

S 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the  
Division of Administrative Hearings 
this 11th day of December, 2003. 
 

 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Gayle S. Graziano, Esquire 
244 North Ridgewood Avenue 
Daytona Beach, Florida  32114 
 
Ernest L. Reddick, Esquire 
Department of Corrections 
2601 Blair Stone Road 
Tallahassee, Florida  32399-2500 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 



TBD | 200350 TBD.R (Unofficial Reporter) | 3/11/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 56 of 73 

 

 

 

 

 

200350 TBD.R 004 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Wynn v. DEP 

CITATION: 200350 TBD.R 004 

DATE: 12/11/2003 

STATE: FL  

 

CASE NO: 

22-00367 (FCHR) 

03-002737 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 03002737.PDF 

PAGES: 15 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
LYNDA D. WYNN, 
            
     Petitioner, 
            
vs.         
            
DEPARTMENT OF ENVIRONMENTAL 
PROTECTION, 
            
 Respondent. 
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)
)
)
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)
)
)
 

 
 
 
 
Case No. 03-2737 

   
RECOMMENDED ORDER 

 
A hearing was held pursuant to notice in the above-styled 

case on October 1, 2003, by Stephen F. Dean, assigned 

Administrative Law Judge of the Division of Administrative 

Hearings in Tallahassee, Florida. 

APPEARANCES 
 
     For Petitioner:  Lynda D. Wynn, pro se 
          Post Office Box 3452 
          Tallahassee, Florida  32315 
 
     For Respondent:  Marshall G. Wiseheart, Esquire 
          Department of Environmental Protection 
          Office of General Counsel 
               The Douglas Building, Mail Station 35 
          3900 Commonwealth Boulevard 
          Tallahassee, Florida  32399-3000 
 

STATEMENT OF THE ISSUE 
  
 Whether the Respondent committed unlawful employment 

practices contrary to Section 760.10, Florida Statutes, in 

dismissing the Petitioner. 
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PRELIMINARY STATEMENT 

 On or about November 8, 2001, the Petitioner filed a claim 

of discrimination with the Florida Commission on Human 

Relations.  This claim was investigated in due course and a 

determination of cause was made by the Commission.  Thereafter, 

the Commission forwarded the case together with the Petitioner's 

Petitioner for Relief to the Division of Administrative Hearings 

on or about July 28, 2003.  On August 8, 2003, the matter was 

noticed for hearing on October 1, 2003, and heard as noticed. 

 At the final hearing, the Petitioner testified in her own 

behalf, and introduced into evidence Petitioner's Exhibits 1 

through 5.  The Respondent presented the testimony of Dianne 

Redd and Mary Spivey, and introduced the Respondent's Exhibits 1 

and 2.   

 Both sides filed post-hearing briefs which were received on 

October 13 and 14, 2003, which coincided with the last illness 

of my father, who died October 21, 2003.  This occasioned a 

delay in the consideration of the parties' briefs and the 

preparation of this order.    

FINDINGS OF FACT 
 
     1.  The Petitioner, Lynda D. Wynn, is an African-American 

female who was hired by the Office of Greenways and Trails 

(OGT), a division of the Department of Environmental Protection 
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(DEP), on September 21, 2001, as an Other Personnel Services 

(OPS) employee.  She was paid $14.00 per hour. 

 2.  OPS employees do not enjoy career service protection, 

and may be discharged without cause except that they cannot be 

discharged for a reason contrary to law. 

 3.  The Petitioner had been employed by the DEP in another 

capacity in another division of the agency prior to her 

employment with OGT's public information office.  She was 

discharged from the first position and re-employed in the Public 

Information Office (PIO) when Dianne Redd, the head of the PIO 

was out on leave.  Redd had no input into the hiring of the 

Petitioner, and returned to find Wynn on her staff.   

 4.  The Petitioner was employed as a Public Information 

Specialist.  No evidence was received regarding the 

qualifications for this position.  The Petitioner's previous 

position was as a planner and her education and experience is 

principally in this area.   

 5.  Upon reporting for work, the Petitioner was assigned 

with other employees of OGT to clean up an area in the rear of 

the agency's headquarters' building to create a walking trail.  

This was outside, physical labor clearing brush, spreading wood 

chips, and preparing the trail.  Many of the people in the 

office avoiding working on this project, but the Petitioner 
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worked on the project frequently in order to meet the dedication 

deadline.  This was her welcome to OGT's PIO.   

 6.  In addition to working on the project, she was tasked 

to solicit donations for a luncheon to accompany the opening to 

coincide with Green Way's Month in October. 

 7.  Leading up the various activities for Greenway's Month, 

there were staff meetings.  At one of these staff meetings, the 

head of the public information office, Dianne Redd, asked the 

Petitioner to pick a historic character, research the person's 

life, and role play that person in preparation for opening of 

the Palatka Visitor's Center to "see how you'll fit in."  

 8.  The Petitioner choose Mary McLeod Bethune as her 

character.  Bethune was famous African-American educator who was 

the first African-American woman to hold high office in the 

Federal government.  She is famous in Florida as the founder of 

Bethune-Cookman College. 

 9.  The Petitioner, along with others in the office, 

prepared displays and characters in keeping with historic 

characters like folk-healers or herbalists and historic 

personalities like Bethune.  The Petitioner and others created 

displays and exhibits and developed costumes appropriate to 

their characters for their participation in the opening of the 

OGT office in Palatka.  A master plan for the location of 
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various exhibits was prepared by Shelton Ansley, who did not go 

to Palatka.    

 10.  Ms. Redd, the Petitioner, and many of the others in 

the office made the trip to Palatka to participate in the 

opening of the visitor's center.  The group broke in two, and 

the Petitioner, Mary Spivey, and Susan Walker stayed at the 

visitor's center and Redd and some other employees went out to 

find some additional props for the opening which featured women 

in Florida history. 

 11.  The master plan prepared by Ansley was not provided to 

the Petitioner and the others setting up the exhibits.  They did 

not receive specific guidance from Redd on how to set up their 

displays, and they set them up inside the visitor's center.  By 

the time Redd returned, their displays were nearly completely 

set up.  Redd had determined previously, but had not 

communicated to the Petitioner and Spivey that the space inside 

the center was being reserved for local exhibitors.   

 12.  There is conflicting testimony about Redd's reaction; 

however, she had her employees strike their displays and prepare 

to move them outside.  Regardless of whether she was angry with 

the Petitioner and Spivey, Redd was not happy.  

 13.  Spivey, who portrayed an herbalist, pointed out that 

her exhibit contained leaves and light materials that were 
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subject to being blown away outside.  Redd retained Spivey's 

exhibit inside.   

 14.  The Petitioner was asked to move her exhibit to an 

area adjacent to a rustic, board and batten structure housing a 

large pump.  This structure was the approximate size of a 

sharecropper's cabin.  The Petitioner pointed out to Redd that 

putting the Bethune exhibit next to such a structure would send 

the wrong message about Bethune who was the antithesis of a 

sharecropper.  The Petitioner told Redd that she rather not to 

display the exhibit than display it next to the "outhouse."1/ 

 15.  Redd permitted the display to be left in the van and 

not displayed; however, the local exhibitors did not materialize 

and the display was set up later inside the visitor's center.  

It is unclear who decided to display the exhibit and who set it 

up; however, it was setup inside the visitor's center. 

 16.  Sherry Graves portrayed Marjorie Kinnan Rawlings, and 

prepared her costume; however, she did not complete her display.  

Julie Roberts elected to portray a farmer's daughter, and 

developed a costume which she wore to the event.  No 

disciplinary action was taken regarding Graves' failure to 

complete her project.  Some items were collected on the porch to 

provide the rustic farm atmosphere, but it was not developed 

whether Robert's was expected to do more and failed to. 
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 17.  The opening concluded on Saturday evening, and 

everyone loaded the vehicles to return to Tallahassee.  As 

everyone was leaving, Redd thanked them for their efforts and 

told them that they could take a half-day off on Monday, but to 

call in and advise the office whether they would be taking the 

morning or afternoon.  It is unclear whether this instruction 

was delivered directly to the Petitioner by Redd, or through one 

of the other employees.  

 18.  The Petitioner called in on the following Monday.  

There is a conflict about the message that was left by the 

Petitioner on Redd's answering machine.  It was erased.  The 

Petitioner stated that she said that she said she would not be 

in and if the office needed her, they could reach her at her 

home.  Redd stated the Petitioner called her and left a message 

that she would not be in that Monday morning, but would call 

back.  The Petitioner did not attend work on Monday.    

 19.  OPS employees have regularly assigned hours of work, 

and do not earn leave.  However, they do earn overtime, and the 

time worked on Saturday constituted overtime.  Agencies develop 

internal policies for the payment of overtime, but generally 

employees must make prior arrangements to take time off from 

work.    

 20.  Redd testified regarding the Petitioner's termination.  

Redd terminated the Petitioner because she took all of Monday 
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off when Redd only authorized employees to take off half-a-day.  

Redd had had previous problems with the Petitioner and her 

attendance.  The Petitioner claimed, among other things, that 

others in the office messed around with her "in and out" sign.    

 21.  An Employment Termination Critique was completed by 

Redd on the Petitioner.  This form reflects that the Petitioner 

failed to accomplish assignments, that her work product was 

below expectations, that her work was not accurate, and that she 

failed to report for work regularly and punctually.  The 

Petitioner did not agree with the assessment as reflected in her 

comments on the form. 

 22.  Redd pointed to the Petitioner's failure to type 

labels, tables, and invitations as examples of tasks that took 

too long to complete.  Redd also stated that there were problems 

with the Petitioner failing to sign out three or four times.  

Redd indicated that Petitioner's display on Bethune was not very 

good.  There was no specifics of the Petitioner's failure to be 

accurate, and no documentation of counseling on these failings.  

 23.  The Petitioner was employed by the PIO for between 

five and six weeks.  During the first couple of weeks, as stated 

above, the Petitioner was engaged in building the office trail. 

 24.  The Petitioner was the only African-American employee 

of the six persons employed in the PIO. 
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 25.  There are only three other African-American employees 

employed state-wide by the office of OGT.  There are thirty-five 

employees in the Tallahassee office of OGT.  

 26.  African-Americans are not proportionally represented 

in the OGT.                             

CONCLUSIONS OF LAW 
 
 27.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

cause pursuant to Chapter 760, Part I, and Section 120.57(1), 

Florida Statutes (2002). 

 28.  The employee has the burden to establish a prima facie 

case of intentional discrimination by a preponderance of the 

evidence.  If the employee makes this showing, a presumption is 

raised that the employer discriminated against the employee, and 

the burden shifts to the employer to present sufficient evidence 

to raise a genuine issue of fact as to whether the employer 

discriminated against the employee.  See McDonnell Douglas 

Corporation v. Green, 411 U.S. 792 (1973).   

 29.  The employer may show a legitimate, non-discriminatory 

reason for the adverse employment decision; a reason which is 

clear, reasonably specific, and worthy of credence.  Because the 

employer has the burden of production and not of persuasion, it 

is not required to persuade the fact finder that its decision 

was actually motivated by the reason given.  If the employer 
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shows a legitimate reason for the action worthy of credence, 

then the employee must persuade the fact finder that the 

proffered reason for the employment decision is a pretext for 

intentional discrimination.  The employee may satisfy this 

burden by showing directly that a discriminatory reason more 

likely than not motivated the decision, or indirectly by showing 

that the proffered reason is not worthy of belief.  See 

Department of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st  

DCA 1991).    

 30.  The Petitioner raises in her post-hearing brief a 

claim pursuant to Section 760.10(7), Florida Statutes, based 

upon alleged discrimination because the claimant has opposed a 

practice which is an unlawful employment practice, or because 

the person has made a charge, testified, assisted, or 

participated in any manner in an investigation, proceeding, or 

hearing under this section.   

 31.  This claim is related to the Petitioner being asked to 

move her exhibit outside to a rustic looking building which the 

Petitioner considered inappropriate for the purposes of the 

display, and the Petitioner being treated differently than her 

colleagues.  The Petitioner claims a causal relationship between 

this controversy and her discharge.   

 32.  Assuming for a moment a controversy regarding the 

placement of the exhibit, there is no factual basis to place the 
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Petitioner's opposition to Redd's decision within "a practice 

which is an unlawful employment practice."  Redd had a non-

discriminatory reason for her decision to place the exhibits 

outside; and, while there may have been a disagreement about 

where the display should have been placed, it was resolved 

before the opening by moving the Bethune display back indoors.  

Lastly, there is no evidence that this incident was a basis for 

the termination decision.   

 33.  Section 760.10(1)(a), Florida Statutes, provides that 

it is an unlawful employment practice for an employer to 

discharge an employee because of race. 

 34.  The Petitioner must show that she is a member of a 

protected class; she was qualified for the position; suffered an 

adverse employment action; she was treated less favorably than 

similarly situated employees outside her protected class; and 

there is a causal connection between the adverse treatment and 

her being a member of a protected class.   

 35.  The Petitioner proved two elements of the four part 

test.  The Petitioner showed that she is an African-American, a 

protected class, and that she was discharged.  The Petitioner 

did not show she was qualified for the position she held,2/ and 

she did not show that she was treated differently from others 

who similarly situated in a non-protected class (Disparate 

Treatment).  
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 36.  Regarding qualifications for her position, the 

Petitioner did not present evidence about the job criteria for 

her position.  However, the issue is the Petitioner's discharge, 

and none of the reasons given for the Petitioner's discharge 

related to her lack of qualifications.  The reasons for the 

Petitioner's discharge relate to how she performed her duties in 

terms of timeliness, and her accountability for her time, i.e., 

properly signing in and out and requesting absences from work.  

The Petitioner's failure to establish her qualifications for her 

position is not a bar to her claim under the factual predicate 

for this case. 

DISPARATE TREATMENT 
 
     37.  The Department presented testimony that it discharged 

the Petitioner because she took additional, unauthorized time 

off on Monday following working overtime Saturday.  The 

Department introduced a termination critique which mentions 

other issues, to include late and incomplete projects and 

failing to properly account for attendance.   

 38.  The Department did not establish what the Petitioner's 

working conditions were; however, regarding that Monday, the 

Department asserts that the Petitioner was only authorized four 

hours of compensatory time off.  No evidence was presented by 

the Petitioner that this was not the requirement or that she was 

excused from the requirement by any other rule.  No evidence was 
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presented by the Petitioner regarding whether any of the 

employees who were at the opening of the visitor's center took 

more than four hours off from work on the following Monday.3/  No 

evidence was introduced by the Petitioner regarding any 

misunderstandings or miscommunications of the work requirements 

for that Monday.  

 39.  When questioned about the stated grounds for 

termination as reflected in the critique, Redd's references were 

vague or general and there was no documentation of any of the 

alleged incidents of late work or incomplete work.  However, the 

Petitioner introduced no evidence of others who had not 

completed projects or were late with projects and who also had 

problems with attendance.  In sum, the Petitioner did not 

introduce evidence to rebut the putative reason for her 

discharge or to show that she was treated differently from 

similarly situated employees who were not members of a protected 

class.  

 40.  The Petitioner is obligated to demonstrate that her 

treatment was different from similarly situated employees who 

were not members of a protected class, and to demonstrate that 

stated reasons for her termination were pretextual.  This later 

showing involves not only showing that the reasons were not 

true, but that the real reason for termination was 

discriminatory.  Having failed to make these required proofs, 
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the Petitioner has not carried her burden of proof of her claim 

of discrimination.                 

RECOMMENDATION 
 
     Based upon the foregoing findings of fact and conclusions 

of law, it is  

 RECOMMENDED: 

     That the Petitioner's Claim for Relief be dismissed. 

DONE AND ENTERED this 11th day of December, 2003, in 

Tallahassee, Leon County, Florida. 

 

S 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of December, 2003. 

                              
                             

ENDNOTES 
 
1/  The building, as stated, was a pump house, and, as such, an 
outbuilding; however, it was not an "outhouse."   
 
2/  Although the Petitioner's Proposed Recommended Order recites 
some facts about the Petitioner's personnel qualifications, the 
record does not reflect presentation of this evidence or 
stipulation to this material. 
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3/  The Petitioner's Proposed Recommended Order asserts that some 
employees took off six hours on that Monday; however, the record 
does not reflect this evidence as being presented at hearing.  
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.    
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