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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

LINDAURA ELLIS,                 ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 02-3498 
                                ) 
VILLAGE METHODIST DAY SCHOOL,   ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

by video teleconference on July 11, 2003, with connecting sites 

in Fort Lauderdale and Tallahassee, Florida, before Errol H. 

Powell, a designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Stewart Lee Karlin, Esquire 
                 Stewart Lee Karlin, P.A. 
                 The Advocate Building, Second Floor 
                 315 Southeast Seventh Street 
                 Fort Lauderdale, Florida  33301 

 
For Respondent:  Mark A. Hanley, Esquire 
                 Glenn, Rasmussen, Fogarty & Hooker, P.A. 
                 100 South Ashley Drive 
                 Suite 1300 
                 Tampa, Florida  33601-3333 
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STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner on the basis of national origin 

in violation of the Florida Civil Rights Act of 1992, as 

amended. 

PRELIMINARY STATEMENT 

Lindaura Ellis filed a Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR) against Village 

Methodist Day School (Day School) alleging that the Day School 

discriminated against her on the basis of her national origin 

(Hispanic).  On August 7, 2002, the FCHR issued a determination 

of no cause and a notice of determination of no cause.  On 

September 3, 2002, Ms. Ellis filed a Petition for Relief from an 

unlawful employment practice with the FCHR against the Day 

School.  On September 10, 2002, the FCHR referred this matter to 

the Division of Administrative Hearings. 

The hearing was originally scheduled for December 13, 2002.  

At the time the hearing was set, neither party was represented 

by counsel.  Subsequent to setting the hearing, the Day School 

obtained counsel.  Certain difficulties developed with 

Ms. Ellis, and the hearing was continued.  After the 

continuance, Ms. Ellis was represented by a qualified 

representative, Shalom David Ebbo. 
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The hearing was re-scheduled for May 1, 2003.  Prior to the 

scheduled hearing, Ms. Ellis obtained counsel, who requested a 

continuance of the hearing, which was granted. 

At hearing, Ms. Ellis testified in her own behalf, 

presented the testimony of one witness, and entered 25 exhibits 

(Petitioner's Exhibits numbered 1-13, 15-22, 24, 26, 27, and 32) 

into evidence.1  The Day School presented the testimony of one 

witness and entered 12 exhibits (Respondent's Exhibits numbered 

1-11, and 13), which included deposition testimony, into 

evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the filing of the 

transcript.  The Transcript, consisting of one volume, was filed 

on August 5, 2003.  An extension of time was granted for the 

filing of the post-hearing submissions.  The parties timely 

filed post-hearing submissions, which were considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Ms. Ellis was born in Peru.  She is Hispanic.  No 

dispute exists that she is a member of the protected class as it 

relates to discrimination. 
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2.  No dispute exists that, at all times material hereto, 

the Day School was an employer as defined by the Florida Civil 

Rights Act of 1992, as amended. 

3.  No dispute exists that Ms. Ellis has day care and pre-

school experience.  She was a teacher in pre-school and day care 

in Peru and in the United States after moving to the United 

States with her husband in 1988.  Ms. Ellis was also a previous 

owner of a day care in the United States. 

4.  In 1998, Ms. Ellis moved to Florida with her husband.  

She found employment as a day care teacher.  In working as a day 

care teacher, Ms. Ellis also assisted with cleaning the room in 

which the children were located. 

5.  On January 10, 2000, Ms. Ellis requested a teacher's 

assistant or teacher's aide position at the Day School.  She did 

not know of any openings at the Day School.  The Day School had 

not advertised any vacant positions.  Ms. Ellis met with 

Ms. Louise Brand, the director of the Day School.2 

6.  The Day School was associated with a church and had a 

diverse student population.  The student population included 

children from different Hispanic countries, Haiti, and the 

Bahamas.  The diverse student population also included children 

from different socio-economic backgrounds.  Additionally, the 

teachers and teacher's aides, as well, were diverse.3 



 5

7.  At the meeting on January 10, 2000, Ms. Brand inquired 

as to Ms. Ellis' birthplace, and Ms. Ellis informed her that it 

was Peru.  Ms. Ellis presented to Ms. Brand several 

certificates, which indicated, among other things, that 

Ms. Ellis had completed courses and training regarding the care 

of children.  Ms. Ellis also presented documents showing that 

she had experience in day care centers assisting teachers.  

Ms. Brand requested a high school diploma from Ms. Ellis.  The 

Day School requires a high school diploma to be hired as a 

teacher's aide or teacher's assistant, but Ms. Ellis was not 

informed by Ms. Brand that the Day School was requiring a 

diploma for the position of a teacher's aide or teacher's 

assistant.  Ms. Ellis had a high school diploma from Peru but 

did not provide proof of having it to Ms. Brand because 

Ms. Ellis did not have the diploma with her, since none of the 

other day care centers at which she worked had requested the 

diploma.   

8.  A teacher's assistant, teacher's aide, and assistant 

teacher are one in the same.  These terms and positions were 

used interchangeably in testimony.  Teacher's assistant and 

teacher's aide are used interchangeably in this Recommended 

Order. 

9.  Ms. Brand was aware that Ms. Ellis was Hispanic. 
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10.  At hearing, it was evident that Ms. Ellis speaks with 

an accent which is Hispanic.  Additionally, an interpreter was 

used when Ms. Ellis testified to make it easier for her 

(Ms. Ellis) to respond to the questions asked. 

11.  Ms. Ellis speaks basic English. 

12.  The Day School requires a teacher's aide to be able to 

"speak, read and write English."  Ms. Brand did not inform 

Ms. Ellis that speaking English was a requirement to be a 

teacher's aide at the Day School.  Ms. Ellis was not aware that 

speaking English was a requirement. 

13.  Ms. Brand instructed Ms. Ellis to return the next day 

for work.  When Ms. Ellis left the Day School, she was expecting 

to be hired as a teacher's assistant. 

14.  Ms. Ellis returned to the Day School the next day, 

dressed to teach, and brought a completed employment application 

with her.  To Ms. Ellis' surprise and dismay, Ms. Brand informed 

her that no position for a teacher's assistant was available; 

that only a cleaning position was available; and that Ms. Ellis 

could take the position of a cleaning/housekeeping person until 

a teacher's assistant position became available.  Ms. Ellis 

agreed to take the cleaning/housekeeping position.4  Ms. Brand 

was Ms. Ellis' supervisor. 

15.  The Day School requires a housekeeping person to be 

able to "speak, read and write English." 
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16.  As the cleaning/housekeeping person at the Day School, 

Ms. Ellis had several responsibilities.  Her responsibilities 

included mopping; vacuuming; cleaning out refrigerators; 

cleaning curtains; assisting the cook; cleaning the area where 

the children ate; taking out the garbage, which weighed 

approximately 60 to 70 pounds; moving and placing donated canned 

goods; and taking out bags of mulch.  Ms. Ellis' duties spanned 

two buildings. 

17.  Ms. Ellis complained to no avail to Ms. Brand 

regarding all of the duties given her.  Ms. Ellis considered the 

work to be too much and some of the work to be too heavy. 

18.  In February 2000, while at work, Ms. Ellis slipped on 

the floor at the Day School and ammonia was spilled over her 

body.  She was on her way to complain to Ms. Brand about the 

inordinate amount of work that she was doing.  Ms. Ellis had 

headaches for two weeks after the accident.  No evidence was 

presented that Ms. Ellis reported the accident to Ms. Brand. 

19.  After slipping on the floor, Ms. Ellis inquired of 

Ms. Brand as to when she was going to be hired as a teacher's 

assistant.  Ms. Brand ignored her question and told her to 

return to work. 

20.  In February 2000, Ms. Ellis attempted to give 

Ms. Brand a copy of her diploma.  Ms. Brand informed her that 

she (Ms. Brand) did not need a copy. 
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21.  Subsequent to the inquiry about a teacher's assistant 

position, Ms. Ellis observed individuals, who were white and who 

had not completed high school, being hired as, believed by 

Ms. Ellis, teacher's assistants.  Ms. Ellis questioned Ms. Brand  

regarding hiring her as a teacher's assistant.  Ms. Brand 

ignored her and told Ms. Ellis to return to work. 

22.  No dispute exists that, in the summer of 2000, high 

school students, who were non-Hispanic, were hired as part-time 

teacher's aides.  Also, some worked more hours than part-time. 

23.  Ms. Ellis continued to inquire of Ms. Brand about 

being hired as a teacher's assistant.  Ms. Brand told Ms. Ellis 

that "Spanish are only good for cleaning" and to return to work.  

Ms. Ellis continued to work as the cleaning/housekeeping person. 

24.  On Friday, August 4, 2000, around noon, Ms. Ellis 

injured her back while attempting to throw garbage into the 

dumpster.  She had taken garbage, weighing approximately 60 or 

70 pounds, to the dumpster.  Ms. Ellis attempted several times 

to lift and throw the garbage into the dumpster but could not.  

On her last attempt, she heard something click in her back and 

remained at the dumpster, without trying to move.  After an 

elapse of some time, Ms. Ellis went to Ms. Brand's office, 

holding her lower back, and explained to Ms. Brand what 

happened.  Ms. Brand told Ms. Ellis to return to work.  

Ms. Ellis then requested to go to the hospital, but Ms. Brand 
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denied the request, informing Ms. Ellis that she could go 

wherever she wanted after 5:30 p.m., which was the end of 

Ms. Ellis' workday.  Ms. Ellis remained on the job until  

5:30 p.m. 

25.  After 5:30 p.m., Ms. Ellis saw a physician, Seth H. 

Portnoy, D.O., who determined that she had injured her back, a 

lumbar strain.  Dr. Portnoy wrote a prescription of 

restrictions, which indicated that Ms. Ellis should not perform 

any bending, lifting, pushing, or pulling for 10 to 14 days and 

that she needed rest. 

26.  On the following Monday, August 7, 2000, Ms. Ellis 

gave the prescription to Ms. Brand, who threw it on the floor 

and told Ms. Ellis to go to work.  Ms. Ellis went to work even 

though she was in pain and taking prescribed medication for 

pain. 

27.  For the next two weeks, Ms. Ellis continued to come to 

work although she performed very light and little, if any, work.  

During the entire time, she was in pain and taking prescribed 

medication for her back.  Ms. Ellis continued to request time 

off for her injury from Ms. Brand, but Ms. Brand refused to pay 

Ms. Ellis while she was off, thereby not working, so Ms. Ellis 

continued to come to work. 

28.  On August 17, 2000, while at the Day School, Ms. Ellis 

was having severe pain and sat down, not proceeding to a 
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building to which Ms. Brand had directed her to go.  When  

Ms. Ellis failed to report to the building, Ms. Brand directed 

someone to send Ms. Ellis to her (Ms. Brand's) office. 

29.  Before getting to Ms. Brand's office, Ms. Ellis and 

Ms. Brand met one another at the kitchen.  Ms. Brand had a list 

of duties that Ms. Ellis was expected to perform in order to 

continue to work at the Day School, including taking out 

garbage.  Also, at that time, Ms. Brand wanted Ms. Ellis to take 

out a heavy bag of garbage; however, Ms. Ellis refused to take 

out the garbage. 

30.  Ms. Brand told Ms. Ellis to follow her to her 

(Ms. Brand's) office.  At the office, Ms. Ellis and Ms. Brand 

got into a shouting match.  Ms. Brand made abusive remarks to 

Ms. Ellis and poked Ms. Ellis with her finger.  Ms. Ellis tried 

to leave Ms. Brand's office, but Ms. Brand prevented her from 

leaving.  A small and short scuffle ensued, with Ms. Brand 

grabbing Ms. Ellis' shirt, tearing it, and Ms. Ellis suffered a 

bruise on her buttocks from falling on Ms. Brand's desk.  

Ms. Ellis was shortly thereafter able to leave Ms. Brand's 

office, and left shouting "She [Ms. Brand] fired me.  She fired 

me!" 

31.  When Ms. Ellis left Ms. Brand's office, she 

(Ms. Ellis) believed that Ms. Brand had fired her.  Ms. Ellis 

did not return to the Day School to work. 
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32.  No dispute exists that between January 2000 and 

December 2000, the Day School employed full-time and part-time 

teachers and teacher's aides, some of whom were Hispanics. 

33.  One such Hispanic teacher's aide was Maria Guerrero 

who is from the country of Colombia.  Ms. Guerrero was hired by 

Ms. Brand at the Day School around February or March 2000, to 

work in the afternoons as a teacher's aide and anywhere she was 

needed.  Ms. Guerrero has a high school diploma. 

34.  Not only was Ms. Guerrero a teacher's aide, but she 

also had the duties of helping in the kitchen, sweeping floors, 

taking children on the outside and not remaining inside at any 

time, and taking out the garbage.  As to the garbage, 

Ms. Guerrero dragged the garbage bags because they were too 

heavy to lift.  At times, some of the non-Hispanic teachers and 

teacher's aides assisted in doing these same additional duties 

to "help out," but none were required to do so as often as 

Ms. Guerrero.  Ms. Guerrero considered such treatment of 

Hispanics by Ms. Brand to be different than the treatment of 

non-Hispanics by Ms. Brand.  Ms. Guerrero resigned from her 

position in June 2000 because she could no longer handle the 

many duties imposed upon her by Ms. Brand; because she felt that 

she was being treated unfairly by Ms. Brand; and because 

constantly being in the outside heat was too much for her. 
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35.  In addition to being a teacher's aide, Ms. Guerrero 

was a "floater."  The duties of a floater are generally the same 

as were Ms. Guerrero's additional duties, i.e., filling in where 

needed. 

36.  Ms. Guerrero was present when Ms. Brand made the 

remark to Ms. Ellis regarding Spanish people.  Ms. Guerrero 

heard Ms. Brand state that "Spanish is good for cleaning."  The 

undersigned finds no difference in this statement and the 

statement indicated by Ms. Ellis, i.e., "Spanish are only good 

for cleaning."  Ms. Guerrero's testimony is found to be 

credible. 

37.  At the time Ms. Ellis was in Ms. Brand's office on 

August 17, 2000, Dorothy Scowronski's, who is the present 

director of the Day School, worked in the administrative office 

and was referred to as the "front desk" person.  

Ms. Scowronski's desk was approximately five feet from 

Ms. Brand's office.  Only a wall and a door separated 

Ms. Scowronski from Ms. Brand's office.  Ms. Brand had two doors 

in her office which were usually open but were closed at this 

time.  Although Ms. Scowronski was unable to hear what was being 

said between Ms. Ellis and Ms. Brand, she knew that the two of 

them were shouting. 

38.  Ms. Scowronski agrees that Ms. Ellis left Ms. Brand's 

office shouting that she was fired but also recalls Ms. Brand 
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walking behind Ms. Ellis and telling Ms. Ellis that she was not 

fired.  The undersigned does not find the testimony credible 

that Ms. Brand told Ms. Ellis that she was not fired. 

39.  Ms. Brand terminated Ms. Ellis from employment with 

the Day School. 

40.  No evidence was presented that Ms. Brand sent or 

Ms. Ellis received written communication that Ms. Ellis was 

terminated from employment. 

41.  Since August 17, 2000, when she was terminated, 

Ms. Ellis has not worked and has not been able to work, which 

includes seeking employment, because of her back injury.  She 

has herniated discs, is totally disabled,5 and is in constant 

pain.  She cannot sleep.  She has no insurance.  Ms. Ellis has a 

pending workers' compensation claim based on the injury to her 

back at the Day School. 

42.  Ms. Ellis pays $80.00 a month for prescribed 

medication for depression.  No evidence was presented as to a 

psychological or psychiatric report regarding her depression.  

The evidence is insufficient to draw an inference that the 

depression is a result of her experience at and termination from 

the Day School. 

43.  Ms. Ellis' position as the cleaning/housekeeping 

person paid $7.25 per hour.  She worked eight hours a day, five 

days a week. 
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44.  The evidence does not show that an allegation of 

hostile work environment was set forth in Ms. Ellis' complaint 

of discrimination or Petition for Relief.  Further, the evidence 

does not show that the FCHR investigated an allegation of 

hostile work environment. 

45.  Ms. Ellis was represented by counsel in this matter. 

CONCLUSIONS OF LAW 

46.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11, 120.569, and 

120.57(1), Florida Statutes (2003). 

47.  Section 760.10, Florida Statutes (2000), provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
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48.  Ms. Ellis' charge of discrimination is not limited to 

her termination but also includes disparate treatment as to her 

not being hired as a teacher's aide at the Day School. 

49.  The instant case does not involve a case of direct 

evidence of discrimination.  A three-step burden and order of 

presentation of proof have been established for such unlawful 

employment practices.  McDonnell Douglas Corporation v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 688 (1973); Aramburu 

v. The Boeing Company, 112 F.3d 1398, 1403 (10th Cir. 1999).  

The initial burden is upon Ms. Ellis to establish a prima facie 

case of discrimination.  McDonnell Douglas, at 802; Aramburu, at 

1403.  Once she establishes a prima facie case, a presumption of 

unlawful discrimination is created.  McDonnell Douglas, at 802; 

Aramburu, at 1403.  The burden shifts then to the Day School to 

articulate some legitimate, nondiscriminatory reason for its 

action.  McDonnell Douglas, at 802; Aramburu, at 1403.  If the 

Day School carries this burden, Ms. Ellis must then prove by a 

preponderance of the evidence that the reason offered by the Day 

School is not its true reason, but only a pretext for 

discrimination.  McDonnell Douglas, at 804; Aramburu, at 1403. 

50.  However, at all times, the ultimate burden of 

persuasion that the Day School intentionally discriminated 

against Ms. Ellis remains with her. 
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Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 

101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

51.  Ms. Ellis establishes a prima facie case of 

discrimination by showing:  (1) that she belongs to a protected 

group; (2) that she was subjected to an adverse employment 

action; (3) that her employer treated similarly situated 

employees outside the protected group differently or more 

favorably; and (4) that she was qualified to do the job.  

McDonnell Douglas, supra; Holifield v. Reno, 115 F.3d 1555, 1562 

(11th Cir. 1997); Aramburu, supra. 

52.  Applying the prima facie standards, no dispute exists 

that Ms. Ellis satisfies the first element. 

53.  Ms. Ellis satisfies the second element in that the 

evidence shows that Ms. Ellis was not hired in the position as a 

teacher's aide and was terminated from her position as a 

cleaning/housekeeping person. 

54.  As to the third element, Ms. Ellis must show that she 

and the other employees (the comparator employees) are 

"similarly situated in all relevant respects."  Holifield, 

supra, at 1562.  In making such a determination, consideration 

must be given to "whether the employees are involved in or 

accused of the same or similar conduct and are disciplined in 

different ways."  Ibid. 
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55.  The comparator employees "must be similarly situated 

in all material respects, not in all respects."  McGuinness v. 

Lincoln Hall, 263 F.3d 49,53 (2d Cir. 2001); Shumway v. United 

Parcel Service, Inc., 118 F.3d 60, 64 (2d Cir. 1997).  "In other 

words, . . . those employees must have a situation sufficiently 

similar to plaintiff's to support at least a minimal inference 

that the difference of treatment may be attributable to 

discrimination."  McGuinness, supra, at 54.  Similarly situated 

"only requires similar misconduct from the similarly situated 

comparator."  Anderson v. WBMG-42, 253 F.3d 561, 565 (11th Cir. 

2001). 

56.  Ms. Ellis satisfied the third element as to the 

teacher's aide position.  She established that applicants who 

were non-Hispanic and who did not have a high school diploma 

were hired as teacher's aides. 

57.  However, Ms. Ellis failed to satisfy the third element 

as to her termination.  The evidence was insufficient to 

establish that other similarly situated employees outside of her 

protected group were treated differently or more favorably by 

Ms. Brand.  Consequently, Ms. Ellis failed to satisfy the prima 

facie requirement for her termination. 

58.  Ms. Ellis satisfied the fourth element, as to the 

teacher's aide position, by establishing that she was qualified 

for the position.  Applicants who did not have a high school 
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diploma were hired in the position.  Ms. Brand did not have a 

high school diploma from Ms. Ellis, although it was made 

available by Ms. Ellis. 

59.  The requirement of speaking English for the teacher's 

aide position must also be addressed.  This same requirement 

applied to the cleaning/housekeeping position.  The Day School 

asserts that Ms. Ellis qualified for the cleaning/housekeeping 

position but failed to qualify for the teacher's aide position 

based on this same requirement.  The Day School's assertion is 

not persuasive. 

60.  Once Ms. Ellis establishes a prima facie case, a 

presumption of unlawful discrimination is created. 

61.  Regarding the second-step burden of proof, the Day 

School failed to demonstrate a legitimate, nondiscriminatory 

reason for its employment action.  As to not hiring Ms. Ellis as 

a teacher's aide, none of the high school students hired as 

teacher's aides had a high school diploma. 

62.  Further, regarding the second-step burden of proof, 

the Day School further argues that Ms. Brand was under no 

obligation to hire Ms. Ellis because Ms. Ellis' developed a poor 

attitude after her injury on August 4, 2000, due to Ms. Ellis 

complaining about her work.  The poor attitude that the Day 

School points out occurred in August 2000, but the evidence 

establishes that high school students were hired as teacher's  
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aides before August 2000.  The Day School's argument is not 

persuasive. 

63.  As to Ms. Ellis' termination, as indicated previously, 

she failed to satisfy the prima facie case requirement.  

Assuming that she had satisfied the prima facie requirement, the 

Day School showed that Ms. Ellis had not followed a directive by 

her supervisor, Ms. Brand, to continue with her work, which was 

light duty.  As a result, Ms. Ellis had not complied with a 

direct order from her supervisor, which was a legitimate reason 

for terminating her. 

64.  Ms. Ellis must now demonstrate by a preponderance of 

the evidence that the reason offered by the Day School for not 

hiring her as a teacher's aide is not its true reason, but only 

a pretext for discrimination.  McDonnell Douglas, at 804; 

Aramburu, at 1403. 

65.  Ms. Ellis met her burden.  The Day School asserts that 

it did not hire Ms. Ellis as a teacher's aide because she did 

not have a high school diploma and could not speak English.  The 

evidence shows that Ms. Ellis attempted to provide Ms. Brand 

with her diploma, but Ms. Brand told her that the diploma was 

not needed.  The evidence further shows that non-Hispanic high 

school students were hired as teacher's aides and, without 

question, they did not have a high school diploma.  Furthermore, 

the evidence shows that being able to speak English was a 
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requirement to be a teacher's aide and a cleaning/housekeeping 

person; however, Ms. Ellis was denied being a teacher's aide.  

If she met the requirement for one position, she should have met 

the same requirement for the other position.  Moreover, the 

comment by Ms. Brand that "Spanish are only good for cleaning" 

supports the conclusion that the reason offered by the Day 

School for not hiring Ms. Ellis as a teacher's aide was a 

pretext for discrimination. 

66.  Consequently, the Day School discriminated against 

Ms. Ellis on the basis of her national origin. 

67.  Section 760.11(6), Florida Statutes (2000), provides 

in pertinent part: 

. . . If the administrative law judge, after 
the hearing, finds that a violation of the 
Florida Civil Rights Act of 1992 has 
occurred, the administrative law judge shall 
issue an appropriate recommended order in 
accordance with chapter 120 prohibiting the 
practice and providing affirmative relief 
from the effects of the practice, including 
back pay. 
 

68.  As an affirmative relief, Ms. Ellis should receive the 

rate of pay of a teacher's aide for the established time period 

that the Day School had non-Hispanic students working as 

teacher's aides.  As a result, Ms. Ellis' salary, when she was 

the cleaning/housekeeping person, should be adjusted as such, 

commencing at the time that the non-Hispanic teacher's aides 

were hired until the time that her injury prevented her from 
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working, which was August 17, 2000.  At hearing, no evidence was 

presented to establish the rate of pay for a teacher's aide with 

Ms. Ellis' experience; therefore, such evidence would have to be 

presented at a subsequent hearing if the FCHR adopts this 

Recommended Order. 

69.  Since Ms. Ellis was unable to work and did not seek 

further employment because of her back injury and since she has 

a pending workers' compensation claim, back pay would not be 

appropriate.  Further, Ms. Ellis has not presented any argument 

or case law indicating that she should receive back pay. 

70.  Because Ms. Ellis obtained the services of an attorney 

to represent her in this matter, attorney's fees should be 

awarded.  Evidence, regarding attorney's fees, would have to be 

presented at a subsequent hearing if the FCHR adopts this 

Recommended Order. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order: 

1.  Finding that the Village Methodist Day School (Day 

School) discriminated against Lindaura Ellis on the basis of her 

national origin and ordering the Day School to cease such 

discrimination. 
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2.  Ordering compensation to Ms. Ellis reflected in an 

adjustment in her rate of pay consistent with this Recommended 

Order. 

3.  Ordering the payment of attorney's fees. 

DONE AND ENTERED this 1st day of December, 2003, in 

Tallahassee, Leon County, Florida. 

      S 
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 1st day of December, 2003. 
 
 

ENDNOTES 
 

 
1/  Because the hearing was by video teleconference, the parties 
forwarded their exhibits to this Administrative Law Judge.  
Ms. Ellis' counsel failed to timely forward her exhibits and had 
to be reminded to do so.  On November 20, 2003, Ms. Ellis' 
counsel forwarded her exhibits by next day service.  The 
tracking information for the courier company indicates that the 
exhibits were received by the Division of Administrative 
Hearings (DOAH) on November 21, 2003; however, the Clerk's 
office of DOAH does not show that the exhibits were filed and 
cannot locate the exhibits.  As a result, Ms. Ellis' counsel was 
requested to forward a copy of the exhibits to DOAH, which was 
received and filed on December 1, 2003.  All of the exhibits, 
except for Petitioner's Exhibit 27, which was the shirt worn by 
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Ms. Ellis on August 17, 2000, were received.  Petitioner's 
Exhibit 27 is not a material piece of evidence which affects the 
outcome of the instant matter.  The outcome of the instant 
matter would be the same even if Petitioner's Exhibit 27 did not 
exist.  Consequently, not having Petitioner's Exhibit 27 does 
not affect the determination of the instant matter. 
 
2/  The Day School presented the testimony of Ms. Brand by video 
deposition and through a transcript of the deposition.  At the 
time of the video deposition, Ms. Ellis was represented by the 
qualified representative. 
 
3/  The same situation existed at the time of hearing. 
 
4/  Ms. Ellis introduced into evidence a statement indicating that 
the cleaning/housekeeping position was a temporary position. 
 
5/  After the hearing, Ms. Ellis' former qualified representative 
filed a document regarding her disability.  The document is not 
considered in this Recommended Order. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA
ADMINISTRATION COMMISSION

Audrey Randolph,

Petitioner, *
*

AC CASE NO.: ALJ-02-01
FCHR Case No.: 98-3306
DOAH Case No.: 02-0287

*v.
*

Florida Division of
Administrative Hearings,

Respondent.
*
*

RECOMMENDED ORDER

Pursuant to notice, the Administration Commission, by

its duly designated and specially appointed Administrative

Law Judge, William W. Large, held a formal hearing in the

above-styled case commencing on Monday, September 22, 2003,

and ending on Tuesday, September 23, 2003, in Tallahassee,

Florida.

APPEARANCES

Ms. Audrey Randolph, Pro Se

2644 Edgewood Avenue, West
Jacksonville, FL 32209-2431
904-713-9913

Petitioner:

Mr. Linzie F. Bogan, Esquire
Office of the Attorney General
PL-01 The Capitol
Tallahassee, FL 32399
850-414-3300 ext. 4650

For Respondent:
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PRELIMINARY STATEMENT

On or about November 18, 1998, Petitioner, Audrey

Randolph, filed a Charge of Discrimination with the Florida

Commission on Human Relations (FCHR) alleging that

Respondent, Florida Department of Management Services,

Division of Administrative Hearings (DOAH), had unlawfully

Specifically,discriminated against her in her employment.

Petitioner alleged that DOAH unlawfully terminated her

based on her race (African American), religion

(Protestant/Charismatic), disability (perceived immune

system disorder), marital status (divorced), and in

retaliation for associating with a DOAH employee who had

previously filed a grievance against DOAH.

On October 1, 2001, the Florida Commission on Human

Relations investigated the charge and issued a "Notice of

Determination: No Cause" in this case. The Notice held that

there was no reasonable cause to believe that an unlawful

employment practice had occurred in Petitioner's case.

Petitioner disagreed with the Commission's determination

and requested a formal administrative hearing on November

Petitioner's request for hearing was forwarded27, 2001.

to the Division of Administrative Hearings on December 10,

Because DOAH was a party to the proceeding, it was2001.

necessary to have the Florida Administration Commission
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assign a special administrative law judge to preside over

On May 15, 2002, the Florida Administrationthis matter.

Commission appointed William W. Large, Esquire, to act as

the administrative law judge.

At the final hearing, Petitioner testified on her own

behalf and called four witnesses: Ann Cole, Carol

Ripandelli, Deborah Ash, and Myon Boyd. Petitioner offered

the following exhibits which were received into evidence:

PI; P2; P3A-E; P4; P5A-C; P7A-E; P8; P9; P10; Pll; and

Respondent presented the testimony of twoP12A-E.

Respondent's exhibitswitnesses: Ann Cole and Elma Moore.

2, 5, 6-11, and 13-18 were received into evidence. The

transcript of the hearing was filed with the Division of

Administrative Hearings on October 8, 2003. The parties

submitted Proposed Recommended Orders that have been read

and considered in preparation of this Recommended Order.

FINDINGS OF FACT

EMPLOYMENT STATUS

Petitioner (Randolph) is an African-American1.

female.

Petitioner was hired by Respondent on June 2,2.

1997, and was terminated by Respondent from her employment

on September 30, 1997.
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When initially hired, Petitioner's official3.

employment class title was Other Personnel Services (OPS)

Paralegal Specialist.

On July 1, 1997, approximately one month after4.

her date of employment, Petitioner's official employment

class title was changed to Administrative Secretary and

Petitioner's pay plan status was changed from OPS to Career

Service.

On September 1, 1997, Petitioner's class title5.

was reclassified to Paralegal Specialist.

From July 1, 1997, until the date of her6.

termination, Petitioner was employed in a probationary

status by DOAH with her primary job responsibilities being

that of a proofreader.

Probationary employees are not entitled to7.

progressive discipline and can be terminated at will

pursuant to Florida Administrative Code Rule 60L-36.005.

Ann Cole, the clerk of DOAH, interviewed all8 .

candidates for the newly created proofreader position.

There were several applicants for the proofreader9.

position and after a series of tests and interviews Ann

Cole determined that Petitioner was the best applicant for

the proofreader position and Petitioner was hired for the

job.
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Approximately one month after Petitioner was10 .

hired, a second proofreader (Dr. Rappendelli) was hired.

Dr. Rappendeli is a white female.

11. Both Petitioner and Dr. Carol Ripandelli were

supervised at DOAH by Ann Cole.

ATTENDANCE HISTORY

During the first month of her employment12 .

Petitioner shared a work area in DOAH's mailroom with

current DOAH employee Elma Moore, an African-American

female.

Elma Moore typically arrived at work between 7:0013.

and 7:15 a.m. even though the required start time for

employees of the clerk's office was 8:00 a.m.

Elma Moore was able to directly observe the times14.

during which Petitioner arrived at work. Ms. Moore noted

that Petitioner reported to work forty-five minutes late on

Ms. Moore further noted that Petitionerher first day.

would often be late.

Elma Moore was relocated to another part of the15.

clerk's office when Dr. Rappendelli was hired.

Elma Moore, even from her new workstation,16.

continued to be situated such that she was able to observe

the times at which Petitioner customarily arrived at work.
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Elma Moore testified that during the four month17.

period that Petitioner worked for DOAH, at least two to

three times each week, Petitioner would arrive at work

approximately ten to thirty minutes beyond the mandatory

start time for employees.8:00 a.m.

The testimony of Elma Moore is further18.

corroborated by the affidavit of Deanna Hartford.

Ms. Hartford, who was the Deputy Clerk Supervisor19.

for DOAH during Petitioner's period of employment, stated

that she observed Petitioner arrive to work late, without

notice, on several occasions during her OPS employment and

during her career service probationary employment.

Ms. Hartford stated in her affidavit that around20.

the first week of September 1997 she was asked by Ann Cole

to observe Petitioner's attendance. Ms. Hartford noted

that during this period of observation Petitioner arrived

to work at the following times on the dates as indicated:

September 8, 1997, 8:20 a.m.; September 9, 1997, 8:25 a.m.;

September 10, 1997, 8:10 a.m.; and September 17, 1997, 8:20

3..m.

Ms. Hartford reported to Ann Cole, Petitioner's21.

supervisor, that Petitioner was frequently late for work.
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This is consistent with Elma Moore's testimony22.

that Petitioner, at least two to three days per week, was

customarily late for work in excess of ten minutes.

Petitioner attempted to contradict the testimony23.

of Elma Moore and the affidavit of Deanna Hartford by

testifying that she was told by her supervisor, Ann Cole,

to make up her tardy time thereby excusing the fact that

she was habitually late for work.

Ms. Cole stated the importance of proofreaders24.

being punctual to work, and testified that she and

Petitioner had at least two meetings where they discussed

Petitioner's tardiness issue prior to her termination.

25. Ms. Cole stated that she spoke with Petitioner

about her timesheet and attendance, and the need for

Petitioner to tell her when she is late and how she plans

to make up her time.

Ms. Cole stated that Petitioner's communication26.

regarding her promptness and plans to make up time never

improved.

Ms. Hartford stated that she never observed27.

Petitioner disclose her late arrivals to her supervisor,

On more than one occasion, Ms. Hartford stated,Ms. Cole.

she reported Petitioner's tardiness to Ms. Cole, v/ho

indicated she was unaware of the late arrival.
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PHONE USE

Unlike some of the other jobs in the clerk's28.

office, the proofreader's duties and responsibilities did

not require the utilization of the telephone.

Elma Moore stated that during the time that she29.

shared an office with Petitioner, her desk was in close

proximity to Petitioner's desk and that on several

occasions she noticed that Petitioner was talking on the

telephone.

Elma Moore stated that Petitioner was using the30.

telephone for personal calls frequently.

Elma Moore further testified that she knew that31.

the responsibilities and duties of the proofreader did not

require Petitioner to use the telephone.

Deanna Hartford noted in her affidavit that she32.

personally observed that Petitioner was always on the

phone.

33. Ms. Hartford also noted in her affidavit that

other employees at the Clerk's office had complained to her

about Petitioner's excessive use of the telephone.

Ms. Hartford advised her supervisor Ann Cole34.

about Petitioner's excessive phone use.

In response to the complaint about Petitioner's35.

excessive use of the telephone, Ms. Cole contacted DOAH's
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information services department and requested that they

audit all of the telephone extensions for the clerk's

office.

The audit results for the clerk's office revealed36.

that during the audit period, employees, excluding

Petitioner, averaged 85.5 outgoing phone calls.

Petitioner, however, had 294 outgoing calls37.

attributed to her extension during this period. Dr. Carol

Ripandelli, the other proofreader, had 79 outgoing calls

attributed to her extension during this same period.

The audit results for the clerk's office revealed38.

that during the audit period, employees, excluding

Petitioner, averaged 1.6 outgoing calls that exceeded ten

minutes in duration.

The number of outgoing calls exceeding ten39.

minutes in duration that were attributed to Petitioner's

extension during the audit period totaled thirteen. Dr.

Carol Ripandelli had only two outgoing calls that exceeded

ten minutes in duration attributed to her extension during

the audit period.

Petitioner denied having made the number of phone40.

calls attributed to her extension. Petitioner also charged

that it was possible that other employees could have made

outgoing calls from the phone on Petitioner's desk.
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Elma Moore testified that it was neither the41.

practice nor the custom of employees of the clerk's office

to regularly use the telephone of other employees.

INITIATIVE

Deanna Hartford, in her affidavit , noted that in42.

July of 1997 she was asked by Ann Cole to provide

additional training to the proofreaders.

Petitioner and the other proofreader were43.

instructed to inform Ms. Hartford when they were caught up

with their work so that the additional training could be

provided.

Dr. Carol Rappendeli, the OPS proofreader, sought44.

and received additional training in several areas including

filing, assisting in the quarterly file purge and

destruction, outgoing docketing procedures, and maintaining

the Florida Administrative Code supplements.

Petitioner never sought additional training as45.

requested.

Ann Cole observed Petitioner nodding off on at46.

least three occasions while in an important proofreading

standards meeting.

Ms. Cole observed Petitioner cutting coupons at47.

her desk the morning of September 22, 1997, during business

hours.
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Elma Moore also testified to the fact that48.

Petitioner, during business hours would frequently work on

a personal book when she wasn't proofreading.

DISRUPTIVE AND RUDE BEHAVIOR

Ms. Cole testified that along with the attendance49.

problems and telephone usage, Petitioner also had attitude

problems.

On two occasions, Petitioner felt the need to50.

apologize for rude comments made to her supervisor, Ms.

Cole.

51. Ms. Cole observed rude behavior by Petitioner

directed toward Dr. Ripandelli when they were discussing

proofreading on a particular order.

Ms. Cole stated that when Petitioner gets in one52.

of her moods, teamwork between Petitioner and Dr.

Ripandelli is ineffective.

Ms. Cole testified that she had to speak with53.

Petitioner about her radio and that it was so loud it

caused a disturbance in the break room.

54. Dr. Ripandelli testified that Petitioner's radio

was so loud that she bought herself headphones in order to

drown out Petitioner's radio.
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In contrast, Ms. Cole testified that Dr.55.

Ripandelli gets along with all the judges and that Dr.

Ripandelli interacts fine with her.

TERMINATION

56. Ms. Hartford stated that Petitioner never

discussed with her any need to accommodate her for a

disability or for her religion.

Ms. Hartford further stated that Petitioner never57.

mentioned that she was being discriminated against for any

Ms. Hartford never observed Petitioner walk with areason.

limp, or have sores or bandages on her legs.

Petitioner was terminated on September 30, 1997,58.

due to her chronic tardiness, excessive use of the

telephone, and her general failure to demonstrate

initiative.

CONCLUSIONS OF LAW

1. JURISDICTION

The State of Florida Commission on Human59.

Relations has jurisdiction over the parties and subject

matter of this cause, pursuant to the Florida Civil Rights

Act of 1992.

II. THE RACE CLAIM

Under the provisions of Section 760.10 (1) (a),60.

Florida Statutes, it is an unlawful employment practice for
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an employer "to discharge or to fail or refuse to hire any

individual, or otherwise to discriminate against any

individual with respect to compensation, terms, conditions,

or privileges of employment because of such individual's

race, color, religion, sex, national origin, age, handicap,

or marital status."

The Florida Commission on Human Relations and the61.

Florida courts have determined that federal discrimination

law should be used as guidance when construing provisions

of Section 760.10, Florida Statutes. See Brand v. Florida

Power Corp, 633 So. 2d 504, 509 (Fla. 1st DCA 1994) ;

Florida Department of Community Affairs v. Bryant 586

So.2d 1205 (Fla. 1st DCA 1991).

The Supreme Court of the United States62.

established in McDonnell- Douglass Corporation v. Green,

411 U.S. 792, 93 S.Ct. 1817 (1973), and Texas Department of

Community Affairs v. Burdine, 450 U.S. 248, 101 S.Ct. 1089

(1981), the analysis to be used in cases alleging

discrimination under Title VII of the Civil Rights Act of

1964, 42 U.S.C. Sections 2000e, et seq., where there is no

credible direct evidence of discrimination provided. This

analysis was reiterated and refined in St. Mary's Honor

Center v. Hicks, 509 U.S. 502, 113 S.Ct. 2742 (1993).
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Pursuant to this analysis, Petitioner has the63.

burden of establishing by a preponderance of the evidence a

If a primaprima facie case of unlawful discrimination.

facie case is established, Respondent must articulate some

legitimate, non-discriminatory reason for the action taken

against Petitioner. Once this non-discriminatory reason is

offered by Respondent, the burden then shifts back to

Petitioner to demonstrate that the offered reason is merely

a pretext for discrimination. As the Supreme Court stated

in Hicks, before finding discrimination, " [t]he fact finder

must believe the plaintiff's explanation of intentional

discrimination." Id. at 519.

In Hicks, the Court stressed that even if the64.

fact -finder does not believe the proffered reason given by

the employer, the burden remains with Petitioner to

demonstrate a discriminatory motive for the adverse

employment action. Id.

65. In the instant case, Petitioner has claimed race

discrimination based on her alleged disparate treatment in

In order to establish a prima facie case ofthe workplace.

disparate treatment based upon race, Petitioner must

(1) that she is a member of a protected class;establish:

(2) that she was qualified for her position; (3) that she

suffered an adverse employment action; and (4) that she was
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treated less favorably than similarly situated employees

who were not members of her protected class. Holifield v.

Reno, 115 F.3d 1555, 1562 (11th Cir. 1997).

Section 760.10, Florida Statutes, provides that66.

There is no dispute as torace is a protected class.

Petitioner's being African-American or being qualified for

the position she held, or that her discharge was an adverse

employment action.

Respondent, however, disputes that Petitioner was67.

treated less favorably than similarly situated employees

who were not members of Petitioner's protected class.

Respondent argues that Petitioner is unable to68.

establish a prima facie case of discrimination because she

is unable to identify a similarly situated person from a

different class who was treated more favorably.

"In determining whether employees are similarly69.

situated . . . it is necessary to consider whether the

employees are involved in or accused of the same or similar

conduct and are disciplined in different ways." Id.

Petitioner argues that Dr. Carol Rappendeli was a70.

similarly situated Caucasian proofreader who was treated

more favorably. The only similarity between Dr. Rappendeli

and Petitioner is that they both worked at DOAH as

proofreaders during the relevant time period.
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The evidence presented at the hearing showed that71 .

Petitioner was frequently fifteen to twenty minutes late

for work. However, the evidence presented at the hearing

showed that Dr. Rappendeli, unlike Petitioner, arrived for

work on a daily basis at least fifteen to twenty minutes

prior to her scheduled start time of 8:00 a.m.

DOAH employees complained to Petitioner's72 .

supervisor about Petitioner being habitually late for work.

There were no such complaints about Dr. Rappendeli.

Ann Cole testified that Petitioner fell asleep73 .

during a very important proofreader's standards meeting.

Petitioner failed to offer any evidence of a similar

"sleeping episode" by Dr. Rappendeli.

There were complaints made to Petitioner's74 .

supervisor about Petitioner always being on the telephone.

Petitioner's supervisor, Ann Cole, stated that as a

"there would be no reason, really, for [aproofreader,

proofreader] to make external phone calls." However, when

Petitioner's phone line was audited it was determined that

she had more than three and a half times as many outgoing

calls attributed to her phone when compared to the outgoing

phone usage of Dr. Rappendeli. For the five-day audit

period, Petitioner made twenty-seven long distance calls,

thirteen calls in excess of ten minutes each, and four of

16



Petitioner'swhich were longer than twenty minutes.

evidence that someone else was consistently using her phone

is unsubstantiated and not convincing.

The evidence established that Petitioner was75.

never caught up in her proofreading work, and never showed

any initiative by asking for additional duties or any

training. In contrast, Dr. Rappendeli had assisted with

the quarterly purge; trained on the out -going docketing;

maintained the Florida Administrative Code supplements; and

ran all the mail room equipment.

The evidence presented demonstrates that Dr.76.

Rappendeli's employment record was substantially better

than Petitioner's when it came to issues related to

tardiness, telephone usage, and showing initiative by

seeking out additional training and work related

assignments. Thus, Dr. Rappendeli and petitioner are not

similarly situated employees.

Petitioner has completely failed to produce any77.

evidence that an employee outside of Petitioner's

classification was similarly situated and treated more

favorably.

Petitioner has failed to satisfy her burden of78.

establishing a prima facie case, and thus, her claim of

racial discrimination must- fail. Even if Petitioner had
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established a prima facie case, DOAH articulated

legitimate, nondiscriminatory reasons for her termination.

The evidence presented by DOAH established that Petitioner

was chronically late to work, she slept during a very

important meeting, she used the phone excessively and she

generally lacked initiative. Any one of these reasons,

standing alone, would satisfy Respondent's burden.

Petitioner failed to produce competent evidence that

demonstrates that the reasons advanced by DOAH for its

decision to terminate Petitioner were pre-textual.

III. THE RELIGION CLAIM

79. Under decisions of lower federal courts, an

employee seeking redress for discharge based on religious

discrimination has the burden to establish a prima facie

(1) she had a bona fide religiouscase by proving that:

belief; (2) she informed her employer of her religious

views and that they were in conflict with her

responsibilities as an employee; and (3) she was discharged

because of her observance of that belief. Proctor v.

Consol. Freightways Corp. of Delaware, 795 F.2d 1472, 1475

(9th Cir. 1986). To the same effect, see Anderson v.

General Dynamics Convair Aerospace Division, 589 F.2d 397,

401 (9th Cir. 1978), cert. den., 442 U.S. 921, 99 S.Ct.
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921; see also Turpen v. Missouri-Kansas-Texas Railroad

Company, 736 F.2d 1022, 1026 (5th Cir. 1984).

Under federal statutory law, it is "an unlawful80.

employment practice for an employer not to make reasonable

accommodations, short of undue hardship, for the religious

Trans World Airlinespractices of his employees . .

Inc. v. Hardison, 432 U.S. 63, 74, 97 S.Ct. 2264 (1977).

As previously indicated, if a prima facie case is81.

established, a presumption of discrimination arises and the

burden shifts to Respondent to advance a legitimate, non-

discriminatory reason for the action taken against

Petitioner. However, Respondent does not have the ultimate

burden of persuasion but merely an intermediate burden of

producing a nondiscriminatory reason for the adverse

action. Once Respondent offers justification, the burden

shifts back to Petitioner. Petitioner must then

demonstrate that the offered reason was merely a pretext

for discrimination.

Petitioner failed to establish a prima facie case82.

of religious discrimination because she did not present any

evidence that the decision-maker knew of her religion. Ann

Cole, Petitioner's supervisor, testified that she was not

aware of Petitioner's religious affiliations. The only

evidence that Petitioner offered that even remotely relates
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to religion was her testimony that she would often times

listen to a Christian radio station and read the Bible

during her work breaks. However, there was no testimony

offered by Petitioner that her religious beliefs were

communicated to Ann Cole and that Petitioner was terminated

because of her religious beliefs or practices. Petitioner

offered no evidence demonstrating that her religious

beliefs in any way conflicted with her duties as an

Petitioner has not demonstrated anyemployee of DOAH.

nexus between her religion and the decision by DOAH to

terminate Petitioner from her employment.

Applying these criteria to the evidence83.

presented, Petitioner has failed to meet the threshold

requirement of showing that she had a bona fide religious

belief that was communicated to DOAH and that she was fired

by DOAH because of her religious beliefs or practices.

Since the Petitioner has failed to meet her84.

burden on this issue the Respondent is relieved of its

burden of having to produce evidence to rebut this

allegation.

Petitioner did not bring forth credible evidence85.

demonstrating that her termination was in any way related

Even if Petitioner hadto her religious beliefs.

established a prima facie case, DOAH articulated
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legitimate, nondiscriminatory reasons for her termination.

The evidence presented by DOAH established that Petitioner

was chronically late to work, she slept during a very

important meeting, she used the phone excessively and she

generally lacked initiative. Any one of these reasons,

standing alone, would satisfy Respondent's burden.

Petitioner failed to produce competent evidence that

demonstrates that the reasons advanced by DOAH for its

decision to terminate Petitioner were pre-textual.

IV. THE MARITAL STATUS CLAIM

86. Under the Florida Civil Rights Act (FCRA), the

elements of a claim of marital discrimination are: (1)

(2) performance of employment position inmarital status;

satisfactory manner; and (3) despite such performance,

condition or privilege of employment was affected by

marital status. West's F.S.A. § 760.01 et seq.

Marital status is defined as: the "state of being87.

married, single, divorced, widowed, or separated, and does

not include specific identity or actions of individual's

Donato v , American Telephone and Telegraph Co., 767spouse."

So.2d 1146, 1155 (Fla. 2000).

Petitioner has established that she is divorced88.

and single, thereby satisfying the first element of a

marital discrimination claim.
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In order to be successful in this claim,89.

Petitioner must also demonstrate that she performed the

duties of her position in a satisfactory manner. There is

an overwhelming amount of credible evidence relating to

Petitioner's job performance. Unfortunately for the

Petitioner, the wealth of evidence demonstrates that her

performance was undeniably unsatisfactory. Petitioner's

unsatisfactory job performance is documented by:

a) The importance of promptness within the office

and Petitioner's habitually late arrival times, which

began on Petitioner's first day of work and continued

even after a discussion about her poor attendance.

b) Evidence of Petitioner's attitude problems and

rude behavior toward other employees.

c) Evidence of the Petitioner falling asleep at

an important proofreading standards meeting.

d) Evidence of various complaints from

supervisors and co-workers about Petitioner's constant

telephone use, and that Petitioner frequently used the

telephone for personal phone calls.

e) Evidence demonstrating Petitioner's general

lack of initiative in the workplace. Instances such

as Petitioner's history of not communicating with her

supervisor, clipping coupons at 9:00 a.m. instead of
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working, writing a personal book during work hours,

and the Petitioner's failure to attend training

sessions that were expected of her all tend to

establish Petitioner's lack of initiative.

The evidence presented plainly demonstrates that90.

Petitioner failed to establish that she performed her

duties in a satisfactory manner.

Petitioner has also failed to establish that the91.

condition or privilege of her employment was affected by

Petitioner bases her maritalher marital status.

discrimination claim on three distinctive sets of facts: 1)

she was told by her supervisor that she was wearing a short

skirt; 2) the personnel director queried her about her

children's different last names and wanted to know if they

were adopted; and 3) the fact that she received a paycheck

that indicated she received child support. There is not

one sliver of credible evidence that reveals a connection

between Petitioner's termination and these three incidents.

92. Because Petitioner has failed to establish that

the performance of her employment duties were of a

satisfactory nature and that her employment was affected by

her marital status, her claim of marital discrimination

under the FCRA must fail, and she is barred from receiving

relief under the FCRA. Even if Petitioner had established
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a prima facie case, DOAH articulated legitimate,

nondiscriminatory reasons for her termination. The

evidence presented by DOAH established that Petitioner was

chronically late to work, she slept during a very important

meeting, she used the telephone excessively and she

generally lacked initiative. Any one of these reasons,

standing alone, would satisfy Respondent's burden.

Petitioner failed to produce competent evidence that

demonstrates that the reasons advanced by DOAH for its

decision to terminate Petitioner were pre-textual.

V. THE DISABILITY CLAIM

Petitioner claims to have been wrongfully93.

terminated due to the fact that she is physically disabled.

Petitioner's asserted disabilities consist of a leg rash

and the alleged perception that there is a problem with her

immune system.

In order to establish a prima facie violation of94.

the Florida Civil Rights Act and the Americans With

Disabilities Act (ADA), Petitioner must present evidence

that she: (1) has a disability, (2) is a qualified

individual, and (3) was discriminated against because of

42 U.S.C. § 12112(a); see Reed v. Heilthe disability.

Co., 206 F.3d 1055, 1061 (11th Cir. 2000) . In order to be

entitled to relief all three elements must be satisfied.
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For Petitioner to be successful in her claim, she95.

must first demonstrate that she had a physical disability

The ADA states that,at the time of her employment.

"being regarded as having a physical or"disability" means

mental impairment that substantially limits one or more of

Goldsmiththe major life activities of such individual."

v. Jackson Memorial Hospital Public Health Trust, 33

F.Supp.2d 1336, 1340-1341 (S.D. Fla. 1998.). "Major life

activities refers to functions such as caring for oneself,

performing manual tasks, walking, seeing, hearing,

speaking, breathing, learning, and working." Id.

Petitioner brought forth no credible evidence96.

that tends to establish that she had an impairment that

limited one of her major life activities:

There was no credible evidence thata)

demonstrated Petitioner could not carry out a major

Petitionerlife function due to her leg rash.

testified that this rash caused a limp, but no other

testimony corroborated this evidence. In fact, no

other witnesses knew of the rash's existence, or

noticed the limp that Petitioner complained of.

Petitioner's alleged disabilities had no affect upon

her ability carry out a major life function, and thus,
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they cannot be classified as disabilities under the

ADA.

The other impairment that Petitioner claimsb)

to have been the basis of discrimination is the

alleged perception that her immune system has

problems. There is a vast absence of credible

evidence to support this claim. Petitioner brought

forth no evidence illustrating how this suspicion

would limit her ability to perform major life

functions. As such, it cannot be defined as a

disability under the ADA.

Because Petitioner has failed to bring evidence97.

forward proving that she had a disability at the time of

her employment, she has failed to establish a prima facie

violation of the FCRA or the ADA and is therefore barred

from receiving relief under ADA and FCRA. Even if

Petitioner had established a prima facie case, DOAH

articulated legitimate, nondiscriminatory reasons for her

The evidence presented by DOAH establishedtermination.

that Petitioner was chronically late to work, she slept

during a very important meeting, she used the phone

excessively and she generally lacked initiative. Any one

of these reasons, standing alone, would satisfy

Respondent's burden. Petitioner failed to produce
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competent evidence that demonstrates that the reasons

advanced by DOAH for its decision to terminate Petitioner

were pre-textual.

VI. THE RETALIATION CLAIM

In order to establish a prima facie case of98.

retaliation, Petitioner must show that: (1) she engaged in

statutorily protected activity, (2) an adverse employment

action occurred, and (3) the adverse action was casually

related to her protected activities. Little v. United

Technologies, 103 F.3d 956, 959 (11th Cir. 1997).

99. Florida Statutes Section 760.10(7) helps explain

what types of conduct are statutorily protected activities.

It provides that it is unlawful to discriminate "against

any person because that person has opposed any practice

which is an unlawful employment practice under this

section, or because that person has made a charge,

testified, assisted, or participated in any manner in an

investigation, proceeding, or hearing under this section."

100. Petitioner's evidence of unlawful retaliation is

that her supervisor, Ann Cole, displayed negative body

language when she learned that Petitioner was riding to

work with a DOAH employee who had filed a grievance against

Carpooling to DOAH with a co-worker is not aMs. Cole.

statutorily protected activity encompassed by Florida
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Statutes, Section 760.10(7). Thus, Petitioner has failed

to satisfy the first prong of the retaliation analysis.

There is no disputing the fact that Petitioner101.

was terminated from DOAH on September 30, 1997. By

bringing forth evidence demonstrating that she was

terminated, Petitioner has satisfied the second prong of

the retaliation analysis, proving that an adverse

employment action occurred.

102. However, Petitioner has failed to bring forth any

credible evidence demonstrating that her termination was

related to any statutorily protected conduct. Even if

carpooling with another office member could be construed as

a protected act, there is still absolutely no credible

evidence that casually connects the carpooling with

Petitioner has failed toPetitioner's termination.

establish that her termination was related to anything but

her poor job performance. Accordingly, Petitioner has

failed to meet the third prong of this analysis.

103. The evidence presented established that

Petitioner did not: 1) engage in any statutorily protected

act, or 2) show a link between her termination and any

Because Petitioner has failed to meet herprotected act.

burdens of production and persuasion, she has failed to

establish a prima facie retaliation claim.
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104. Even if Petitioner had established a prima facie

retaliation claim, DOAH articulated legitimate,

nondiscriminatory reasons for her termination.

105. Once an employee establishes her prima facie case

of retaliation, the employer must proffer a legitimate,

nondiscriminatory reason for the adverse employment action.

Civil Rights Act of 1964, § 701 et seq., as amended, 42

U.S.C.A. § 2000e et seq.

106. In summary, Petitioner's position that she

suffered discrimination based on retaliation for engaging

in an activity protected by Section 760.10(7), Florida

Statutes, is not supported by a preponderance of the

Even if Petitioner had established a prima facieevidence.

case, DOAH articulated legitimate, nondiscriminatory

The evidence presented byreasons for her termination.

DOAH established that Petitioner was chronically late to

work, she slept during a very important meeting, she used

the telephone excessively and she generally lacked

initiative. Any one of these reasons, standing alone,

Petitioner failed towould satisfy Respondent's burden.

produce competent evidence that demonstrates that the

reasons advanced by DOAH for its decision to terminate

Petitioner were pre-textual.

RECOMMENDATION
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In the present case, Respondent showed a legitimate

reason for discharging Petitioner. Petitioner failed to

establish a prima facie case of discrimination based upon

her race, religion, disability or marital status.

Petitioner also failed to demonstrate that Respondent

discriminated against her in retaliation for Petitioner

engaging in an activity that was protected by Section

760.10(7), Florida Statutes. Having considered the

foregoing Findings of Fact, Conclusions of Law, the

evidence of record, the candor and demeanor of the

witnesses, and the pleadings and arguments of the parties,

it is, therefore RECOMMENDED that a Final Order be entered

by the Florida Commission on Human Relations dismissing the

Petition for Relief in its entirety.

day of

, Leon County,/Flojrida^|
DONE AND ENTERED this

2003, in Tallahassee
i

c
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Relations this 2nd day of December
2003.
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 STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TAMMY L. KING, 
 
     Petitioner, 
 
vs. 
 
SERVICE MASTER PROFESSIONAL, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1576 

   
RECOMMENDED ORDER 

 Pursuant to notice this cause came on for formal hearing 

before P. Michael Ruff duly-designated Administrative Law Judge 

on September 16, 2003, in Pensacola, Florida.  The appearances 

were as follows: 

APPEARANCES 
 
     For Petitioner:  K. Jeffrey Reynolds, Esquire 
    924 N. Palafox Street 
    Pensacola, Florida  32501 
     
     For Respondent:  Banks T. Smith, Esquire 
    Hall, Smith & Jones 
    Post Office Box 1748 
    Dothan, Alabama  36302 

 
STATEMENT OF THE ISSUES 

 
     The issues to be resolved in this proceeding concern 

whether the Petitioner was discriminated against by being 

terminated, allegedly on account of her race, and in retaliation 

for filing a claim concerning discrimination.   
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PRELIMINARY STATEMENT 

 This cause arose upon the filing of a charge of 

discrimination with the Florida Commission on Human Relations 

(Commission) on May 30, 2002, by the Petitioner, Tammy L. King.  

The charge of discrimination claims that the Petitioner was 

discriminated against because of her race (white) as well as for 

alleged retaliation concerning her filing of a claim of 

discrimination.   

The Petitioner was terminated from her position of 

employment with the Respondent.  In essence the Petitioner 

maintains that during her employment with Service Master 

Professional Services, Inc., the Respondent, she was 

discriminated against by a supervisor, Gene Janushanis, because 

she was white.  She maintained that Mr. Janushanis threatened 

her and used profanity towards her, but did not threaten or use 

profanity towards black employees when speaking to them.  She 

stated that he refused to allow her to discipline black 

employees.  On June 20, 2001, she wrote a letter to the Equal 

Employment Opportunity Commission (EEOC) complaining about    

Mr. Janushanis's treatment of her.  She provided a copy of the 

letter to the owners of the Respondent.  She relates that she 

was retaliated against and was fired on June 25, 2001.   

 The cause came on for hearing as noticed.  The Petitioner 

presented the testimony of three witnesses, including the 
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Petitioner's testimony and the Petitioner's Exhibit One, which 

was admitted into evidence.  Additionally, after the hearing, 

the Petitioner was allowed to submit a late exhibit, 

Petitioner's Composite Exhibit Two, consisting of various items 

of financial information and records concerning the question of 

lost pay and benefits and the like regarding her alleged 

discriminatory termination.  The Petitioner's late-filed Exhibit 

Two is admitted into evidence. 

 The Respondent presented one witness and Exhibits One 

through Fourteen, which were admitted into evidence.  Before 

adjournment of the hearing the parties requested the opportunity 

to submit proposed recommended orders upon an extended briefing 

schedule and Proposed Recommended Orders were timely submitted 

on before October 6, 2003.  Those Proposed Recommended Orders 

have been considered in the rendition of this Recommended Order.  

FINDINGS OF FACT 

 1.  Tammy King, the Petitioner, became employed by the 

Respondent in June of 2000.  She was employed as an operations 

manager, supervising the cleaning service work for various 

customer accounts as well as the people employed to perform the 

cleaning service work for those accounts.  She was employed by 

the Respondent for approximately one year.  The owners of the 

Respondent company are Linda and Daniel Coley.   
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 2.  On October 18, 2000, Ms. King was evaluated by her 

evaluator and supervisor Christopher Stettner and received an 

excellent evaluation, which was apparently co-extensive with the 

end of her probationary period.   

3.  Gene Janushanis also was in a supervisory capacity over 

the Petitioner.  Mr. Janushanis, in his supervisory role, is the 

primary focus of the Peititoner's complaint of discriminatory 

conduct concerning his conduct and attitude toward her.  The 

Petitioner contends, in essence, that Mr. Janushanis refused to 

allow the Petitioner to discipline black employees and treated 

her more harshly, with harassment, including cursing at her, and 

otherwise interfered with her performance of her job.  She 

stated that he treated black employees, including black 

supervisors in similar positions to the Petitioner, more 

favorably, as to disciplinary or job performance issues, than he 

treated the Petitioner. 

 4.  The Petitioner maintains that she had no problems, 

disciplinary or otherwise, in the performance of her job before 

Mr. Janushanis was hired as her supervisor and that their 

numerous altercations commenced shortly thereafter.  However, 

she also developed a difficult relationship with Christopher 

Stettner, the supervisor who gave her the excellent evaluation 

at the end of her probationary period.  Apparently, their 

relationship deteriorated soon thereafter and became quite 
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hostile.  In fact, Mr. Stettner filed an internal complaint or 

grievance against the Petitioner concerning alleged harassment 

of him by the Petitioner.  This resulted in the Respondent's  

scheduling additional "anti-harassment training" for the 

Petitioner and other employees thereafter.  Thus, a hostile 

relationship with abrasive arguments ensued between the 

Petitioner and Mr. Stettner, as well as between the Petitioner 

and Mr. Janushanis, starting in the late part of 2000 and 

through the first half of the year 2001. 

5.  Cassey Clark, the Human Relations Director for 

Respondent, witnessed a number of "very harsh arguments" between 

Tammy King and office employees or supervisors Dwayne Coley, 

Chris Stettner, and Gene Janushanis.  Both owners and employees 

witnessed very hostile, violent arguments between Mr. Janushanis 

and the Petitioner on a number of occasions, sometimes in the 

presence of customers of the company and generally in the 

presence of other employees or owners.  These altercations 

included instances where the Petitioner refused to perform 

directions of her supervisor. 

6.  Additionally, a substantial number of employees had 

verbal altercations with the Petitioner concerning receiving 

credit for, and payment for, the hours they had worked.  On a 

repetitive basis the Petitioner failed to submit correct hours 

for the payroll and in one case got into a verbal altercation 
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with an employee, Sonya Ross, chased the employee out in the 

parking lot, and refused to give her her last paycheck, telling 

her that she would mail the check to her, which was against 

company policy.  The Petitioner exhibited a hostile, threatening 

attitude and conduct toward employees concerning hours worked 

and other aspects of her opinion of the way they were performing 

their jobs, as well as concerning payroll issues.  Such 

instances occurred with at least nine employees.  This hostile, 

threatening attitude and failure to comply with the payroll 

policies of the Respondent, as well as the several instances of 

the Petitioner failing to perform as directed by her 

supervisors, constituted misconduct under the regular policies 

of the Respondent. 

 7.  These instances of misconduct occurred on a frequent 

basis through the first half of 2001, including an instance 

where an employee called to state that she had to be out for two 

days because her baby was sick with a high fever.  The employee 

followed company policy and provided documentation from the 

physician involved concerning her need to be off from work.  She 

then called Tammy King to say that she had to go back to the 

hospital with her child, and Ms. King told her that she would be 

terminated.  The employee then called the owner, Linda Coley, to 

inform her of the problem because she was afraid of losing her 

job.  Ms. Coley then spoke with Ms. King and reminded her that 
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it was against company policy to terminate an employee if he or 

she brought proper documentation from the physician or hospital, 

which was the case.  This also was a clear violation of company 

policy concerning employees and supervisors.   

8.  These instances of misconduct and the very hostile 

verbal altercations between the Petitioner and Mr. Janushanis, 

her branch manager, continued until June of 2001.  The 

Respondent counseled with both the Petitioner and Mr. Janushanis 

about their conduct and attitude between themselves and toward 

other employees.  Ultimately the decision was made in mid-June 

2001 to terminate the Petitioner and Mr. Janushanis as well.      

On June 22, 2001, the Petitioner was terminated, as was 

Mr. Janushanis, on the same date.  On June 20, 2001, the 

Petitioner had filed a complaint with the EEOC, by letter, and 

informed the Respondent of that fact.  The decision to terminate 

the Petitioner, however, had been made prior to the filing of 

the complaint with the EEOC. 

 9.  The Petitioner has failed to establish that any actions 

taken by the Respondent toward her were related to her race.  

The supervisor complained of by the Petitioner was of the same 

race, white, and there is no persuasive evidence that shows any 

intent by the owners or management of the company to treat 

similarly-situated members of another race more favorably.      
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     10.  In fact, there was preponderant and substantial 

evidence of misconduct on behalf of the Petitioner which 

established a legitimate, nondiscriminatory reason for her 

termination.  Although her initial performance was rated as 

excellent in the initial months of her employment, the 

Petitioner failed to continue that level of performance.  In 

fact, her misconduct on the job, including the instances 

enumerated in the above findings of fact shows that the 

Petitioner's conduct and performance had deteriorated so that 

she was not properly performing the various requirements of her 

employment position, when viewed in the context of regularly-

adopted company policy. 

 11.  Upon the Respondent's becoming aware of these conduct 

shortcomings, and failure to properly perform in her position, 

as well as the improper conduct by her supervisor, the 

Respondent did not condone the Petitioner's level of conduct nor 

that of her supervisor, Mr. Janushanias.  Rather, the Respondent 

sought to assist them in improving their conduct and 

performance.  When these efforts were not successful, the 

Respondent ultimately terminated both of them. 

CONCLUSIONS OF LAW 

 12.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.57(1) and 120.569, Fla. Stat. 
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 13.  Pursuant to Sections 760.01 through 760.11, Florida 

Statutes, it is unlawful for Florida employers to discriminate 

on the basis of race in employment decisions.  The Respondent is 

an employer for purposes of the relevant provisions of Chapter 

760, Florida Statutes, and the Petitioner is an employee.  The 

Florida Civil Rights Act, Chapter 760, Florida Statutes, is 

patterned after Title VII U.S.C. (the Civil Rights Act of 1964).  

The First District Court of Appeal determined in School Board of 

Leon County v. Hargis 400 So. 2d 103, (Fla. 1st DCA 1981), that 

the legal principles established in the Federal Anti- 

Discrimination Laws, specifically Title VII, as amended, are to 

be accorded great deference when applying Chapter 760, Florida 

Statutes.  See also School Board of Leon County v. Weaver, 556 

So. 2d 443, 445 (Fla. 1st DCA 1990).  Therefore, relying on 

federal court decisions construing Title VII is appropriate when 

construing cases arising out of Chapter 760, Florida Statutes.  

Harper v. Blockbuster Entertainment Corporation, 139 F.3d 1385, 

1387 (11th Cir. 1998). 

 14.  The Petitioner in a case such as this has the burden 

of establishing by a preponderance of the evidence, a prima 

facie case of unlawful discrimination.  McDonnell Douglas Corp., 

v. Green, 411 U.S. 792 (1973).  A prima facie case requires that 

the evidence be adequate to create an inference that an 

employment decision was based upon a discriminatory criterion.  
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International Brotherhood of Teamsters v. United States, 431 

U.S. 324, 358 (1977).  If a prima facie case is established then 

the employer has the burden to produce evidence articulating a 

legitimate, non-discriminatory reason for the employment 

decision at issue.  McDonnell Douglas Corp., 411 U.S. at 801; 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 

253-55 (1981).  The Petitioner retains the ultimate burden of 

persuasion and must persuade the court by demonstrating by a 

preponderance of evidence that he or she was the victim of 

intentional discrimination.  Burdine, 450 U.S. at 256; St. 

Mary's Honor Center v. Hicks, 509 U.S. 502 (1993). 

 15.  A Petitioner may establish a prima facie case of 

discriminatory termination by showing (1) he is a member of a 

protected class; (2) that an adverse employment action occurred; 

(3) that he and a similarly-situated non-protected person 

received dissimilar treatment; and (4) that there is sufficient 

evidence to infer a causal connection between the Petitioner's 

race and the adverse employment action.  Woodbury v. Sears 

Roebuck & Co., 901 F. Supp 160, (M.D. Fla. 1995).  The 

Petitioner established that she is white and she maintains that 

she has been discriminated against based upon her race because 

the supervisor Mr. Janushanis, refused to let her discipline 

black employees and, in disciplinary situations, treated black 

employees more favorably than he treated her.  This is her  
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assertion in testimony and it was not supported or corroborated 

by any other testimony or evidence.  Although she maintains that 

there were black employees who were treated more favorably than 

she, she named no such employees.  She did not otherwise 

establish who such employees might be nor any of the facts and 

circumstances which would indicate that they are similarly- 

situated employees of a different race, that is, not of her same 

classification or protected status and who were treated more 

favorably.   

 16.  Concerning the fourth element referenced above in 

establishing a prima facie case, the Petitioner's proof fails.  

She brought forward no evidence to show that there was any 

causal connection between her adverse employment action 

(termination) and her race.  In fact, the supervisors with whom 

she had a hostile relationship were white and the primary 

protagonist of the Petitioner, Mr. Janushanis, is white and he 

was terminated on the same day the Petitioner was terminated.  

There is simply no evidence at all to show that she was 

terminated for any racially discriminatory reasons. 

 17.  In order to determine whether a exemplar employee is 

similarly situated, it must be determined whether the employees 

are involved in the same or similar conduct and they must be 

identified.  If similarly-situated employees treated more 

favorably than the Petitioner cannot be identified by the 
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Petitioner and their conduct can not be described sufficiently 

clearly to determine whether their conduct was the same or 

similar to that of the Petitioner, then the Petitioner fails to 

establish a prima facie case.  See Holifield v. Reno, 115 F.3d 

1555, 1562 (11th Cir. 1997). 

 18.  Even had the Petitioner demonstrated a prima facie 

case, which she did not, the Respondent's burden to show that 

there was a legitimate, nondiscriminatory reason for the 

Petitioner's termination is one of the production of evidence 

not of preponderant proof.  The Petitioner must then overcome 

that production with evidence that shows that the proffered 

reasons  for the termination were pretextual and that the real 

reason was racial discrimination.  See Robertson v. the Home 

Depot, 976 F. Supp 1467, 1473 (S.D. Fla. 1997).  Even if an 

employer terminates a Petitioner for excessively harsh reasons, 

so long as the employer articulates a legitimate, 

nondiscriminatory reason for the action taken (here poor job 

performance, insubordination and misconduct) and so long as the 

reason articulated for that termination is not for 

discriminatory reasons encompassed by Title VII or Chapter 760, 

Florida Statutes, and pled by the Petitioner in its charge or in 

its Petition, the Petitioner cannot prevail.  See Nix v. WLCY 

Radio/Rahal Communications, Inc., 738 F.2d 1181, 1187 (11th Cir. 

1984).   
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19.  Here the preponderant evidence clearly shows that the 

Petitioner's conduct, attitude and performance were 

deteriorating markedly over the course of late 2000 and early 

2001.  Even though there was no persuasive evidentiary showing 

that the treatment the Petitioner felt she received was due to 

her race, by her primary protagonist, Mr. Janushanis or the 

Respondent, the evidence clearly shows that the hostile, 

argumentative attitude of both Mr. Janushanis and the Petitioner 

toward each other and to others was not tolerated or condoned by 

the Respondent.  The Respondent made genuine efforts to have 

both employees counseled and trained further in proper 

management methods to avoid harassment and other hostile working 

circumstances, policies and conduct.  When these methods of 

providing additional training in managing colleagues and 

employees failed, the company ultimately terminated both the 

Petitioner and Mr. Janushanis, as Ms. Linda Coley put it, "to 

keep the peace."  This effort to improve the general atmosphere 

of working conditions and to avoid a hostile environment in the 

work place was a sufficient, legitimate, non-discriminatory 

reason for both employees to be terminated.  Even if one might 

consider such a termination to be too harsh in the case of the 

Petitioner, so long as it was not for a discriminatory reason, 

the decision may stand unchallenged in this forum and under 

Chapter 760, Florida Statutes.   
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20.  The Respondent met its burden of production to show a 

legitimate, nondiscriminatory reason by providing evidence that 

the decision to terminate the Petitioner was based on objective 

management criteria, after a good faith effort to train the 

Petitioner and her protagonist to alleviate the hostile working 

environment largely existing between the two of them.  See 

Holifield supra. at 1564.  The Respondent has thus met its 

burden of production of evidence so as to allow a conclusion 

that the termination was not motivated by discriminatory animus.  

See Burdine, 450 U.S. at 254-55. 

 21.  The Petitioner has the burden to show that the 

Respondent's reason was pretextual and that actual intentional 

discrimination occurred.  The Petitioner did not meet that 

burden.  See Arnold v. Burger Queen System, Inc., 509 So. 2d 959 

(Fla. 2nd DCA 1987).  Mere conclusory allegations of 

discrimination are insufficient.  Woodbury, 901 F. Supp at 1565.  

The Petitioner failed to produce evidence that the Respondent 

was not experiencing violations of policy, improper work 

performance, misconduct, and improper attitude on the part of 

the Petitioner, which are the general reasons for the 

Petitioner's termination.  The Petitioner did not produce 

persuasive evidence that could lead to a conclusion that the 

Respondent's evidence was unworthy of credence.  The Petitioner 

was required to show that the proffered reasons had no basis in 
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fact, that the proffered reasons did not actually motivate the 

employment decision in question, or that they were insufficient 

to motivate the employment decision.  See Robertson, 976 F. Supp 

at 1475.  Thus, the Petitioner's burden to show pretext was not 

met.   

22.  In summary, there is simply no persuasive evidence to 

show that the termination of the Petitioner from her position of 

employment with the Respondent or any of the events or decisions 

leading up to it were motivated by reasons of racial 

discrimination.  Likewise, it was not demonstrated by any 

persuasive evidence that the termination of the Petitioner was 

in retaliation for her filing a claim letter with the EEOC.  The 

preponderant evidence of record clearly shows that the decision 

to terminate the Petitioner occurred prior to her making her 

claim to the EEOC.  Consequently, no preponderant evidence 

supportive of the Petitioner's claim has been established. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 
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RECOMMENDED: 

That a Final Order be entered by the Florida Commission on 

Human Relations dismissing the Petition for Relief in its 

entirety. 

DONE AND ENTERED this 3rd day of December, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of December, 2003. 
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K. Jeffrey Reynolds, Esquire 
924 N. Palafox Street 
Pensacola, Florida  32501 
 
Banks T. Smith, Esquire 
Hall, Smith & Jones 
Post Office Box 1748 
Dothan, Alabama  36302 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 



 17

Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSE YOUNGS, 
 
     Petitioner, 
 
vs. 
 
TOUCAN'S RESTAURANT,1/ 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 03-2457 

  
 
 

RECOMMENDED ORDER 
 

 A hearing was held pursuant to notice by video 

teleconference, on September 25, 2003, in Tallahassee and 

Daytona Beach, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros. 

APPEARANCES 

     For Petitioner:  Matthew E. Romanik, Esquire 
                      Johnson, Gilbert & Romanik 
                      444 Seabreeze Boulevard, Suite 430 
                      Daytona Beach, Florida  32118 
                      
     For Respondent:  Mary Ann Pistilli, pro se 
                      2526 Glenhaven Street 
                      New Smyrna Beach, Florida  32168 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Charge of Discrimination filed by 

Petitioner on January 16, 2001. 
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PRELIMINARY STATEMENT 

On January 16, 2001, Petitioner, Rose Youngs, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR) which alleged that Respondent, Toucan's 

Restaurant, n/k/a Skylark's Sports Shack, violated Section 

760.10, Florida Statutes, by discriminating against her on the 

basis of sex.  The Charge of Discrimination alleged that 

Petitioner was sexually harassed by the restaurant manager's 

husband. 

The allegations were investigated and on May 23, 2003, FCHR 

issued its Determination: Cause.  On June 6, 2003, FCHR issued 

its Notice of Determination: Cause.   

A Petition for Relief was timely filed by Petitioner on 

June 19, 2003.  FCHR transmitted the case to the Division of 

Administrative Hearings (Division) on or about July 3, 2003. 

On July 18, 2003, Petitioner filed a Motion for Joinder 

seeking the joinder as Respondents, Craig and Mary Ann Pistilli.  

The motion alleged that the Pistillis were the former owners of 

Toucan's Restaurant and that Joseph Della Valla, owner of the 

building which was formerly Toucan's Restaurant, now known as 

Skylark's Sports Shack, was not in possession of the building at 

the time of the alleged incident giving rise to this case.   
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On August 5, 2003, an Order was issued pursuant to Rule 28-

106.109, Florida Administrative Code, notifying Craig Pistilli 

and Mary Ann Pistilli of this proceeding and that their 

substantial interests may be affected.  The Order gave the 

Pistillis an opportunity to be joined as parties of record with 

a deadline of August 19, 2001.  No response was filed to the 

Order.  Despite not having filed a response to the August 5, 

2003, Order, Mary Ann Pistilli appeared at the final hearing on 

behalf of Respondent, Toucan's Restaurant. 

On August 5, 2003, a Notice of Hearing was issued setting 

the case for formal hearing on September 25, 2003, by video 

teleconference.   

At hearing, Petitioner presented the testimony of Rene 

Brewer and testified on her own behalf.  Petitioner offered 

Exhibit No. 1, which was admitted into evidence without 

objection.  Respondent presented the testimony of Teresa Woods 

and Mary Ann Pistilli.  Respondent did not offer any exhibit 

into evidence.     

On October 10, 2003, I.J. Wesley Ogburia, Esquire, filed a 

Notice of Appearance on behalf of Respondent.  A Transcript, 

consisting of one volume, was filed on November 10, 2003. 

Petitioner timely filed a Proposed Recommended Order which has 

been considered in the preparation of this Recommended Order.  

Respondent did not file any post-hearing submission. 
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FINDINGS OF FACT 

1.  Petitioner was employed by Respondent, Toucan's 

Restaurant, as a cocktail waitress.  The record is unclear as to 

when she began her employment there.  Her last day on the job 

was March 18, 2000.   

2.  The record is not entirely clear as to the exact legal 

entity that owned Toucan's Restaurant (the restaurant).  

However, Mary Ann Pistilli was an apparent officer of the 

corporation which owned the restaurant and acted in the capacity 

of manager. 

3.  There is no evidence in the record showing that Mary 

Ann Pistilli's husband, Craig Pistilli, was an owner or manager 

of the restaurant.  However, he was sometimes at the restaurant.  

The extent or frequency of his presence at the restaurant is 

also unclear.  According to Rene Brewer, a bartender at the 

restaurant, Mr. Pistilli "wasn't there a lot." 

4.  While present at the restaurant, Mr. Pistilli would 

sometimes give direction to employees on certain issues.  For 

example, he directed Ms. Brewer as to the amount of liquor she 

put in a customer's drink.  It was Ms. Brewer's understanding 

that Mrs. Pistilli knew that Mr. Pistilli would sometimes direct 

employees regarding such employment tasks.  However, 

Mrs. Pistilli did not testify as to her knowledge of 

Mr. Pistilli's actions of giving any direction to employees, 
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and, therefore, the extent of her actual knowledge of 

Mr. Pistilli's actions regarding directing employees on 

employment matters was not established.   

5.  On Friday nights, Karaoke entertainment was offered at 

the restaurant.  During a certain song, Petitioner would perform 

a dance.  Petitioner was not asked to perform this dance by her 

employer and did so voluntarily.  Mrs. Pistilli was opposed to 

Petitioner dancing in this manner.  Petitioner would stand on a 

chair near the Karaoke machine with her back to the patrons, let 

down her hair, and unbutton her shirt giving the appearance she 

was undressing.  However, she wore a t-shirt under the shirt she 

unbuttoned.  When she turned to face the patrons, it became 

clear that she wore the t-shirt underneath the shirt she 

unbuttoned.  Then she would dance around the restaurant and its 

bar area and patrons would give her money for dancing.  The 

money was given to her by both male and female patrons in 

various ways.  For example, when a male patron would put money 

in the side of his mouth, she would take it with her teeth. 

6.  Petitioner's dancing was not sexual in nature but was 

more in the nature of a fun part of the Karaoke.   

7.  On March 18, 2000, Petitioner was in the bar area of 

the restaurant.  Petitioner's description of what happened is as 

follows:   
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I was at work, and Craig had come in with 
one of his friends.  It was his friend's 
birthday.  And the bar wasn't very busy at 
all.  I had two customers that just came in.  
And he was just being loud, and he came over 
and asked me if I'd get up on the bar and 
dance, and I told him no.  
 
He set me up--at the end of the bar is like 
a long, and then there's a little like an L, 
and that part lifts up.  The lift-up part 
was down, and he set me up on top of that.  
And I told him, you know, to leave me alone.  
And when I got down, he slapped me on the 
rear.  And then he backed up, he unbuttoned 
his shirt, he unzipped his pants and said I 
ought to go in the dining room and dance 
around like this….Craig's friend was sitting 
at the bar, and Craig came over and said I 
got twenty dollars in my pocket, I want you 
to dance, it's Chris' birthday, and I told 
him no.   
 
And so a few minutes later he came over, he 
grabbed my arms, he shoved me against--
lifted my arms over my head, shoved me in 
the corner of the bar.  I told him he was 
hurting me . . . .  After the third time of 
me telling him that he was hurting me, he 
finally let go and he backed up and he went 
00-00-00.   
   
And I was very upset.  I went into the 
kitchen, I was crying very hard . . . .   

 
8.  While Petitioner's description of what happened 

contains hearsay statements purportedly made by Mr. Pistilli, 

Petitioner's testimony describing Mr. Pistilli's actions and her 

reaction to the incident is deemed to be credible. 

9.  Petitioner sustained physical injuries as a result of 

this incident with Mr. Pistilli.2/ 
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10.  Ms. Brewer was behind the bar on Petitioner's last day 

of employment.  She saw Mr. Pistilli come into the restaurant 

with a friend.  Mr. Pistilli appeared to her to be intoxicated.  

She saw Mr. Pistilli hug Petitioner in front of the bar.  She 

did not see any other contact between Mr. Pistilli and 

Petitioner on that day.  However, she had seen Petitioner hug 

Mr. Pistilli on other occasions.  She also saw Petitioner hug 

restaurant patrons on other occasions. 

11.  Teresa Woods was another bartender who worked at the 

restaurant.  On Petitioner's last day of employment, Ms. Woods 

briefly saw and spoke to Petitioner in the kitchen of the 

restaurant.  Petitioner was upset and told Ms. Woods that her 

neck and back were hurt.  Petitioner then left the building and 

did not say anything further to Ms. Woods.  Petitioner did not 

return to work.    

12.  Mrs. Pistilli was not at the restaurant on March 18, 

2000.  She did not see any of the events that occurred between 

Petitioner and her husband.  She had heard about the allegation 

that her husband hugged Petitioner but was unaware of the other 

allegations: 

Q:  When did you first become aware that 
Mrs. Youngs had filed a workers' 
compensation claim?   

  
A:  I can't recall exactly when it was.  
They did call me.  I can't tell you exactly 
how long a period of time--  
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Q:  Can you give us your best approximation 
of how close it was in time to--if you 
assume that the date--    

  
A:  A month.  A month maybe.  I don't know.  
It was well after.  

  
* * * 

 
Q:  And did the comp carrier tell you the 
nature of the injury or how Mrs. Youngs 
contends that it happened?  

  
A:  Yes, And he came in and I spoke with 
him, and they said that they'd be back in 
touch, and never heard from them.   

  
Q:  And what did they tell you or what was 
their understanding of what Mrs. Youngs was 
contending happened after that conversation?   

  
A:  All I know is my husband hugging her.  
This stuff I heard today is all new stuff 
about zippering pants.  I never heard of any 
of that.  I never heard any of that.  

  
13.  While Mrs. Pistilli was generally aware of an ongoing 

workers' compensation claim by Petitioner against the 

restaurant, she was unaware of the most egregious allegations 

made regarding her husband until well after the fact.  While she 

understood that her husband hugged Petitioner on March 18, 2000, 

her knowledge of that was gained approximately one month after 

the fact when finding out about a workers' compensation claim.  

Moreover, she had knowledge that during Petitioner's period of 

employment at the restaurant, Petitioner occasionally hugged her 

husband and some restaurant patrons. 
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14.  No competent evidence was presented that Mrs. Pistilli 

knew or should have known that Mr. Pistilli engaged in the 

behavior described by Petitioner that took place on March 18, 

2000. 

15.  Petitioner acknowledged that other than the incident 

on March 18, 2000, Mr. Pistilli did not make any references to 

Petitioner about her body during her employment at the 

restaurant.   

CONCLUSIONS OF LAW 
 

 16.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569, 120.57, and 760.11, Fla. Stat. (2000).      

17.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

sex. 

18.  To establish a prima facie case of sexual harassment 

as a result of a hostile work environment, the employee must 

prove the following by a preponderance of the evidence:       

(a) that she is a member of a protected group; (b) that she was 

subjected to unwelcome harassment; (c) that the harassment 

complained of was based on sex; (d) that the harassment 

complained of was sufficiently severe or pervasive to alter a 

term, condition, or privilege of employment by creating an 
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abusive working environment; and (e) respondeat superior, that 

is, that the employer knew or should have known of the 

harassment in question and failed to take remedial action.  

Sparks v. Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th Cir. 

1987); Henson v. City of Dundee, 682 F.2d 897, 905 (11th Cir. 

1982).3/  

19.  The United States Supreme Court has described the test 

for measuring the quality of the work environment and whether it 

constitutes a sexually hostile or abusive environment:   

So, in Harris, we explained that in order to 
be actionable under the statute, a sexually 
objectionable environment must be both 
objectively and subjectively offensive, one 
that a reasonable person would find hostile 
or abusive, and one that the victim in fact 
did perceive to be so.  510 U.S. at 21-22, 
114 S. Ct., at 370-371.  We directed courts 
to determine whether an environment is 
sufficiently hostile or abusive by 'looking 
at all the circumstances,' including the 
'frequency of the discriminatory conduct; 
its severity; whether it is physically 
threatening or humiliating, or a mere 
offensive utterance; and whether it 
unreasonably interferes with an employee's 
work performance.' Id., at 23, 114 S. Ct., 
at 371. 

 
Faragher v. City of Boca Raton, 524 U.S. 775 at 787, 118 S. Ct. 

2275 at 2283(1998), quoting Harris v. Forklift Systems, Inc, 

Inc., 114 S. Ct. 370 (1993).  

20.  A hostile work environment claim requires a showing of 

severe or pervasive conduct.  Burlington Industries v. Ellerth, 
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524 U.S. 742, 743 (1998).  Conduct must be so extreme to amount 

to a change in the terms and conditions of employment.  Faragher 

supra, 118 S. Ct. 2275 at 2284.  Isolated incidents, unless 

extremely serious, do not amount to discriminatory changes in 

the terms and conditions of employment.  Id. 

21.  The facts in this case support the conclusion that 

Petitioner met the first four elements necessary to establish a 

prima facie case:  (a) Petitioner belonged to a protected class 

or group; (b) she was subjected to unwelcome harassment on 

March 18, 2000; (c) the harassment was based on sex; and      

(d) while the evidence does not support a conclusion that 

Mr. Pistilli's actions were pervasive,4/ his actions on March 18, 

2000 were severe enough to meet the definition of hostile work 

environment set out in Faragher, supra.   

22.  However, Petitioner has not met the fifth element 

required to establish a prima facie case of hostile work 

environment, i.e., respondeat superior.  Petitioner has not 

offered any citation which persuades the undersigned that the 

case law regarding liability of employees as a result of actions 

of their supervisors applies under this factual circumstance.  

That is, Mr. Pistilli was neither a president, owner, partner, 

corporate officer, or even an employee of Respondent.  See 

generally, Faragher, 118 S. Ct. 2275 at 2284 (Court cited cases 
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in which employer was held liable for conduct of persons in 

various capacities). 

23.  An employer is not automatically liable for harassment 

by a supervisor who creates the requisite degree of 

discrimination.  Faragher 118 S. Ct. 2275, 2291 relying on 

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 106 S. Ct. 

2399 at 2286.  As a general proposition, only a supervisor, or 

other person acting with the authority of the employer, can 

cause an injury that results in an adverse tangible employment 

action.  Ellerth at 762.  In the instant case, Mr. Pistilli was 

not a supervisor or employee of Respondent.  Further, he did not 

take any adverse employment action (i.e., he did not fire 

Petitioner or take any other action regarding her employment.) 

Accordingly, there is no automatic liability imputed to 

Respondent.  See Ellerth, 524 U.S. 742 at 763;  and Faragher, 

524 U.S. 775 at 790.   

24.  An employer can be liable for the sexual harassment of 

a supervisor if the employer knew or should have known about the 

conduct and failed to stop.  Ellerth, 524 U.S. 775 at 758.   The 

evidence is clear that Mrs. Pistilli did not know about 

Mr. Pistilli's inappropriate actions on March 18, 2000, until 

well after the fact and well after Petitioner left the 

employment of Respondent.  Moreover, Petitioner did not report 

the incident to Mrs. Pistilli.     
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25.  Further, the evidence does not support a conclusion 

that Mrs. Pistilli should have known about Mr. Pistilli's 

behavior toward Petitioner on March 18, 2000.  The evidence does 

not establish that his behavior was pervasive enough to 

establish constructive knowledge on behalf of Mrs. Pistilli.  

See Farley v. American Cast Iron Pipe Company, 115 F.2d 1548, 

1553 (11th Cir. 1997).   

26.  Accordingly, even if Mr. Pistilli were considered to 

be a supervisor or someone within the authority of Respondent, 

Petitioner did not prove that the employer knew or should have 

known about the complained-of behavior.  Mrs. Pistilli did not 

have any opportunity to take preventative or corrective 

opportunities of any offensive behavior of her husband.  See 

Faragher, 524 U.S. 775 at 807. 

27. In summary, while Mr. Pistilli's conduct toward 

Petitioner on March 18, 2000, was unwanted and unwelcome 

harassment based upon her sex, there is no showing that 

Respondent's management knew or should have known about the 

behavior.  Accordingly, as a matter of law, there is no basis 

upon which to conclude that Respondent committed an unlawful 

employment practice.   
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RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    

DONE AND ENTERED this 4th day of December, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of December, 2003. 

 
 

ENDNOTES   
 

1/  On September 23, 2003, correspondence was filed by Neil S. 
Schecht, Esquire, who appeared specially on behalf of Skylark's 
Sports Shack and its owner, Joseph Della Valle, seeking to 
dismiss Skylark's Sports Shack and Mr. Della Valle from the 
case.  Attached to the request for dismissal of Skylark's Sports 
Shack and Mr. Della Valle was a copy of an Asset Purchase 
Agreement which was signed on January 4, 2001 by Mary Ann 
Pistilli individually and as Vice-President of Kara Corporation 
of Volusia County, Inc., designated as the "Seller" and Joseph 
Della Valle as Managing Member of Skylark Sports LLC designated 
as "Buyer."  This matter was addressed at the commencement of 



 15

the hearing, and upon consideration of the above correspondence 
and the agreement of the remaining parties, the request seeking 
to dismiss Skylark's Sports Shack and Mr. Della Valle as its 
owner was granted. 
 
2/  Petitioner's Exhibit 1 is a copy of a stipulation for 
settlement in Petitioner's workers' compensation claim against 
Respondent.  Petitioner asserts that it is a self-authenticating 
document pursuant to Section 90.092(2), because it had been 
approved by a workers' compensation judge.  However, the judge's 
order was not offered into evidence.  There is no certification 
from the court of compensation claims on the stipulation showing 
that it had been filed.  Accordingly, it does not fit within the 
parameters of Section 90.092(2) and Petitioner's argument is 
rejected.  Moreover, Petitioner's argument that Exhibit 1 
constitutes an admission against interest pursuant to Section 
90.803(18) is also rejected.  Accordingly, while Petitioner's 
Exhibit 1 is admissible pursuant to Section 120.569(1)(g), it 
does not establish Respondent's admission of Petitioner's 
allegations and is not sufficient to support such a finding.    
§ 120.57(1)(c), Fla. Stat. (2000).           
 
3/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 
1994). 
 
4/  Petitioner presented hearsay testimony regarding isolated 
instances of comments Mr. Pistilli allegedly made to other 
female employees.  However, those statements attributable to 
Mr. Pistilli are not sufficient to support a finding, as 
contemplated by Section 120.57(1)(c), that he made such comments 
to other employees and certainly are not sufficient to support a 
finding that his comments were pervasive. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
FLORIDA COMMISSION ON HUMAN 
RELATIONS ON BEHALF OF SHEILA 
SWASEY, 
 
     Petitioner, 
 
vs. 
 
CELINA HILLS PROPERTY OWNER’S 
ASSOCIATION, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
 
Case No. 03-2845 

   
RECOMMENDED ORDER 

 
 Administrative Law Judge Don W. Davis of the Division of 

Administrative Hearings (DOAH) conducted the final hearing in 

this case on October 16, 2003, in Inverness, Florida. 

APPEARANCES 
 

 For Petitioner:  William J. Tait, Jr., Esquire  
      Florida Commission On Human Relations 
      2009 Apalachee Parkway, Suite 100 
      Tallahassee, Florida  32301-4830 
 
 For Respondent:  Barry A. Postman, Esquire 
      Cole, Scott & Kissane, P.A. 

   Pacific National Bank Building 
      1390 Brickell Avenue, Third Floor 
      Miami, Florida  33131 

STATEMENT OF THE ISSUES 
 

The issue for determination is whether Celina Hills 

Property Owner’s Association (the Association) violated the Fair 

Housing Act, in its enforcement of the Association’s deed 
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restrictions.  The Association refused to allow a homeowner 

within the Association’s community to put a fence around the 

front of the homeowner's property to accommodate the disability 

of the homeowner's son.  A secondary issue, if the Association 

violated the Fair Housing Act, is whether the Association's 

action is sufficient to permit the award of damages to the 

Florida Commission on Human Relations (FCHR) for frustration of 

agency purposes in this matter.  

PRELIMINARY STATEMENT 

 On February 20, 2003, Complainant and mother to Brad 

Swasey, Sheila Swasey, filed a complaint with the U.S. 

Department of Housing and Urban Development (HUD) alleging that 

the Association discriminated against her, and her son, on the 

basis of a handicap in violation of Section 804(f) of Title VIII 

of the Civil Rights Act of 1968, as amended by the Fair Housing 

Act of 1988, and Section 760.23, Florida Statutes.   

An investigation of the complaint was made by FCHR.  On 

June 18, 2003, FCHR issued a determination that there was 

reasonable cause to believe that a discriminatory housing 

practice had occurred in violation of Section 760.23, Florida 

Statutes.  FCHR’s efforts to conciliate the case failed as 

stated in its Notice of Failure of Conciliation entered on 

July 30, 2003.  Afterwards, the Complainant elected to have FCHR 

act on her behalf pursuant to Section 760.35(3)(a), Florida 
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Statutes, and FCHR Rule 60Y-7.001(8)(b)7, Florida Administrative 

Code.   

On July 30, 2003, FCHR petitioned for relief on behalf of 

the Complainant.   

The case was referred to DOAH to conduct a formal hearing 

on the matter.  On August 29, 2003, Administrative Law Judge Don 

W. Davis issued a Notice of Hearing setting forth the date, time 

and place for the hearing.  At the hearing, FCHR presented six 

witnesses and offered six exhibits.  The Association presented 

two witnesses and offered nine exhibits.  Ruling was reserved 

upon admissibility of the Association's Exhibit 3 and upon 

review of the matter, admissibility of Exhibit 3 is denied on 

the basis of relevancy.  The other eight exhibits offered by the 

Association were accepted into evidence at the final hearing.  

The transcript was filed on October 30, 2003.  Both parties 

filed Proposed Recommended Orders which have been reviewed, 

utilized and addressed to the extent possible in the preparation 

of this Recommended Order. 

FINDINGS OF FACT 
 

1.  Sheila and Fred Swasey purchased a home in the Celina 

Hills Community in 2001, where they currently reside.  When they 

purchased their home, the Swaseys had full knowledge that the 

home was part of a homeowner’s association which had certain 

deed restrictions and covenants.  The Swaseys furthermore 
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understood that they were subject to the deed restrictions, and 

at the time of purchase, had no concerns regarding such 

restrictions.  One such restriction was that they could not have 

a fence in the front yard of their property.  

2.  The Swaseys have a 22-year-old, mentally retarded son, 

named Brad.  The Swasey’s son has the mental capacity of a two-

year-old, certain gait difficulties, and by stipulation of the 

parties, qualifies under the applicable Fair Housing Act as a 

handicapped individual in that he has physical and mental 

impairments that substantially limit one or more major life 

activities.   

3.  The Association is a not-for-profit corporation 

organized in the mid 70's for the sole purpose of operating and 

maintaining the Celina Hills Community.  Every home owner in 

Celina Hills is a member of the Association, and is subject to 

the deed restrictions, and covenants that attach to each of the 

properties within the Association.  The Association is operated 

by a board of directors, which consists of volunteer homeowners, 

and is charged with the responsibility of enforcing the 

covenants, restrictions and other governing documents of the 

Association.  The Association, through its officers, was fully 

aware of Brad's disability.   

4.  As established by testimony of two of Brad’s doctors, 

Brad has the mental capacity of a young child approximately two 
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to three years old.  Although in the short term his mental 

capacity has stabilized and will probably not improve, his long-

term capacity will be accelerated in regard to dementia, making 

him much harder to control or exhibit control.  The supervisor 

of Brad’s sheltered workshop testified that, based on her 

observations, she believes he has the mental capacity of less 

than a two or three year old. 

5.  Brad has recently, within the last 3 years, grown 

dramatically (from 5’3”/160 pounds to 6’2”/240 pounds) and, 

although he walks with a wide gait and has trouble walking on 

uneven surfaces, has become significantly harder to control and 

catch.  His parents are in their fifties, and increasingly, 

subject to the health deficits imposed by the process of aging.   

6.  Brad’s doctors have advised the Swaseys to have Brad 

spend time outside, breathe fresh air and get exercise.  Brad’s 

parents’ testimony and observation of Brad at the final hearing 

establishes that he has the capacity of a two-year-old, but with 

no fear and no understanding of dangers that confront him in 

life.  Further, he has only recently exhibited a predilection to 

run towards the street and trucks and cars that attract his 

attention.  Brad is attracted to trucks and cars, especially 

yellow school buses and blue mail trucks, and attempts to run 

towards them when possible. 
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7.  With regard to motorists going up the hill on the 

street in front of the Swaseys and Brad’s home, visibility from 

the road to the yard (and yard to the road) is poor and cars on 

the street drive fast.  The Swaseys’ home is located in the 

middle of the block and not at an intersection. 

8.  The decision of the Swaseys to fence their front yard 

results in the provision of the best setting for Brad to fully 

enjoy the premises and gain needed fresh air and exercise.  This 

choice by the Swaseys also provides better observation for them 

over Brad and more shade and opportunities for him to observe 

surrounding life and activities.  Such a fence would protect 

Brad from running into the street and provide his parents an 

opportunity to allow Brad some “independence” while still being 

under their direct supervision when they work in the front yard.  

The fence would also keep him from running away from them into 

the street before they can catch him.   

9.  Such a front yard fence requires an accommodation from 

the Association in order to build higher than the Association's 

allowable three feet and also along the required county set-back 

line for fences.  The Swaseys' backyard has severe slopes, 

contains the screened-in pool and is generally unusable as an 

outside area for Brad because of his walking disability.  

Nevertheless, his parents also plan to fence the side and back-

yards as well, which requires only the standard approval as to 
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style, material and installation and no accommodation.  Should 

they fence just the back and side yard, however, a problem would 

result in the form of entry problems, since the only direct 

entry to the backyard is through the pool area.  Such an entry 

would redirect Brad’s attention to areas of the home and yard 

where the pool is located.  Unfortunately, the backyard alone 

would not allow Brad full enjoyment because of the nature of the 

property (uneven with major slopes) and his walking disability.  

Further, direct observation of Brad would be difficult in some 

areas, if not impossible. 

10. On April 8, 2003, Brad's mother submitted a written 

request to the Association for a fence on the front, side and 

backyards.  She also indicated that they would have the fence 

removed if they ever sold the house. 

11. On May 1, 2003, the Association's Board of Directors 

had a meeting at which Brad's father presented the request of he 

and his wife.  Simply put, their request was to erect a front 

fence in a wooden picket style and an electric wood-faced gate 

for the front of the property (more in keeping with the 

covenants and restrictions placed on the property).  As affirmed 

by Brad's father at the final hearing, he has no desire to 

denigrate property values in the community due to his own home 

investment.  This summarizes the request of Brad's parents for 

need of an accommodation from the Association. 
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12. The relevant restriction for which an accommodation 

was requested is found on page 6 of the Celina Hill’s Property 

Owners Handbook (January 2002 edition) which provides: 

No fence or wall shall be erected or 
maintained in the front beyond the front 
building setback line.  No wire, chain link, 
or cyclone is permitted on any lot.  No 
fence or hedge over three (3) feet in height 
shall be permitted along the front.  No 
fence or hedge shall be erected or 
maintained which shall: i) unreasonably 
restrict or obstruct sight lines at corners 
and at intersections or driveways with 
streets; ii) detract from the overall 
appearance of the property (the use of rough 
hewn woods or natural plantings as fencing 
and screening materials is encouraged); or 
iii) stand greater than four (4) feet in 
height. 

 
13. The Swaseys met all conditions, except for the deed 

restriction, in their request for a front yard fence.  

14. As established by witnesses for the Swaseys, inclusive 

of the school bus driver who frequently drives a school bus by 

the Swaseys' property, there are no safety concerns about the 

proposed front yard fence obscuring motorists' view since it is 

not going to be at an intersection.   

15. On May 24, 2003, the Association denied the Swaseys' 

request stating that, “We cannot authorize your request for a 

fence of any style in your front yard, the Celina Hills 

Homeowners manual makes clear that no fence can be installed 
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beyond the front setback line and that setback line is the front 

of your house.” 

16. In the same letter, the Association indicated it had 

no problem with the Swaseys' pursuing fencing the side and  

backyards since there was no deed restriction and only a style, 

materials and installation review. 

17. On June 18, 2003, FCHR issued a determination that 

there was reasonable cause to believe that the Association was 

engaging in a discriminatory housing practice in violation of 

Section 760.23, Florida Statutes. 

18. FCHR’s efforts to conciliate the case failed as stated 

in its Notice of Failure of Conciliation on July 30, 2003. 

19. FCHR also placed into evidence its calculation of 

damages, in addition to attorney’s fees and costs to be 

determined upon completion of the case, for “frustration of 

agency purpose.”  These damages were calculated at $1,035.40 

consisting of $358.70 for 20.6 investigative hours; $600.00 for 

legal review and advisor hours; $66.70 in direct travel costs; 

and $10.00 in photographic development costs. 

CONCLUSIONS OF LAW 

20. The Division of Administrative hearings has 

jurisdiction over the parties to, and the subject matter of 

these proceedings.  Sections 120.56 and 120.57(1), Florida 

Statutes. 
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21. Pursuant to 42 U.S.C. 3604(f)(3)(B) and Section 

760.23(9)(b), Florida Statutes, it is discriminatory to refuse a 

request for reasonable accommodations in rules, policies and 

practices, when such accommodations are needed to afford a 

disabled person an equal opportunity to use and enjoy a 

dwelling.  42 U.S.C. 3604(f)(3)(A) and § 760.23(9)(a), Fla. 

Stat.  It is also considered discriminatory to refuse to permit, 

at the expense of the handicapped person, reasonable 

modifications, if such modifications are necessary to afford 

such person full enjoyment of the premises. 

22. To establish discrimination, the Petitioner and 

Complainant (the Swaseys in this case) must prove the following 

elements:  1) The Complainant has a handicap or is a person 

associated with a handicapped person; 2) The Respondent (the 

Association in this proceeding) knows of the handicap or should 

be reasonably expected to know of the handicap; 3) Modification 

of the existing premises or accommodation of the handicap is 

necessary to afford the Complainant an equal opportunity to use 

and enjoy a dwelling; and 4) The Respondent refused permission 

for such modifications, or refused to make such accommodation.  

HUD v. Ocean Sands, Inc., Fair Housing-Fair Lending Reporter  

¶ 25,055 (HUDALJ, September 3, 1993).   

23. Once the Complainant has demonstrated the above 

elements, the Respondent has the burden of proving the requested 
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modification/accommodation is unreasonable.  See United States 

v. Freer, 864 F. Supp. 324 at 326 (W.D.N.Y. 1994); Hovsons, Inc. 

v. Township of Brick, 89 F.3d 1096 at 1103 (3rd Cir. 1996); 

United States v. California Mobile Home Park Management Co., 29 

F.3d 1413 at 1421 (9th Cir. 1994).  To establish that the 

accommodation sought by the Swaseys was not reasonable, the 

Association would be required to prove that it could not have 

allowed the Swaseys to build a fence in their front yard, 

“without imposing undue financial and administrative burdens,”  

Southeastern Community College v. Davis, 442 U.S. 397 at 410, 

412 (1979) or  require “changes, adjustments, or modifications 

to existing programs that would be substantial, or that would 

constitute fundamental alterations in the nature of the 

program,” Alexander v. Choate, 469 U.S. 287 at 301 (1985). 

24. There is no disputed fact that the Swaseys’ son, Brad, 

is handicapped within the meaning of the Fair Housing Act; that 

his mother can act on his behalf; and that the Respondent was 

aware of his disability. 

25. The Swaseys through their Petitioner, FCHR, have 

demonstrated the need to build a front yard fence in order to 

provide for Brad’s safety and an opportunity for him to use and 

enjoy his dwelling.  This modification is necessary and requires 

an accommodation from the Association.  Brad is not aware of 

dangers imposed by the street in front; therefore, a fenced area 
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is needed for his safety.  Because of his walking problems and 

wide gait, Brad has difficulty ambulating on uneven surfaces 

which, among other reasons, makes the backyard not conducive to 

meeting his need for fresh air and an outdoor environment in 

order to fully enjoy his premises. 

26. The Association argues that no accommodation is 

necessary and that the Swaseys can fence the back and side yards 

to provide for Brad’s well-being and enjoyment of his premises 

requiring only the approval of style, materials and 

installation. 

27. The Association mistakenly relies on Loren v. Sasser, 

309 F.3d 1296 (11th Cir. 2002) to argue that the fact that the 

Complainant could build a fence on the side and backyards and 

that is all that is necessary to support the Association's 

denial of the requested accommodation to build a fence in the 

front yard.  In Sasser,Id., the Appellant requested permission 

to build a front yard fence on a corner lot and represented, at 

1302, “that the front yard provides a more scenic space for her 

time outside than other parts of the lot.”  The Complainant 

failed to show that the front yard fence was necessary.  The 

Respondent in the case also pointed out, at 1299, that there 

were also safety concerns because the fence might inhibit 

visibility of drivers at that intersection.  The record in that 

case and the one in this case are dramatically different.  Not 
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only are there no safety factors here as to the front yard 

fence, but evidence was presented to show that fencing only the 

side and backyards would not allow Brad Swasey full enjoyment of 

the premises.  There is substantial evidence to show that the 

front yard fence is necessary to protect and ensure the safety 

of Brad Swasey in order to allow him “full enjoyment of the 

premises” and to afford him “equal opportunity to use and enjoy 

a dwelling. . .” 42 U.S.C. § 3604 (f)(3) (A)&(B); Fla. Stat.  

§ 760.23(9)(a)&(b) (identical statutory wording). 

28. The Association has denied the requested modification 

and accommodation based solely on their covenant against a front 

yard fence in front of the set-back line and over three feet 

high.  See Dornbach v. Holley, 84 So. 2d 211 at 214 (Fla. 2nd 

DCA, 2002) where a refusal to waive deed restrictions to allow a 

group home for four to six developmentally disabled adults 

constituted discrimination.   

29. FCHR on behalf of the Petitioner/Complainant in this 

case has met its burden of demonstrating that its requested 

modification/accommodation case was both necessary and 

reasonable.  Further, the evidence establishes that the 

Association has acted in an unreasonable fashion. 

30. The Association/Respondent has failed to show any 

basis for finding that the requested modification/accommodation 

by the Complainant for a fence in the front yard is 
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unreasonable.  The Swaseys have said they do not want to 

denigrate property values and will remove the fence should they 

sell the house.  In reality, the presence of Brad in the house 

is the only justification for the fence.  Eventually, as his 

parents age further or pass away, institutionalization of Brad 

will have to occur.    

31. FCHR has also requested damages for “frustration of 

agency mission,” in addition to attorney’s fees and direct costs 

associated with this case.  While current case law recognizes 

that a Fair Housing Agency has standing to recover certain types 

of damages, the Association's conduct has not been so egregious 

in this matter as to require resort to such damages.  Under the 

facts of this case, such an action would cast a chilling effect 

on the rights of individuals to exercise their right to due 

process.  Accordingly, the request of FCHR for damages is 

denied.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations enter an 

order finding Respondent guilty of a discriminatory housing 

practice against the Complainant and her son in violation of 

Section 760.23 (7) and (9), Florida Statutes; prohibiting 
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further unlawful housing practices by Respondent; and allowing 

the building of an esthetically acceptable fence in the front 

yard as necessary to provide containment and safety for Brad 

Swasey to use and enjoy his dwelling, with the proviso that such 

fence be removed when Brad is no longer a regular resident in 

the Swasey home. 

DONE AND ENTERED this 1st day of December, 2003, in 

Tallahassee, Leon County, Florida. 

 

S                                  
DON W. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 1st day of December, 2003. 

 
 
COPIES FURNISHED: 
 
Barry A. Postman, Esquire 
Cole, Scott & Kissane, P.A. 
Pacific National Bank Building 
1390 Brickell Avenue 
Miami, Florida  33131 
 
Sheila Swasey 
2125 East Celina Street 
Inverness, Florida  34453 
William J. Tait, Jr., Esquire 
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Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301-4830 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHRISTINE HARRIS, 
 
     Petitioner, 
 
vs. 
 
CHILDRENS HOME SOCIETY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-4522 

   
ORDER 

 
This cause came on for consideration upon the terms of the 

Order entered herein on November 18, 2003. 
 
It is ORDERED: 
 
1.  No objection having been raised, Petitioner's materials 

described in paragraph one of the November 18, 2003, Order will 
be substituted for missing Exhibit P-7. 

 
2.  The date for filing proposed recommended orders shall 

be December 22, 2003, which is 20 days from the date of this 
Order.  The parties previously agreed to 20 days from date of 
hearing. 

 
DONE AND ORDERED this 3rd day of December, 2003, in 

Tallahassee, Leon County, Florida. 
 

S                                  
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 3rd day of December, 2003. 

 
 
COPIES FURNISHED: 
 
Joann M. Bricker, Esquire 
Joann M. Bricker, P.A. 
204 Royal Tern Road, North 
Ponte Vedra Beach, Florida  32082 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Christine Harris 
Post Office Box 624 
Mount Dora, Florida  32757 
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