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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TRUMAN JEFFERY MAYFIELD, 
 
     Petitioner, 
 
vs. 
 
KARL'S HABERDASHERY OF FLORIDA, 
INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 03-3149 

   
 

RECOMMENDED ORDER OF DISMISSAL 
 

 This cause came on for consideration pursuant to the Order 

to Show Cause entered herein on October 10, 2003.  Because this 

Recommended Order addresses a jurisdictional issue, a 

"Preliminary Statement" is dispensed with, and all background 

information is incorporated as part of the Findings of Fact. 

APPEARANCES 
  

For Petitioner:  No appearance 
 
 For Respondent:  Robert G. Riegel, Jr., Esquire 
      Ryan R. Fuller, Esquire  
      Coffman, Coleman, Andrews & Grogan, P.A. 
      Post Office Box 40089 
      Jacksonville, Florida  32203 
 

STATEMENT OF THE ISSUE 
 
 Whether the Division of Administrative Hearings has 

jurisdiction to hear this cause, alleging that Respondent 
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Employer has committed an unlawful employment practice against 

Petitioner. 

FINDINGS OF FACT 
 
 1.  Following a July 28, 2003, "Notice of Determination: No 

Jurisdiction," by the Florida Commission on Human Relations, 

Petitioner filed a Petition for Relief as more fully described 

below.  On or about September 3, 2003, the matter was referred 

to the Division of Administrative Hearings.   

 2.  It appearing on the face of the referral package that 

Respondent did not regularly employ 15 persons and that 

therefore Respondent did not qualify as an "employer" under 

Chapter 760, Florida Statutes, a September 12, 2003, Order was 

entered scheduling a telephonic hearing for October 1, 2003, and 

permitting the filing of any documents in support of the 

parties' respective positions.   

 3.  Respondent's "Submission of Materials in Support of 

Dismissal of Petition and Supporting Memorandum of Law" was 

served by United States Mail on September 25, 2003.  It 

contained a prayer for dismissal.  Pursuant to Rule 28-106.204, 

Florida Administrative Code, Petitioner was entitled to respond 

in writing by October 6, 2003.  Petitioner did not respond. 

 4.  Respondent's "Supplemental Motion to Dismiss for Lack 

of Jurisdiction" was served upon Petitioner by hand-delivery, by 

United States Mail, and by "e-mail" on September 26, 2003.  Per 
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Rule, Petitioner was entitled to file a written response by 

October 8, 2003.  Petitioner did not respond. 

 5.  A Corrected Order entered September 26, 2003, permitted 

the parties until October 7, 2003, to submit any documents 

tending to support or refute jurisdiction by the Division of 

Administrative Hearings over this cause.  This Order also 

rescheduled the telephonic hearing for October 9, 2003. 

6.  Petitioner filed nothing in response to either the 

September 12, 2003, Order or the September 26, 2003, Corrected 

Order. 

 7.  At the October 9, 2003, telephonic conference call, 

Respondent appeared through counsel.  The opening of hearing was 

delayed five minutes, but Petitioner did not appear.  

Thereafter, oral argument upon all Motions proceeded without 

Petitioner.  Petitioner still had not called in to the meet-me 

telephone number after 15 minutes, and the telephonic hearing 

was concluded. 

 8.  In an abundance of caution, an Order to Show Cause was 

entered on October 10, 2003, giving Petitioner 10 days in which 

to show cause, in writing, filed with the Division, why this 

cause should not be dismissed for lack of jurisdiction.  

Petitioner has filed nothing. 

 9.  Therefore, Respondent's documentation, including but 

not limited to:  Respondent's accountants’ affidavits and its 
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payroll journals, unemployment tax returns, and a payroll 

schedule, may be presumed true and accurate. 

10.  All the documentation supports a finding that 

Respondent never employed more than 14 people for any one week 

in the year 2001 and employed 15 or more employees for only one 

week (December 21-28, 2002) in the year 2002. 

CONCLUSIONS OF LAW 

 11.  The Division of Administrative Hearings has 

jurisdiction to determine the issue of its jurisdiction, 

pursuant to Section 120.57(1) and Chapter 760, Florida Statutes. 

 12.  The undersigned is without final order authority in 

this type of proceeding.  Accordingly, the pending Motions have 

been treated as a single Motion for a Recommended Order of 

Dismissal. 

 13.  Because Respondent has not employed 15 or more 

employees for each working day in each of 20 or more calendar 

weeks in the current or preceding calendar year, Respondent does 

not qualify as an "employer," as defined by Section 760.02(7), 

Florida Statutes.  See Mousa v. Lauda Air Luftfahrt, A.G., 258 

F. Supp. 2d 1329 (S.D. Fla. 2003), citing Scelta v. Delicatessen 

Support Services, Inc., 57 F. Supp. 2d 1327 (M.D. Fla. 1999) and 

Regency Towers Owners Ass'n. Inc., v. Pettigrew, 436 So. 2d. 266 

(Fla. 1st DCA 1983).  See also Singletary v. Photo Plus, Inc., 
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DOAH Case No. 01-3846 (RO March 29, 2002; FO September 5, 2002).  

Therefore, this cause should be dismissed for that reason. 

     14.  Additionally, Petitioner's failure to respond to the 

October 10, 2003, Order to Show Cause by stating a reason why 

the Petition for Relief should not be dismissed for lack of 

jurisdiction based on "employer" status equates to a voluntary 

dismissal of the Petition for Relief, just as the Petitioner's 

failure to respond to an Order to Show Cause addressing a lack 

of jurisdiction based on untimeliness of the charge of 

discrimination did, in Kenny v. Florida Department of 

Corrections, DOAH Case No. 01-4016 (Recommended Order January 3, 

2002; FCHR Case No. 02-0020:  Final Order June 3, 2002).  Here, 

as in that case, the Order to Show Cause addressed basic 

threshold jurisdictional issues, and this cause should be 

dismissed upon the same reasoning. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations  

enter a final order dismissing this cause for lack of 

jurisdiction. 
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DONE AND ENTERED this 30th day of October, 2003, in 

Tallahassee, Leon County, Florida. 

 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of October, 2003. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 

 
Truman Jeffery Mayfield 
902 Phillips Street 
Jacksonville, Florida  32207 
 
Robert G. Riegel, Jr., Esquire 
Ryan R. Fuller, Esquire 
Coffman, Coleman, Andrews & Grogan, P.A. 
Post Office Box 40089 
Jacksonville, Florida  32203 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

EVELYN MARTINEZ,                ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 03-1277 
                                ) 
BOCA DINER,                     ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on July 23, 2003, in Boca Raton, Florida, before Errol H. 

Powell, a designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Evelyn Martinez, pro se 
                 Post Office Box 9654 
                 Port St. Lucie, Florida  34985 

 
For Respondent:  Dean J. Tantalis, Esquire 
                 2255 Wilton Drive 
                 Wilton Manors, Florida  33305 

 
STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner on the basis of sex (sexual 

harassment), national origin, and retaliation in violation of 

the Florida Civil Rights Act of 1992, as amended. 
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PRELIMINARY STATEMENT 

Evelyn Martinez filed an Amended Charge of Discrimination 

with the Florida Commission on Human Relations (FCHR) against 

Boca Diner alleging that Boca Diner discriminated against her on 

the basis of sex (sexual harassment), national origin, and 

retaliation.  On March 10, 2003, FCHR issued a Determination of 

Adverse Inference-Cause (Determination) and a Notice of 

Determination of Cause.  In the Determination, FCHR stated, 

among other things, that Ms. Martinez alleged discrimination on 

the basis of sex and retaliation; that Boca Diner failed to 

provide information within its control to FCHR; and that, 

because of Boca Diner's failure, FCHR drew an adverse inference 

as to sexual harassment and retaliation, determining that 

reasonable cause existed to believe an unlawful employment 

practice had occurred. 

On March 27, 2003, Ms. Martinez filed a Petition for Relief 

from an unlawful employment practice with FCHR against Boca 

Diner alleging, among other things, that Boca Diner created a 

hostile work environment and that she was subjected to sexual 

harassment and retaliation.  On April 9, 2003, FCHR referred 

this matter to the Division of Administrative Hearings. 

At hearing, Ms. Martinez testified in her own behalf, 

presented the testimony of two witnesses, and entered one 

exhibit (Petitioner's Exhibit numbered 10) into evidence.  Boca 



 3

Diner presented the testimony of one witness and entered one 

exhibit (Respondent's Exhibit numbered 1) into evidence. 

A transcript of the hearing was not ordered.  At the 

request of the parties, the time for filing post-hearing 

submissions was set for more than ten days following the 

hearing. 

Only Boca Diner filed a post-hearing submission.  

Ms. Martinez chose not to file a post-hearing submission.  Boca 

Diner's post-hearing submission was considered in the 

preparation of this Recommended Order. 

All citations are to Florida Statutes (2003) unless 

otherwise indicated. 

FINDINGS OF FACT 

1.  Evelyn Martinez is a female and Hispanic of Puerto 

Rican origin. 

2.  Ms. Martinez began working at the Boca Diner on May 29, 

2000, as a waitress. 

3.  At all times material hereto, Ms. Martinez was an 

employee of Boca Diner. 

4.  Boca Diner does not dispute that it is an employer 

within the jurisdiction of the Florida Civil Rights Act of 1992, 

as amended. 
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5.  The hours of operation of Boca Diner were from 6 a.m. 

to 10 p.m.  Boca Diner was open for breakfast, lunch, and 

dinner. 

6.  The majority of the persons who were servers at Boca 

Diner were females; only a few were males. 

7.  At all times material hereto, even though other 

waitresses of Hispanic descent were employed by Boca Diner, 

Ms. Martinez was the only Hispanic waitress of Puerto Rican 

origin. 

8.  Ms. Martinez had prior experience as a waitress before 

beginning her employment with Boca Diner. 

9.  At Boca Diner, Ms. Martinez worked mostly evening 

shifts, reporting to work around 3 or 4 p.m.  She worked five to 

six days a week. 

10.  During the week after July 4, 2000, an employee of 

Boca Diner by the name of Rick made a remark to Ms. Martinez 

that she considered sexual.  He stated to her that she had nice 

breasts.  Ms. Martinez told Rick not to make the remark again 

and walked away. 

11.  No dispute exists that the remark was a sexual remark. 

12.  Rick was a server but was not a full-time server, only 

part-time.  His usual working hours were around 4-9 p.m. 

13.  Ms. Martinez reported the incident, regarding the 

remark by Rick, to Boca Diner's owner and manager, John 
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Pelekanos.1  Mr. Pelekanos indicated to her that all the other 

waitresses tolerated such remarks from Rick and that she should 

also.  Ms. Martinez stated to Mr. Pelekanos that she was not 

going to "take" such remarks from Rick. 

14.  No evidence was presented to show that Boca Diner had 

a sexual harassment policy. 

15.  Rick made no further sexual remarks to Ms. Martinez 

after she reported him to Mr. Pelekanos. 

16.  After reporting the incident to Mr. Pelekanos, 

Ms. Martinez's working schedule changed.  Instead of working 

five to six days a week, she now worked two days.2  However, 

Ms. Martinez was able to obtain two additional days from other 

workers by them agreeing for her to work their days. 

17.  Boca Diner contends that Ms. Martinez's workdays were 

reduced because of the slowness of business in the summer; 

however, Boca Diner only reduced her workdays.  The undersigned 

considers it reasonable to reduce the number of working hours of 

waitresses due to a slowness of business, but considers it 

unreasonable to reduce the workdays of only one waitress, i.e., 

Ms. Martinez, by three to four days, but none of the other 

waitresses, because of the slowness of business. 

18.  Before reporting the remark by Rick, Ms. Martinez felt 

harassed by and hostility from the other waitresses.  The other 

waitresses "hassled" her for not properly performing the "side 
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work," which consisted of setting-up the salad bar, and filling 

bottles of mayonnaise, ketchup, etc. 

19.  After Ms. Martinez reported the remark by Rick, the 

hassling escalated.  Additionally, Rick began to constantly tell 

Ms. Martinez to quickly do her work. 

20.  Ms. Martinez did not inform the floor manager, Alex 

Lazarus, how the other waitresses or Rick were hassling her.  

She did not approach Mr. Lazarus because she considered him to 

be verbally abusive to her and other employees. 

21.  Additionally, after Ms. Martinez reported the remark 

by Rick, on July 15, 2000, she was assigned to a different 

serving section at Boca Diner.  Her new serving section was 

section one, which was the number one section and the busiest 

and most demanding section at Boca Diner.3  When she placed her 

orders, the orders were completed late.  As a result, customers 

were complaining. 

22.  Boca Diner contends that customers were complaining 

about Ms. Martinez before she was moved to section one.  It is 

not reasonable to move a waitress, about whom customers are 

already complaining, to a busier and more demanding section of 

the restaurant. 

23.  At the end of her shift on July 15, 2000, she was 

fired by the floor manager, Alex Lazarus.  No dispute exists 

that Mr. Lazarus had the authority to fire Ms. Martinez. 
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24.  Mr. Pelekanos was not in the country when Ms. Martinez 

was fired. 

25.  No dispute was presented that Boca Diner does have the 

right to fire waitresses or waiters who are not performing 

adequately or who are performing poorly. 

26.  No evidence was presented as to whether Boca Diner had 

employed other Hispanic waitresses of Puerto Rican origin prior 

to Ms. Martinez's employment. 

27.  No evidence was presented as to whether Boca Diner had 

fired other waitresses and, if so, for what reason(s). 

28.  As to Ms. Martinez's income while she worked at Boca 

Diner, no time records were provided by Boca Diner.  Boca Diner 

failed to retain her time records.  Further, Boca Diner had no 

documentation regarding Ms. Martinez's employment with it.  Boca 

Diner gave no reasonable explanation for its failure to retain 

time records or other documentation regarding Ms. Martinez's 

employment with it.  Boca Diner did not provide any testimony 

regarding monetary remuneration to Ms. Martinez for being a 

waitress at Boca Diner. 

29.  Ms. Martinez did not provide any pay records or 

federal income tax returns regarding her employment with Boca 

Diner.  However, she did provide a handwritten statement showing 

her income at Boca Diner for the time that she worked at Boca  
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Diner4 and gave testimony regarding her income at Boca Diner 

subsequent to her termination.  Her testimony is found to be 

credible. 

30.  At the time Ms. Martinez was employed at Boca Diner, 

her base pay was $40.00 every two weeks, resulting in her base 

pay being $80.00 per month. 

31.  Ms. Martinez handwritten document indicated that she 

received $300.00 from May 29 through June 4, 2000; $325.00 from 

June 5 through 11, 2000; $325.00 from June 12 through 18, 2000; 

$325.00 from June 19 through 25, 2000; $300.00 from June 26 

through July 2, 2000; $250.00 from July 3 through 9, 2000; and 

$225.00 from July 10 through 15, 2000; totaling seven weeks and 

$2,050.00.  The evidence did not demonstrate whether the base 

pay was included in her income.  An inference is drawn that 

Ms. Martinez's total income at Boca Diner included the base pay 

of $40.00 every two weeks or $80.00 per month. 

32.  Ms. Martinez testified that she received $1,275.00 in 

tips for a month.  Reducing her four-week income by her base pay 

indicates that she received $1,195.00 in tips for the four-week 

period: May 29 through June 4, 2000, at $280.00 in tips; June 5 

through 11, 2000, at $305.00 in tips; June 12 through 18, 2000, 

at $305.00 in tips; June 19 through 25, 2000, at $305.00 in 

tips.  Reducing the remaining three-week period by her base pay 

indicates that she received $715.00 in tips for the three-week 
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period: June 26 through July 2, 2000, at $280.00 in tips; July 3 

through 9, 2000, at $230.00 in tips; and July 10 through 15, 

2000, at $205.00 in tips.  As a result, the total amount of tips 

that Ms. Martinez received for the time period that she was 

employed at Boca Diner totaled $1,910.00.  Consequently, it is 

reasonable and an inference is drawn that she received $1,910.00 

in tips for the seven-week period. 

33.  After her termination, Ms. Martinez borrowed money in 

July and August 2000 from family to pay her monthly obligations, 

which included rent, food, gas, insurance, and incidentals.  She 

estimates that she borrowed from $600.00 to $800.00. 

34.  After her termination, Ms. Martinez was hired on 

August 26, 2000, as "counter-help" at a dry cleaners.  She was 

paid $6.00 an hour and worked less than 30 hours a week.  

Ms. Martinez worked for two weeks at the dry cleaners.  An 

inference is drawn that Ms. Martinez's income was $348.00, using 

29 hours a week at $6.00 an hour. 

35.  Afterwards Ms. Martinez was hired part-time as a 

waitress at a restaurant.  She received $100.00 per week, 

including tips.  Ms. Martinez worked at the restaurant for three 

weeks.  An inference is drawn that Ms. Martinez's income was 

$300.00, using $100.00 per week for three weeks. 

36.  Ms. Martinez was subsequently hired as a waitress at 

another restaurant.  She received $50.00 per week, including 
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tips.  Ms. Martinez worked at the restaurant for two weeks.  An 

inference is drawn that Ms. Martinez's income was $100.00, using 

$50.00 per week for two weeks. 

37.  On October 26, 2000, Ms. Martinez began working at RTA 

Catering, a restaurant.  She was receiving $2,000.00 per month.  

According to Ms. Martinez, at that time, her income was 

comparable or equal to her income at Boca Diner and she saw no 

need to go further into her employment history. 

38.  After her termination and prior to receiving 

employment at RTA, Ms. Martinez' income was $748.00. 

39.  The total number of weeks from July 15, 2000, the date 

of Ms. Martinez's termination, to October 26, 2000, the date of 

her comparable employment, is 15 weeks. 

CONCLUSIONS OF LAW 

40.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes, and Subsection 120.57(1), Florida Statutes. 

41.  Section 760.10, Florida Statutes (2000), provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
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or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

42.  The instant case has no direct evidence of unlawful 

unemployment practices.  A three-step burden and order of 

presentation of proof have been established for unlawful 

employment practices in which no direct evidence of unlawful 

employment practices exists.  McDonnell Douglas Corporation v. 

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 688 (1973); 

Aramburu v. The Boeing Company, 112 F.3d 1398, 1403 (10th Cir. 

1999).  The initial burden is upon Ms. Martinez to establish a 

prima facie case of discrimination.  McDonnell Douglas, at 802; 

Aramburu, at 1403.  Once she establishes a prima facie case, a 

presumption of unlawful discrimination is created.  McDonnell 

Douglas, at 802; Aramburu, at 1403.  The burden shifts then to 

Boca Diner to show a legitimate, nondiscriminatory reason for 

its action.  McDonnell Douglas, at 802; Aramburu, at 1403.  If 

Boca Diner carries this burden, Ms. Martinez must then prove by 

a preponderance of the evidence that the reason offered by Boca  
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Diner is not its true reason, but only a pretext for 

discrimination.  McDonnell Douglas, at 804; Aramburu, at 1403. 

43.  However, at all times, the ultimate burden of 

persuasion that Boca Diner intentionally discriminated against 

Ms. Martinez remains with her.  Texas Department of  

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2d 207 (1981). 

44.  Ms. Martinez must establish a prima facie case of 

discrimination by showing:  (1) that she belongs to a protected 

group; (2) that she was subjected to an adverse employment 

action; and (3) that her employer treated similarly situated 

employees outside the protected group differently or more 

favorably.  McDonnell Douglas, supra; Holifield v. Reno, 115 

F.3d 1555 (11th Cir. 1997); Aramburu, supra. 

45.  Ms. Martinez has satisfied the first two requirements 

of the prima facie test. 

46.  As to the third requirement of the prima facie test, 

Ms. Martinez must show that she and the other employees (the 

comparator employees) are "similarly situated in all relevant 

respects."  Holifield, supra, at 1562.  In making such a 

determination, consideration must be given to "whether the 

employees are involved in or accused of the same or similar 

conduct and are disciplined in different ways."  Ibid. 
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47.  The comparator employees "must be similarly situated 

in all material respects, not in all respects."  McGuinness v. 

Lincoln Hall, 263 F.3d 49,53 (2d Cir. 2001); Shumway v. United 

Parcel Service, Inc., 118 F.3d 60, 64 (2d Cir. 1997).  "In other 

words, . . . those employees must have a situation sufficiently 

similar to plaintiff's to support at least a minimal inference 

that the difference of treatment may be attributable to 

discrimination."  McGuinness, supra, at 54. 

48.  Ms. Martinez has demonstrated that the other similar 

situated employees, i.e., the other waitresses, were treated 

differently than she was.  No evidence was presented that any 

other waitresses' days were reduced because of the slow summer.  

No evidence was presented that any other waitress was fired. 

49.  The evidence is sufficient to show disparate treatment 

between Ms. Martinez and the other waitresses. 

50.  Ms. Martinez satisfied the third requirement of the 

prima facie test. 

51.  However, Boca Diner demonstrated a legitimate, 

nondiscriminatory reason for its employment action of 

terminating Ms. Martinez.  That reason was poor performance. 

52.  Ms. Martinez must now demonstrate by a preponderance 

of the evidence that the reason offered by Boca Diner for 

terminating her is not its true reason, but only a pretext for 

discrimination.  McDonnell Douglas, at 804; Aramburu, at 1403. 
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53.  The evidence failed to show that a comparator employee 

was terminated, not only for poor performance, but at all. 

54.  The evidence is insufficient to demonstrate that the 

reason offered by Boca Diner for terminating Ms. Martinez was a 

pretext for discrimination. 

Retaliation 

55.  Section 760.10(7), Florida Statutes (2000), provides 

in pertinent part: 

It is an unlawful employment practice for an 
employer . . . to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

56.  Rick made a sexual remark to Ms. Martinez.  She 

protested the remark and reported it to the owner and manager of 

Boca Diner. 

57.  To establish a prima facie case of retaliation, 

Ms. Martinez must present evidence to show: (1) that she engaged 

in protected activity; (2) that she suffered an adverse 

employment action; and (3) that there is some causal 

relationship link between her protected activity and the adverse 

employment action.  Holifield, supra, at 1566; Brown v. Sybase, 

Inc., __ F.Supp.2d __, 2003 WL 22407152 (S.D. Fla. September 23, 

2003).  To meet the causal link, Ms. Martinez must at least 
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establish that Boca Diner was actually aware that she complained 

of Rick's sexual remark (of the protested expression) at the 

time that she was fired, which may be established by 

circumstantial evidence.  Holifield, ibid.; Brown, ibid. 

58.  Once Ms. Martinez establishes a prima facie case, Boca 

Diner must show a legitimate, nondiscriminatory reason for its 

action of firing her.  Holifield, ibid.; Brown, ibid.  If Boca 

Diner carries this burden, Ms. Martinez must then show that the 

reason offered by Boca Diner is not its true reason, but only a 

pretext for retaliation.  Holifield, ibid.; Brown, ibid.  The 

United States Supreme Court has held that the "prima facie case, 

combined with sufficient evidence that the employer's asserted 

justification is false, may permit the trier of fact to conclude 

that the employer unlawfully discriminated."  Brown, ibid., 

citing Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 

148, 120 S.Ct. 2097, 147 L.Ed.2d 105 (2000). 

59.  In the instant matter, Ms. Martinez presented a prima 

facie case of retaliation.  Ms. Martinez has shown that she is a 

member of a protected group; and she has presented sufficient 

evidence to show that she was subjected to unwelcome, sexual 

related harassment and that she reported the sexual remark made 

to her by Rick to the owner of Boca Diner.  Furthermore, she 

demonstrated that Boca Diner was aware of the protected activity 
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in which she engaged and that she was subsequently terminated 

after having engaged in the protected activity. 

60.  As stated earlier, Boca Diner has presented a 

legitimate non-discriminatory reason for firing Ms. Martinez, 

i.e., poor work performance. 

61.  Ms. Martinez has demonstrated that Boca Diner's 

explanation is a pretext for retaliation.  The evidence 

demonstrates that, after Ms. Martinez reported the sexual remark 

made to her by Rick, her workdays were significantly reduced, 

but no other waitresses' workdays were reduced.  Furthermore, 

the evidence demonstrates that Ms. Martinez's work-section was 

changed to the busiest and most demanding work-section of the 

restaurant when Boca Diner was aware that customers had been 

complaining about her service; and that her orders were slow and 

late in being prepared after the change to the new section, 

which resulted in numerous complaints about her service.  The 

evidence further demonstrates that Boca Diner relied upon the 

complaints by customers in the number one section to terminate 

her. 

62.  Consequently, the evidence demonstrates that Boca 

Diner retaliated against Ms. Martinez. 

63.  Ms. Martinez lost income because of her wrongful 

termination. 
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64.  As to the time that Ms. Martinez worked at Boca Diner, 

her workdays were wrongfully reduced the week after July 4, 

2000.  It is reasonable to infer that she should have worked 

four more days during the week of July 10-15, 2000.  The 

evidence does not show that Ms. Martinez failed to receive her 

base pay of $40.00 every two weeks; therefore, she failed to 

receive only tips in that week.  Tips are traditionally 

dependent upon the whim of customers.  Since there was wrongful 

action on the part of Boca Diner, it is reasonable to calculate 

an average of weekly tips prior to the wrongful reduction in 

workdays and apply that figure to the last week of 

Ms. Martinez's employment.  The average per week for tips is in 

the amount of $273.00.5  Consequently, Ms. Martinez failed to 

receive $273.00 in tips for the last week that she worked at 

Boca Diner. 

65.  Further, Ms. Martinez averaged a monthly income (a 

four week period) in the amount of $1,275.00, including tips, at 

Boca Diner.  She considers herself to have received a comparable 

income when she obtained a position on October 26, 2000, at RTA 

Catering, a restaurant, and was receiving $2,000.00 per month.  

Her contention is reasonable.  Ms. Martinez was terminated by 

Boca Diner on July 15, 2000.  She was without comparable 

employment for 15 weeks and earned $748.00 during that 15-week 

period.  Estimating for 15 weeks, Ms. Martinez would have earned 
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$4,781.25 at Boca Diner.  Consequently, she lost $4,033.25 in 

income. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order: 

1.  Finding that Boca Diner discriminated against Evelyn 

Martinez on the basis of retaliation. 

2.  Ordering Boca Diner to cease the discriminatory 

practice. 

3.  Ordering Boca Diner to pay Evelyn Martinez back pay in 

the amount of $4,033.25. 

DONE AND ENTERED this 31st day of October, 2003, in 

Tallahassee, Leon County, Florida. 

       S 
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 31st day of October, 2003. 
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ENDNOTES 

 
1/  Mr. Pelekanos testified that Ms. Martinez did not report the 
incident to him.  His testimony is not found to be credible.  
 
2/  The testimony of the only former waitress who testified, 
Florence Marcus, is not credible pertaining to the reduction in 
the number of workdays for Ms. Martinez. 
 
3/  The testimony of the only former waitress who testified, 
Florence Marcus, is not credible pertaining to one section of 
Boca Diner not being busier and more demanding than other 
sections. 
 
4/  Ms. Martinez prepared the handwritten statement in July 2001 
for an unemployment benefits case.  The amounts were fresh in 
her mind at that time and more reliable than her present memory.  
The document was persuasive.  The Unemployment Appeals 
Commission decision, which included the Decision of the Appeals 
Referee, was not persuasive as to Ms. Martinez's lost income.   
 
5/  The average was $272.857 per week for tips.  The average was 
rounded to the nearest dollar. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ELLEN EDITH HANSON, 
 
     Petitioner, 
 
vs. 
 
ORLANDO UTILITIES COMMISSION, 
 
 Respondent. 
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)
)
)
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)
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)
)
 

 
 
 
 
Case No. 03-2306 

   
RECOMMENDED ORDER 

 
This cause came on for final hearing before Daniel M. 

Kilbride, Administrative Law Judge, Division of Administrative 

Hearings, on August 27 and 28, 2003, in Orlando, Florida. 

APPEARANCES 

For Petitioner:  Ellen Edith Hanson, pro se 
                      5355 Rambling Road 
                      St. Cloud, Florida  34771 
 

For Respondent:  David C. Netzley, Esquire 
                      Ford & Harrison, LLP 
                      300 South Orange Avenue, Suite 1300 
                      Orlando, Florida  32801 

 
STATEMENT OF THE ISSUES 

1.  Whether Petitioner failed to timely file her Petition 

for Relief following the Florida Commission on Human Relations' 

No Cause Determination? 
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2.  Whether Petitioner failed to timely file a charge of 

discrimination with the Florida Commission on Human Relations 

with respect to her claim of harassment? 

3.  Whether Respondent promptly and thoroughly investigated 

Petitioner's claim of sexual harassment? 

4.  Whether Respondent took measures reasonably calculated 

to end and prevent any alleged sexual harassment? 

5.  Whether Petitioner suffered from a disability, and, if 

so, what was the nature of her disability. 

6.  Whether Respondent provided Petitioner with a 

reasonable accommodation for her alleged disability? 

7.  Whether Respondent discriminated against Petitioner on 

the basis of her sex and/or disability? 

8.  Whether Respondent retaliated against Petitioner for 

complaining of sexual harassment? 

PRELIMINARY STATEMENT 

Petitioner, Ellen Edith Hanson, filed a Charge of 

Discrimination against Respondent, Orlando Utilities Commission, 

with the Florida Commission on Human Relations ("FCHR") on or 

about August 29, 2002, alleging violations under the Florida 

Civil Rights Act ("FCRA").  More specifically, Petitioner 

alleged that during her employment, she was denied a 30-day 

leave for her disability, "stress"; sexually harassed; turned 

down for a promotion that a male received; and retaliated 
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against for raising complaints of harassment, including being 

disciplined and denied the opportunity to transfer to another 

position.  In response, Respondent provided a position statement 

and additional documentation to FCHR, and FCHR conducted an 

investigation into Petitioner's allegations.  Upon completion of 

its investigation, FCHR issued a No Cause Determination on  

May 12, 2003.  Petitioner was advised that she had 35 days to 

appeal the determination.  Petitioner filed a Petition for 

Relief on June 20, 2003, 39 days after the date of the No Cause 

Determination.  Thereafter, this matter was referred to the 

Division of Administrative Hearings for a formal administrative 

hearing.  Following pre-hearing discovery, a two-day 

administrative hearing was held before the undersigned 

Administrative Law Judge (ALJ). 

At the final hearing, but prior to taking testimony on the 

merits, argument and testimony were received from both parties 

with respect to Respondent's Motion to Dismiss for Untimeliness.  

This Motion was subsequently granted at the final hearing.  

Nonetheless, as had been discussed during the case management 

conference, the hearing proceeded on the merits of Petitioner's 

allegations.  Subsequent to the formal hearing, Petitioner filed 

a Response to Untimeliness on September 19, 2003, without prior 

permission of the ALJ.  Respondent filed a Reply and Motion to 

Strike.  The Motion to Strike is granted.  At the hearing, 
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Petitioner presented the testimony of ten witnesses and offered 

four exhibits into evidence, two of which were accepted in 

evidence.  Although given the opportunity, Petitioner did not 

testify.  Respondent presented the testimony of five witnesses 

and offered 23 exhibits in evidence.  The Transcript of the 

proceeding was filed on September 29, 2003.   

Petitioner filed her Proposed Recommended Order on  

October 8, 2003, which included proposed additional documentary 

evidence.  Respondent filed a Motion to Strike said evidence.  

Said motion is granted because the record in this matter was 

closed on August 28, 2003, at the conclusion of the formal 

hearing.  Permission was not requested by or granted to either 

party to keep the record open for any additional evidence.  

Respondent filed its proposals on October 14, 2003.  Both 

proposals have been given careful consideration in the 

preparation of this Recommended Order. 

All citations are to Florida Statutes (2002), unless 

otherwise indicated. 

FINDINGS OF FACT 

1.  Petitioner filed her Charge of Discrimination against 

Respondent on August 29, 2002.  FCHR issued a No Cause 

Determination and Notice of Determination:  No Cause on May 12, 

2003.  Petitioner filed her Petition for Relief on June 20, 

2003.  This was 39 days after the No Cause Determination was 
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issued.  Petitioner failed to show good cause for the delay in 

filing. 

2.  Petitioner worked as an apprentice operator at 

Respondent's Stanton Energy Center ("Energy Center"), during the 

relevant time period, under the supervision of Wade Gillingham 

("Gillingham"), manager of Operations for the Energy Center.  

Respondent is an employer under the FCRA. 

3.  On or about July 5, 2001, Petitioner expressed some 

concern to Gillingham about a co-worker, Tim Westerman 

("Westerman"), potentially hurting himself or others.  More 

specifically, Petitioner told Gillingham that she was concerned 

Westerman was going to hurt himself or her. 

4.  Upon learning of Petitioner's concerns, Gillingham 

notified Respondent's Human Resources Department, and he 

scheduled a follow-up meeting with Petitioner on Monday, July 9, 

2001.  Lou Calatayud ("Calatayud") from Human Resources also 

attended this interview. 

5.  During these initial meetings, Petitioner did not 

complain of any inappropriate touching or sexual contact between 

herself and Westerman. 

6.  Following her meeting with Calatayud and Gillingham, 

German Romero, director of Human Resources, held a second 

interview with Petitioner to discuss her concerns about 

Westerman.  Thereafter, Respondent conducted a thorough 
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investigation into Petitioner's allegations.  During the course 

of the investigation, Petitioner was interviewed twice and 

Westerman was interviewed twice.  Both Westerman and Petitioner 

admitted to voluntarily participating in several telephone calls 

with each other, with some lasting as long as two hours.  

Petitioner did not appear upset or concerned after these calls. 

7.  Human Resources also interviewed Terry Cox and Tom 

Dzoba, both watch engineers to whom Petitioner claimed she 

reported complaints regarding Westerman.  Neither Cox nor Dzoba 

was Petitioner's direct supervisor.  Petitioner told Cox that 

she had issues with another employee.  However, she refused to 

provide Cox with the other employee's name and insisted on 

handling the matter on her own, despite Cox's asking her for the 

name of the person.  Dzoba has no knowledge of Petitioner ever 

complaining about any problems with another employee in the 

workplace.  The first person to whom Petitioner reported 

Westerman's name was her supervisor, Gillingham, who immediately 

reported Petitioner's complaints to Human Resources. 

8.  Westerman was not Hanson's supervisor.  Westerman never 

expressed any romantic interest in Petitioner; however, 

Petitioner had expressed interest in meeting Westerman outside 

the workplace for dinner.  Additionally, Petitioner used to 

write Westerman "cheer-up notes" while at work.  In fact, the 

only touching that Petitioner later referred to were hand or arm 
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rubbing during voluntary personal conversations with, and 

counseling or consoling of, Westerman.  Similarly, the only 

touching Westerman recalls was possibly rubbing up against 

Petitioner in the workplace or maybe putting his hand on her 

shoulder when they were talking.  Westerman never kissed or 

attempted to kiss Petitioner.  In addition to the above, no 

other employees were able to identify any inappropriate contact 

between Petitioner and Westerman. 

9.  After completing its investigation in early 

August 2001, Respondent determined that sexual harassment had 

not occurred but instructed Westerman, verbally and in writing, 

not to have any further contact with Petitioner.  Prior to 

Respondent's instruction, sometime between May and July 2001, 

Petitioner personally asked Westerman to stop calling her, a 

request he complied with generally. 

10. At the same time, Respondent instructed Petitioner to 

discontinue counseling employees to protect against any future 

incidents or allegations of sexual harassment. 

11.  It is the policy and practice of Respondent to treat 

all employees equally regardless of their gender and/or 

disability.  Respondent developed and distributed to its 

employees, via an Employee Handbook, an Equal Opportunity Policy 

and Policy Against Harassment.   
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12.  Following the conclusion of Respondent's investigation 

into Petitioner's complaints of sexual harassment, on or about 

August 6, 2001, Petitioner requested a medically-supported leave 

of absence for 30 days.  This leave was granted by Respondent.  

However, Petitioner later requested to return to work nearly ten 

days ahead of schedule, on August 27, 2001, submitting a release 

from her doctor.  Because Petitioner was seeking to return to 

work so far ahead of schedule, Petitioner was evaluated by 

Respondent's occupational medical director, Jock M. 

Sneddon, M.D., before she was released to return to work.  

Petitioner returned to work in the same position and rate of pay 

as before her leave.  Additionally, Petitioner received 

disability benefit payments covering the entire duration of her 

leave. 

13.  More than seven months later, Petitioner called in 

sick on April 6 through 8, 2002, after sustaining a house fire 

at her personal residence.  Following the use of 16 hours or 

more of sick time, employees are required to return to work with 

a doctor's note authorizing their absence.  Here, it was 

determined that Petitioner was not sick during this time, nor 

was she even evaluated by a physician.  Based on similar 

previous problems, for which she was twice verbally reminded of 

Respondent's policy regarding sick leave, Petitioner received a 

disciplinary write-up.  In addition to Petitioner's two verbal 



 9

reminders, on or about January 7, 2002, Gillingham issued a 

memorandum to all operations employees, including Petitioner, 

detailing Respondent's sick leave policy. 

14.  On or about June 7, 2002, Petitioner and a male     

co-worker, Tom Moran, were written up by Gillingham for neglect 

of their job duties as the result of an incident that occurred 

at the Energy Center on May 14, 2002.  More specifically, both 

Petitioner and Moran were deemed responsible for failing to make 

sufficient rounds to discover a mechanical failure, which led to 

severe flooding of a sump basement in the coal yard, causing 

more than $12,000 in damages.  Gillingham estimated it would 

have taken between six to eight hours to fill the 60-foot by  

20-foot sump basement with the seven feet of water that was 

found the following morning.  Although Moran was an auxiliary 

operator, both "operators," including Petitioner, an apprentice 

operator, have the same responsibilities and were responsible 

for making the necessary rounds to ensure that a mechanical 

failure of this nature is promptly discovered and repaired. 

15.  In accordance with Respondent's policy, employees with 

active discipline in their files are not eligible for promotions 

or transfer.  The written discipline Petitioner and Moran 

received for the May 14, 2002, sump incident remained active in 

their employee files for nine months. 
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16.  During her employment at the Energy Center, 

Petitioner's performance evaluations remained relatively 

unchanged, receiving a "meets" or "good" rating on each 

evaluation.  Additionally, Petitioner received all regularly 

scheduled wage increases, until she topped out at the salary for 

her position.  Petitioner received the same wage increases as 

similarly-situated male employees.  Further, on or about 

April 2, 2003, Gillingham notified Human Resources that the 

discipline in her file had expired, and Petitioner was promoted 

to auxiliary operator, with the commensurate increase in pay. 

17.  Petitioner started at the same rate of pay as three of 

the four other male employees placed in the apprentice operator 

position at that time.  The fourth male employee, David Ziegler, 

started at a higher rate of pay based on his five years of 

previous experience working for a contractor at the Energy 

Center.  Further, because of the credit Ziegler was given for 

his previous work experience, he was promoted to auxiliary 

operator ahead of Petitioner and all of the other apprentice 

operators who started at the same time.  Vasquez was promoted to 

auxiliary operator on the standard two-year schedule on or about 

August 12, 2002; however, Petitioner was not eligible for 

promotion at that time because of the active discipline in her 

file. 
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18.  Petitioner failed to prove that she suffered from a 

recognized disability or that Respondent failed to make a 

reasonable accommodation for her alleged disability. 

19.  Petitioner failed to prove that Respondent 

discriminated against her on the basis of her sex. 

20.  Petitioner failed to prove that Respondent retaliated 

against her for complaining of the alleged sexual harassment 

which occurred in the Summer of 2001. 

CONCLUSIONS OF LAW 

21.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding, and the 

parties thereto, pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2003), and Chapter 760. 

22.  If FCHR determines that there is not reasonable cause 

to believe that a violation of the FCRA has occurred, FCHR shall 

dismiss the complaint.  See Section 760.11(7).  Upon a finding 

of no cause, the aggrieved person may request an administrative 

hearing under Sections 120.569 and 120.57, but any such request 

must be made within 35 days of the date of the no cause 

determination.  See id.  If the aggrieved person does not 

request an administrative hearing within the 35 days, the claim 

will be barred.  See id. 

23.  Petitioner failed to file her Petition for Relief 

within 35 days of the no cause determination, and, therefore, 
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her claim is time-barred.  See Pedraza v. International 

Brotherhood Local 2088, Case No. 02-0238 (Recommended Order of 

Dismissal, DOAH June 21, 2002); but see Order Remanding Petition 

for Relief, FCHR Case No. 99-1636 (January 2, 2003) (which holds 

that by FCHR rule, three days are added to the filing date for 

mailing).  Petitioner presented no evidence at the time she 

untimely fax-filed her Petition for Relief that the delay in 

filing her Petition for Relief was the result of being misled or 

lulled into inaction by Respondent or that some other 

extraordinary circumstances prevented her from asserting her 

rights in a timely manner.  Furthermore, Petitioner has failed 

to present any admissible evidence since filing her Petition for 

Relief that demonstrates any extraordinary circumstances, which 

caused her to file her Petition for Relief untimely.  

Consequently, equitable tolling can not be applied to cure 

Petitioner's untimeliness.  See Clarence Rowe v. Sea Ray Boats, 

Inc. and Department of Environmental Protection, Case No. 00-

0218 (Recommended Order of Dismissal, DOAH April 4, 2000). 

24.  In order to bring a discrimination suit under the 

FCRA, one must first file a timely charge of discrimination.  

See Section 760.11(1).  More specifically, one must file a 

charge within 365 days of the alleged unlawful employment 

practice.  See Section 760.11(1).  Petitioner filed her Charge 

of Discrimination on August 29, 2002, and thus, Petitioner's 
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charge of discrimination is only timely with respect to actions 

occurring on August 29, 2001, or thereafter.  Here, Petitioner 

failed to file a charge of discrimination within 365 days of the 

alleged sexual harassment, which ended at the latest in July of 

2001 when Petitioner requested that Westerman not have any 

further contact with her.  Consequently, Petitioner's sexual 

harassment claim is untimely and should be dismissed. 

25.  Nonetheless, even if Petitioner's harassment claim was 

timely, it fails on the merits.  To be liable for harassment by 

a co-worker, Respondent must have known or should have known 

that the harassment was occurring, and thereafter, failed to 

investigate or otherwise take any remedial action designed to 

promptly end the harassment.  See 29 C.F.R. Section 

1604.11(d)(2002).  Here, the evidence clearly reveals that once 

Respondent became aware of the alleged harassment, it promptly 

and thoroughly investigated Petitioner's claims.  Although 

Respondent determined that no actionable harassment occurred, it 

took reasonable measures to prevent any possible harassment in 

the future. 

26.  Petitioner contends that she was unlawfully 

disciplined by Respondent because it unlawfully discriminated 

against her due to her handicap and her sex.  Petitioner relies 

on the FCRA of 1992, Section 760.10, et seq.  The FCRA prohibits 

certain specified unlawful employment practices and provides 
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remedies for such violations.  That statute provides, in 

pertinent part, as follows: 

760.01  PURPOSES, CONSTRUCTION; TITLE 
 

*    *    * 
 

  (2)  The general purposes of Florida Civil 
Rights Act of 1992 are to secure for all 
individuals within the state freedom from 
discrimination because of race, color, 
religion, sex, national origin, age, 
handicap, or marital status and thereby to 
protect their interest in personal dignity, 
to make available to the state their full 
productive capacities, to secure the state 
against domestic strife and unrest, to 
preserve the public safety, health and 
general welfare, and to promote the 
interests, rights, and privileges of 
individuals within the state. 
 
  (3)  The Florida Civil Rights Act of 1992 
shall be construed according to fair import 
of its terms and shall be liberally 
construed to further the general purposes 
stated in this section and the special 
purposes of the particular provisions 
involved. 
 

*     *     * 
 
760.10  Unlawful employment practices; 
remedies construction  
 
  (1)  It is an unlawful employment practice 
for an employer: 

 
  (a)  To discharge or to fail or refuse to 
hire an individual, or otherwise  to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. . . . 
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27.  The FCRA is patterned after Title VII of the Civil 

Rights Act of 1964, 42 U.S.C. Section 2000e-2.  School Board of 

Leon County v. Weaver, 556 So. 2d 443 (Fla. 1st DCA 1990).  In 

Florida, there is a long-standing rule of statutory construction 

which recognizes that if a state law is patterned after a 

federal law on the same subject, the Florida law will be 

accorded the same construction as in the federal courts to the 

extent the construction is harmonious with the spirit of the 

Florida legislation.  Brand v. Florida Power Corp., 633 So. 2d 

504, 509 (Fla. 1st DCA 1994); O'Loughlin v. Pinchback, 579 

So. 2d 788 (Fla. 1st DCA 1991). 

28.  In Department of Corrections v. Chandler, 582 So. 2d 

1186 (Fla. 1st DCA 1991), the court analyzed the types of claims 

under the Florida Civil Rights Act.  In that case, the court 

noted as follows: 

Pertinent federal case law discloses two 
means by which a discriminatory employment 
claim may be tried.  The first, . . . by 
showing disparate treatment, and the second, 
by showing discriminatory impact.  When 
employing the former, a claimant must 
establish an employer's intentional 
discrimination, however, as to the latter, 
intentional discrimination is not required, 
and the claimant essentially challenges 
practices which are fair in form but 
discriminatory in operation.  [citations 
omitted] Id. at 1186 n.2  
 

29.  Petitioner in this case has sought to establish a 

disparate treatment claim.  The Chandler court delineated the 
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procedure for establishing a disparate treatment claim.  The 

Court held as follows: 

. . . The United States Supreme Court set 
forth the procedure essential for 
establishing such claims in McDonnell 
Douglas Corp. v. Green, 411 U.S. 792, 93 
S.Ct. 1817, 36 L.Ed. 2d 668 (1973), which 
was then revisited in detail in Texas 
Department of Community Affairs v. Burdine, 
450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 
(1981).  Pursuant to the Burdine formula, 
the employee has the initial burden of 
establishing a prima facie case of 
intentional discrimination, which once 
established raises a presumption that the 
employer discriminated against the employee.  
If the presumption arises, the burden shifts 
to the employer to present sufficient 
evidence to raise a genuine issue of fact as 
to whether the employer discriminated 
against the employee.  The employer may do 
this by stating a legitimate, 
nondiscriminatory reason for the employment 
decision; a reason which is clear, 
reasonably specific, and worthy of credence.  
Because the employer has the burden of 
production, not one of persuasion, which 
remains with the employee, it is not 
required to persuade the trier of fact that 
its decision was actually motivated by the 
reason given.  If the employer satisfies its 
burden, the employee must then persuade the 
fact finder that the proffered reason for 
the employment decision was pretext for 
intentional discrimination.  The employee 
may satisfy this burden by showing  directly 
that a discriminatory reason more likely 
than not motivated by the decision, or 
indirectly by showing that the proffered 
reason for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his other ultimate burden of demonstrating 
by a preponderance of evidence that he or  
 
she has been the victim of intentional 
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discrimination. [citations omitted]. 
 

Id. at 1186. 

30.  In order for Petitioner to prevail in a disparate 

treatment case based on Petitioner's alleged handicap and obtain 

the relief she seeks, she must establish that Respondent's 

employment decision was based on her protected status.  In this 

case, Petitioner has the burden of presenting evidence 

sufficient to establish that her alleged handicap (stress) was a 

determining factor in the employment decision not to promote 

her.  In other words, Petitioner must prove what motivated 

Respondent to withhold her promotion was her stress condition.  

See U.S. Postal Service Board of Governors v. Aikens, 460 U.S. 

711, 715 (1983); Petitioner presented no credible evidence that 

she was disabled or had a handicap.  Petitioner's temporary 

"stress" is not a recognized disability.  Therefore, Respondent 

had no obligation to provide Petitioner with any reasonable 

accommodation for such condition.   

31.  The Americans with Disabilities Act ("ADA") defines 

disability as "[a] physical or mental impairment that 

substantially limits one or more of the major life activities of 

[an] individual."  42 U.S.C. Section 12102(2)(A).  A temporary 

condition does not substantially limit one or more major life 

activities, and therefore, is not a protected disability.  See 

Hardie v. Legacy Health Sys., 6 P.3d 531, 540 (Or.App. 2000) 
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(finding that short-term physical or mental impairments, leaving 

no residual disability or impairment are not "disabilities"); 

see also Rose v. Home Depot U.S.A., Inc., 186 F.Supp.2d 595, 611 

(D. Md. 2002) (stating that the term "disability" does not 

include temporary medical conditions, even if those conditions 

require extended leaves of absence from work) (citing Halperin 

v. Abacus Tech. Corp., 128 F.3d 191, 199 (4th Cir. 1997); McNeil 

v. Scotland County, 213 F.Supp.2d 559, 569 (M.D.N.C. 2002) 

(holding that a former employee who suffered from severe 

depression and post-traumatic stress disorder for approximately 

11 months was not "disabled" within the meaning of the ADA).  

Consequently, Petitioner's three-week leave following the 

conclusion of the sexual harassment investigation is 

insufficient to establish that she was disabled within the 

meaning of the law. 

32.  Even assuming Petitioner's temporary "stress" was a 

protected disability, her discrimination claim fails on the 

merits.  Respondent provided Petitioner with a reasonable 

accommodation:  she requested and was provided with a leave of 

absence; she received disability benefits for the entire period 

of her leave; and she returned to work in the same position and 

same rate of pay as before her leave. 

33.  In regard to Petitioner's claim of discrimination 

based on her sex, there is no direct evidence of discrimination.  
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See Scott v. Suncoast Beverages, 295 F.3d 1223, 1227 (11th Cir. 

2002); Damon v. Fleming Supermarkets of Florida, Inc., 196 F.3d 

1354, 1359 (11th Cir. 1999).  In this case, Petitioner has 

failed to produce any direct evidence of discrimination. 

34.  Since there is no direct evidence of discrimination, 

Petitioner must use circumstantial evidence to establish a case 

of discrimination.  In evaluating discrimination claims based on 

circumstantial evidence, the burden-shifting framework set forth 

in McDonnell Douglas Corp. v. Green, supra, is utilized.  Under 

McDonnell Douglas and the cases following it, Petitioner has the 

initial burden of presenting sufficient circumstantial evidence 

of discrimination to establish a prima facie case of 

discrimination.  See McDonnell Douglas, 411 U.S. at 802.  If 

Petitioner is able to establish a prima facie case, the burden 

then shifts to Respondent to articulate a legitimate, 

nondiscriminatory reason for its employment decisions.  See id.  

Petitioner must then demonstrate that Respondent's proffered 

reasons are pretextual.  See id. at 804-05; see also Texas Dept. 

of Community Affairs v. Burdine, 450 U.S. 248, 256 (1981).  FCHR 

has adopted this evidentiary model.  See Kirkpatrick v. Howard 

Johnson Co., 7 FALR 5468, 5475 (FCHR 1985). 

35.  To establish a prima facie case of discrimination, 

Petitioner must show that:  (1) she belongs to a protected 

class; (2) she was subjected to an adverse employment action; 
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(3) her employer treated similarly-situated employees outside 

her classification more favorably; and (4) she was otherwise 

qualified to do the job.  See McDonnell Douglas, 411 U.S. at 

802.  Ultimately, Petitioner must prove that her protected class 

motivated Respondent in making the employment decisions.  See 

Wright v. Southland Corp., 187 F.3d 1287, 1293 (11th Cir. 1999). 

36.  Even assuming Petitioner did establish a prima facie 

case of discrimination, Respondent has demonstrated legitimate, 

non-discriminatory reasons for its actions related to 

Petitioner.  In articulating a legitimate, nondiscriminatory 

reason for a challenged employment decision, an employer is only 

required to "produce admissible evidence which would allow the 

trier of fact to rationally conclude that the employment 

decision had not been motivated by discriminatory animus."  

Burdine, 450 U.S. at 257.  This burden is characterized as 

"exceedingly light."  See Perryman v. Johnson Products Co., 

Inc., 698 F.2d 1138, 1142 (11th Cir. 1983).  "Whatever the 

employer's decision making process, a disparate treatment claim 

cannot succeed unless the employee's protected trait actually 

played a role in that process and had a determinative influence 

on the outcome."  Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 

(1993). 

37.  Here, Petitioner was disciplined along with a male   

co-worker on June 7, 2002, because they failed in their job 
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responsibilities.  This cost Respondent over $12,000 in clean-up 

and repair expenses.  Under Respondent's written policy, both 

employees were ineligible for promotion until the active 

discipline was removed from their files.  Prior to this write-

up, Petitioner was also disciplined for her abuse of 

Respondent's sick leave policy, despite two previous verbal 

reminders from her management and a written memorandum from 

Gillingham that detailed the company's policy. 

38.  "A satisfactory explanation by the defendant destroys 

the legally mandatory inference of discrimination arising from 

the plaintiff's initial evidence."  Burdine, 450 U.S. at 255-56 

n.10.  Because Respondent has articulated legitimate, non-

discriminatory reasons for its employment decisions, Petitioner 

failed to carry the burden of proving that these reasons are 

pretextual and that Respondent intentionally discriminated or 

retaliated against her.  See St. Mary's Honor Ctr. V. Hicks, 509 

U.S. 502, 511 (1993) (citing Burdine, 450 U.S. at 253).  "The 

pretext inquiry is concerned with the employer's perception of 

the employee's performance, not the employee's own beliefs."  

Standard v. A.B.E.L., 161 F.3d 1318, 1332-33 (11th Cir. 1998); 

see also Holifield v. Reno, 115 F.3d 1555, 1565 (11th Cir. 1997) 

(finding "an employee's assertions of his own good performance 

are insufficient to defeat summary judgment, in the absence of 

other evidence").  "[T]o directly attack [the employer's] 
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reasons, [Petitioner] must demonstrate 'such weaknesses, 

implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons 

for its action that a reasonable fact finder could find [all of 

those reasons] unworthy of credence.'"  Standard, 161 F.3d at 

1333 (quoting Combs v. Plantation Patterns, 106 F.3d 1519, 1538 

(11th Cir. 1997)). 

39.  The admissible record evidence presented in this case 

completely lacks any showing of pretext or discriminatory 

intent.  Further, following the disciplinary action, Petitioner 

was given a merit increase, and once the disciplinary action in 

her file expired, Petitioner was promoted to auxiliary operator 

in accordance with Respondent's policy. 

40.  To establish a prima facie case of retaliation, 

Petitioner must demonstrate:  "(1) that [she] engaged in 

protected activity; (2) [she] suffered an adverse employment 

action; and (3) there was a causal link between [her] protected 

activity and the adverse employment activity."  Bass v. Board of 

County Comm'rs, 256 F.3d 1095, 1117 (11th Cir. 2001), reh'g and 

reh'g en bac denied, 273 F.3d 117 (2001). 

41.  Petitioner has failed to satisfy the third element of 

her prima facie case, in that she has failed to demonstrate any 

causal connection between her complaint of sexual harassment and 

any alleged adverse employment actions.  The United States 
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Supreme Court noted that mere temporal proximity between 

knowledge of the protected activity and the adverse employment 

action must be "very close" to establish causation.  See Clark 

County School Dist. V. Breeden, 532 U.S. 268, 273-74 (2001) 

(citing with approval two cases holding that a three- and   

four-month disparity was insufficient); see also Wascura v. City 

of South Miami, 257 F.3d 1238, 1248 (11th Cir. 2001) (finding a 

three and one-half month period insufficient to create a jury 

issue on causation). 

42.  Here, more than seven months had elapsed between the 

time Petitioner had raised her complaint of sexual harassment 

and any discipline was taken.  Thus, without more, and combined 

with the legitimate business reasons Respondent has established 

in support of its employment decisions, there is insufficient 

evidence to establish a causal connection between Petitioner's 

sexual harassment complaint and subsequent discipline.  

Petitioner was not retaliated against, but rather, all 

employment decisions were based on legitimate, nondiscriminatory 

reasons, and Petitioner was treated the same as all other 

similarly-situated employees. 

43.  There was no evidence that Petitioner was unlawfully 

harassed, discriminated against, or retaliated against in any 

way during her employment with Respondent. 
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44.  Upon being notified of Petitioner's sexual harassment 

allegations, Respondent conducted a prompt and thorough 

investigation.  Despite determining that no violations occurred, 

Respondent took remedial measures reasonably calculated to 

prevent any future problems. 

45.  Petitioner is not "handicapped," and therefore, 

Respondent had no obligation to provide Petitioner with a 

reasonable accommodation.  Nonetheless, following the conclusion 

of the sexual harassment investigation, Respondent granted 

Petitioner a requested leave of absence, which was supported by 

a doctor's note.  Petitioner received short-term disability 

benefits during the entire period of her leave.  Following her 

leave, Petitioner returned to her same position at the same rate 

of pay as before her leave. 

46.  Several months after returning from leave and nearly a 

year after her harassment complaint, both Petitioner and another 

employee (male) were disciplined for poor work performance, 

based on an incident that required substantial clean-up and 

repair expenses.  As a result, in accordance with Respondent's 

standard policies and procedures, neither Petitioner nor the 

male employee was eligible to be transferred or promoted until 

their disciplinary action expired.  Following the expiration of 

her disciplinary action, Petitioner was promoted to auxiliary 
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operator.  In addition, even before Petitioner was promoted, she 

received a wage increase to the maximum wage for her position. 

47.  Petitioner was not retaliated against, but rather, she 

was treated the same as all other similarly-situated employees.  

Respondent's employment decisions relative to Petitioner have 

been based on legitimate business reasons and established 

policies. 

48.  There is no admissible record evidence to suggest or 

infer that Respondent's employment decisions had anything to do 

with Petitioner's sex, alleged disability, and/or complaints of 

sexual harassment.  Respondent's employment decisions relative 

to Petitioner have been based on legitimate business reasons and 

established policies. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that FCHR enter a final order dismissing with 

prejudice the Petition for Relief in DOAH Case No. 03-2306, FCHR 

Case No. 22-02718. 
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DONE AND ENTERED this 31st day of October, 2003, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of October, 2003. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Ellen Edith Hanson 
5355 Rambling Road 
St. Cloud, Florida  34771 
 
David C. Netzley, Esquire 
Ford & Harrison, LLP 
300 South Orange Avenue, Suite 1300 
Orlando, Florida  32801 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JUDES PREMILIEN, 
 
     Petitioner, 
 
vs. 
 
OWEN ELECTRIC COMPANY, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-2724 

   
RECOMMENDED ORDER OF DISMISSAL 

 
On September 9, 2002, Petitioner, Judes Premilien, filed an 

Amended Charge of Discrimination with the Florida Commission on 

Human Relations.  By letter dated June 9, 2003, the Florida 

Commission on Human Relations entered a Determination:  No 

Cause.  By Notice of Determination:  No Cause of the same date, 

Petitioner was advised of his right to seek an administrative 

hearing on his claim of discrimination. 

On June 21, 2003, Petitioner timely filed a Petition for 

Relief with the Florida Commission on Human Relations on the 

forms provided by the Florida Commission on Human Relations.  

Petitioner only provided information in paragraphs 1 and 2 of 

the Petition for Relief and ignored paragraphs 3, 4, and 5. 

On July 23, 2003, Petitioner's Petition for Relief was 

forwarded to the Division of Administrative Hearings.  An 

Initial Order was forwarded to both parties on July 25, 2003. 
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On August 1, 2003, the undersigned Administrative Law Judge 

entered an Order Requiring Compliance with Rule 28-106.201, 

Florida Administrative Code, giving Petitioner 20 days to file 

an amended petition for relief complying with Florida 

Administrative Code Rule 28-106.201(2)(d) and (e). 

On August 28, 2003, Petitioner having failed to comply with 

both the Initial Order and the Order Requiring Compliance with 

Rule 28-106.201, Florida Administrative Code, an Order was 

entered extending the time for compliance with the previous 

orders, which gave Petitioner an additional 20 days to comply 

with the previous orders. 

Petitioner failed to respond to the Order Extending Time 

for Compliance, and, as a result, an Order dated September 23, 

2003, was entered requiring compliance with the previous orders 

with the following warning:  "In the event Petitioner fails and 

refuses to comply with this Order, the undersigned shall 

recommend to the Florida Commission on Human Relations that this 

case be dismissed based on Petitioner's failure to respond to 

Orders." 

Based on the foregoing and Petitioner's willful failure and 

refusal to comply with all orders issued thus far in this case, 

it is 
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RECOMMENDED to the Florida Commission on Human Relations 

that Petitioner's Petition for Relief be dismissed with 

prejudice. 

DONE AND ORDERED this 31st day of October, 2003, in 

Tallahassee, Leon County, Florida. 

 

S                                   
JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 31st day of October, 2003. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Mickey Owen 
Owen Electric Company, Inc. 
1775 Lakeside Avenue 
St. Augustine, Florida  32084 
 
Judes Premilien 
2232 Oshkosh Court 
Orlando, Florida  32818 
 
 
 



 4

Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
GERARDO VILLAMIZAR AND RODICA 
VILLAMIZAR, 
 
     Petitioners, 
 
vs. 
 
EDDIE GOMEZ, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 03-2470 

  
 
 

RECOMMENDED ORDER 
 

Administrative Law Judge (ALJ) Daniel Manry conducted the 

administrative hearing of this case on September 10, 2003, in 

Miami, Florida, on behalf of the Division of Administrative 

Hearings (DOAH). 

APPEARANCES 

 For Petitioner:  Gerardo and Rodica Villamizar, pro se 
      Post Office Box 010461 

  Miami, Florida  33130 
 
 For Respondent:  Eddie Gomez, pro se 
      17835 Southwest 10th Court 
      Pembroke Pines, Florida  33029 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent violated the provisions of 

Florida’s Fair Housing Act, Section 760.20-760.37, Florida 

Statutes (2002) (the Fair Housing Act), by evicting Petitioners 

and thereby allegedly breaching a rental agreement, as more 
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fully described in the Petition for Relief.  (References to 

statutory sections and chapters are to Florida Statutes (2002.) 

PRELIMINARY STATEMENT 

 At some time not disclosed in the record, Petitioners 

presumably filed a charge of discrimination with the Florida 

Commission on Human Relations (the Commission).  On May 29, 

2003, the Commission issued a Determination of No Reasonable 

Cause to find that Respondent violated the Fair Housing Act.  At 

an undisclosed time thereafter, Petitioners filed a Petition for 

Relief.  On July 3, 2002, the Commission referred the matter to 

DOAH to conduct an administrative hearing.   

 At the hearing, Petitioners testified and submitted 25 

exhibits for admission into evidence.  Respondent testified and 

submitted four exhibits for admission into evidence.  The 

identity of the witnesses and exhibits and any attendant rulings 

are set forth in the record of the hearing.  Neither party 

requested a transcript of the hearing, and neither party 

submitted a proposed recommended order.   

On October 16, 2003, Petitioners filed additional documents 

with DOAH.  The ALJ issued a Notice of Ex Parte Communication on 

October 21, 2003, and has not considered the documents as part 

of the evidentiary record.   
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FINDINGS OF FACT 

1.  Petitioners are Hispanic.  The parties agree that 

Mrs. Villamizar is handicapped by a mental disability of an 

undocumented nature.  Respondent works full-time as a fireman, 

and he has managed real estate on a part-time basis for over 

15 years.    

2.  Sometime in August, 2001, Petitioners rented an 

apartment from Respondent pursuant to a verbal rental agreement.  

The apartment is identified in the record as Apartment 5 (the 

apartment).  The apartment is one of several in a building 

located at 1484 Northwest 15th Avenue, Miami, Florida 33125 (the 

building).  Petitioners rented the apartment in conjunction with 

a rent subsidy program administered by Volunteers of America.   

3.  Petitioners resided in the apartment as their primary 

residence until approximately February 23, 2003.  At that time, 

Respondent evicted Petitioners pursuant to a court order issued 

by the County Court In and For Dade County, Florida (the County 

Court).      

4.  Respondent evicted Petitioners for nondiscriminatory 

reasons.  Mr. Villamizar threatened Respondent, abused alcohol 

and drugs, and was involved in approximately 12 police incident 

reports at the building.  After Respondent painted the outside 

of the building, Mr. Villamizar painted the apartment door, the 

railing, and an exterior wall with a different color.  



 4

Mr. Villamizar also painted, "Fuck the fire department" on the 

outside of the apartment. 

CONCLUSIONS OF LAW 

5.  DOAH has jurisdiction over the parties and the subject 

matter of this proceeding.  Sections 120.569 and 120.57(1), 

Florida Statutes (2003).  The parties received adequate notice 

of the administrative hearing. 

 6.  Subsections 760.23(1), (2), and (8), in relevant part, 

prohibit Respondent from refusing to rent a dwelling to 

Petitioners, making a dwelling unavailable to Petitioners, or 

discriminating in terms or privileges applicable to the rental 

of a dwelling on the basis of national origin or handicap.  

Petitioners have the burden of showing by a preponderance of the 

evidence that Respondent violated applicable law.  The party 

seeking to prove the affirmative of an issue has the burden of 

proof.  Florida Department of Transportation v. J.W.C. Company, 

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Department 

of Health and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st 

DCA 1977).    

7.  No credible and persuasive evidence of discrimination 

exists in this case.  The preponderance of evidence shows that 

Respondent evicted Petitioners for nondiscriminatory reasons.  

Petitioners' evidence, in substantial part, is relevant and 

material to issues presumably heard by the county court in the 
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eviction case, including issues of habitability and the lack of 

repairs. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Commission enter a final order 

dismissing the Petition for Relief. 

DONE AND ENTERED this 27th day of October, 2003, in 

Tallahassee, Leon County, Florida. 

S                                  
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of October, 2003. 

 
 
COPIES FURNISHED: 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Michelle Jackson, Acting Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Gerardo and Rodica Villamizar 
Post Office Box 010461 
Miami, Florida  33130 
 
Eddie Gomez 
17835 Southwest 10th Court 
Pembroke Pines, Florida  33029 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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