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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROBERTA TREVARTHEN, 
 
     Petitioner, 
 
vs. 
 
WAL-MART STORES, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 03-0048 

   
 

RECOMMENDED ORDER 

Notice was provided, and a formal hearing was held on  

June 18, 2003, in Deland, Florida, and conducted by Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearings.  

APPEARANCES 

     For Petitioner:  David Glasser, Esquire 
                      Glasser and Handel 
                      Suite 100, Box N 
                      150 South Palmetto Avenue 
                      Daytona Beach, Florida  32114 
 
     For Respondent:  Peter R. Corbin, Esquire 
                      Ford & Harrison, LLP 
                      121 West Forsyth Street, Suite 1000 
                      Post Office Box 41566 
                      Jacksonville, Florida  32202 
 

STATEMENT OF THE ISSUE 

     Whether Respondent Wal-Mart Stores, Inc. (Wal-Mart) engaged 

in an unlawful employment practice with respect to Petitioner 

Roberta Trevarthen (Ms. Trevarthen). 
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PRELIMINARY STATEMENT 

     Ms. Trevarthen filed a Charge of Discrimination with the 

Florida Commission on Human Relations (Commission), on  

September 11, 2000.  She stated that, but for her sex she would 

not have been terminated as a loss prevention specialist with 

Wal-Mart, on August 3, 1999, and she claimed that, she was 

treated less favorably than similarly situated males.  On 

November 27, 2002, the Commission filed a "Determination:  No 

Cause" finding that there was no reasonable cause to believe 

that an unlawful employment practice had occurred.  

Subsequently, Ms. Trevarthen filed a Petition for Relief with 

the Commission.  Thereafter the Commission forwarded the 

Petition to the Division of Administrative Hearings for 

adjudication and the matter was filed on January 8, 2003. 

     The matter was set for hearing on April 23, 2003.  Pursuant 

to a request for a continuance filed by Ms. Trevarthen, the case 

was re-set for June 18, 2003, and heard as re-scheduled.  

Petitioner offered one document that was received into evidence.  

Petitioner presented the testimony of Eddie Gregory, James 

William Barlow, and testified in her own behalf.  Wal-Mart 

offered 20 documents that were received into evidence.  

Respondent presented the testimony of Peter Greer and, without 

objection, filed the transcript of Robert Mulak subsequent to 
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the hearing, for consideration as if he had testified at the 

hearing. 

     A Transcript was filed September 2, 2003.  Respondent 

timely filed a Proposed Recommended Order on September 12, 2003, 

which was considered in the preparation of this Recommended 

Order.  Petitioner did not file a proposed recommended order.   

     Citations are to Florida Statutes (1999) unless otherwise 

noted. 

FINDINGS OF FACT 

     1.  Roberta Trevarthen is a female who worked for Wal-Mart 

for two and one-half years until she was terminated August 3, 

1999.  Ms. Trevarthen has had a long career as a loss prevention 

specialist and was functioning in that capacity for Wal-Mart 

during times pertinent to this case.  A loss prevention 

specialist uses surreptitious observation techniques to stop 

theft that might be committed by customers or employees or both.  

     2.  Wal-Mart is a retail outlet having stores across the 

United States.  One of the stores Wal-Mart owns and operates is 

located in Port Orange, Florida. 

     3.  The Florida Commission on Human Relations administers 

the Florida Civil Rights Act of 1992. 

    4.  Ms. Trevarthen was on duty as a loss prevention 

specialist in the Port Orange, Wal-Mart store on August 2, 1999.  

On that day she spotted a man whom she believed was acting 
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suspicious and who might be planning to shoplift.  He was a 

dirty white male who appeared to be a transient. 

     5.  Ms. Trevarthen observed the suspect go in and out of 

the store on three occasions and then observed him re-enter the 

store.  She followed him to the electronics section and observed 

him pick up an item in a Blistex container.  Thereafter James W. 

Barlow (Mr. Barlow), another loss prevention specialist working 

in the store joined her.  Ms. Trevarthen suggested that they 

looked suspicious huddled together so she asked Mr. Barlow to 

move away. 

     6.  Ms. Trevarthen then observed the suspect enter the 

fitting room with the object in his hands concealed by a pair of 

men's trousers.  When the suspect left the fitting room he put 

the trousers on a display stand.  Ms. Trevarthen asked  

Mr. Barlow to check the fitting room and he found no merchandise 

there.   

     7.  Ms. Trevarthen watched the suspect walk toward the 

grocery section and believed that he had an unnatural bulge in 

his trousers.  Then she observed him walk past the cash register 

section and observed him exit the front door.  Ms. Trevarthen 

did not continuously observe the suspect from the time she first 

suspected he had lifted merchandise, until when he departed the 

store. 
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     8.  Once the suspect exited the store, Ms. Trevarthen,  

Mr. Barlow, and a stocker named Eddie Gregory, stopped the 

suspect, and required him to accompany them to the Security 

Office.  No merchandise was found on his person.  The suspect 

said that he had left the merchandise he had picked up on a 

counter by the fitting room.  The two loss prevention 

specialists went with him to that area and there found a comb 

and mirror set. 

     9.  Pursuant to Wal-Mart procedures, a loss prevention 

specialist must satisfy five elements before deciding to stop a 

shoplifting suspect.  The specialist must see the person take 

merchandise from its resting place in the store; must observe 

the person conceal the merchandise; must maintain observation of 

the person at all times prior to the stop; must observe the 

person fail to pay for the merchandise; and must allow the 

person to exit the vestibule before effecting the stop. 

     10.  Ms. Trevarthen failed to comply with the element 

requiring constant observation of the suspect and thus, in loss 

prevention parlance, made a "bad stop," which means the stop 

failed to produce evidence sufficient to prosecute the suspect 

as a thief.  Although Mr. Barlow is a co-equal loss prevention 

specialist, and he helped stop the suspect, it was  

Ms. Trevarthen who initiated the operation, made the decision to 

stop the suspect, and actually effected the stop.  Therefore, in 
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accordance with Wal-Mart policy, the responsibility for the bad 

stop rested entirely on her. 

     11.  The loss prevention specialist who makes a stop is 

responsible for making the report concerning it, whether it is a 

good stop or a bad stop.  If a bad stop is made, the loss 

prevention specialist is required to notify the store manager 

and the district loss prevention supervisor.  When these events 

occurred, Robert Mulak (Mr. Mulak) was the store manager and 

Peter Greer (Mr. Greer), was the district loss prevention 

supervisor. 

     12.  Ms. Trevarthen did not immediately tell Mr. Mulak or 

Mr. Greer about the bad stop.  Mr. Greer learned of it the next 

day when Mr. Barlow informed him telephonically. 

     13.  Ms. Trevarthen was the recipient of acceptable 

performance reviews on May 8, 1998, and January 18, 1999.  She 

was given a "Coaching for Improvement Form" on April 11, 1998, 

by Joe T. Moore, who is currently the store manager, and again 

on November 24, 1998, by Mr. Greer.  These forms are given 

subsequent to counseling sessions.   

     14.  Bad stops precipitated these "Coaching for Improvement 

Forms."  The first coaching was nothing more than a counseling 

session.  The subsequent coaching was termed a "decision-making" 

session and was a serious event.  During this session she was 

advised that another bad stop could result in her termination.  
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A "decision-making" session, recorded on a "Coaching for 

Improvement Form," leaves an employee with no doubt that his or 

her job is in jeopardy. 

     15.  Generally speaking, Ms. Trevarthen's peers and 

superiors seemed to have a higher opinion of her performance 

than the performance and counseling reports indicate.  She made 

200 successful stops in one year, which was considered to be 

exceptional by her supervisor. 

     16.  Nevertheless, Ms. Trevarthen violated loss prevention 

doctrine when she stopped the suspect on August 2, 1999, because 

she did not observe the suspect from the time he was thought to 

have concealed merchandise until the time he was stopped.  

Moreover, she compounded the situation by failing to report it 

to the store manager and to Mr. Greer, the district loss 

prevention supervisor.  This latter failing was an unforgivable 

breach and resulted in her termination by Mr. Greer on August 3, 

1999. 

     17.  Providing guidance to Mr. Greer, with regard to his 

decision to terminate Ms. Trevarthen, was a Wal-Mart document 

addressing loss prevention that was titled, Reasons for 

Immediate Dismissal.  One of the reasons permitting immediate 

dismissal is set forth as follows:  "Any breach of Company 

policy where the In-Store Loss Prevention Associate is in direct 

violation of Company policy rules, procedures, directives, 
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safety procedures, or regulations which relate to a breakdown of 

integrity, job performance or the ability to perform his/her 

duties will be cause for immediate termination from employment." 

     18.  Mr. Barlow did not experience any disciplinary action 

as a result of this stop because it was not his stop and it was 

not his duty to report it.  Mr. Barlow explained to Mr. Greer 

that he delayed reporting the incident because he wanted to give 

Ms. Trevarthen the opportunity to decide on her own to report 

it.  Mr. Barlow perceived that Ms. Trevarthen was afraid to 

report it because she feared disciplinary action. 

     19.  Ms. Trevarthen was told by Mr. Greer on one occasion, 

"You are a gal, whip these guys' butts."  She also once heard 

someone say, "Hush up, there's a broad here."  On one occasion 

she had, in her own words, "kiddingly" been called a "girl."  

Her testimony indicated that she was in no way offended by the 

manner in which these words were used. 

     20.  The only evidence Ms. Trevarthen could produce which 

may have tended to prove that she was the victim of 

discrimination were the foregoing statements.  The first 

statement appears to have been an attempt to motivate her to 

greater production.  The second indicates that something was 

being said that was, in someone's opinion, inappropriate for a 

lady to hear.  The references to her being a girl appear to have 

been made in jest. 
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     21.  Mr. Barlow has known Ms. Trevarthen for several years, 

and had worked with her for more than a year, and he never heard 

her complain about gender discrimination until the inception of 

this case.  Mr. Greer stated that he harbored no prejudice 

toward women employees and stated that, "He was only interested 

in people who got the job done."  He further related that he 

wanted people working for him who made him look like a good 

manager. 

     22.  Wal-Mart has a policy against discrimination.  This is 

explained to employees in the Associate Handbook which has a 

section titled, "Respect for the Individual."  In this section 

are the words, "It is the policy of Wal-Mart to provide 

recruitment, hiring, training, promotion, and other conditions 

of employment without regard to race, color, age, gender, 

religion, disability, national origin, or veteran status." 

     23.  At the time of her discharge Ms. Trevarthen was being 

paid $10.47 per hour and was working 40 hours per week.  

Immediately subsequent to termination she was unemployed for as 

long as four months.  She lost her investigative license because 

she was not working in the loss prevention field.  After about a 

year she obtained a job working with abused children and was 

paid $9.20 per hour for 32 hours per week.  After six months she 

began working 40 hours per week.  After a year her wage was 

increased to $9.32 per hour.  After a year and one-half her wage 
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was increased to $9.52 per hour.  In April of 2003, her wage was 

increased to $10.05 per hour. 

     24.  At Wal-Mart she had a 401(k) plan that Wal-Mart 

supplemented with $20 per week, and insurance benefits.  Wal-

Mart also provided health insurance.  No 401(k) plan is offered 

at her current place of employment. 

CONCLUSIONS OF LAW 

     25.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.57(1) and 760.11(4)(b) and 

(6) (2002). 

26.  The Florida Civil Rights Act of 1992, as amended, 

found at Sections 760.01-760.11 and Section 509.092, was 

patterned after Title VII of the Civil Rights Acts of 1964 and 

1991, Title 42 U.S. Code, Section 2000, et seq., as well as the 

Age Discrimination in Employment Act of 1967 (ADEA), Title 29 

U.S. Code, Section 623.  Federal case law interpreting Title VII 

and the ADEA is applicable to cases arising under the Florida 

Act.  See Florida Department of Community Affairs v. Brant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

27.  Section 760.10 provides in part as follows: 

(1)  It is an unlawful employment practice 
for an employer: 

 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
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discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 

 
* * * 

 
28.  It is apparent, therefore, that Section 760.10 

provides that it is an unlawful employment practice to discharge 

someone on account of his or her sex. 

29.  In a case of alleged discrimination, the employee must 

first establish that an unlawful employment practice has 

occurred by proving by a preponderance of the evidence a prima 

facie case of discrimination.  A plaintiff establishes a prima 

facie case of discrimination under Title VII by showing: (1) she 

belongs to a minority; (2) she was subjected to an adverse job 

action; (3) her employer treated similarly situated employees 

outside her classification more favorably; and (4) she was 

qualified to do the job.  Demonstrating a prima facie case is 

not onerous; it requires only that the plaintiff establish facts 

adequate to permit an inference of discrimination.  Holifield v. 

Reno, 115 F.3d 1555 (11th Cir. 1997).   

30.  Ms. Trevarthen demonstrated that she was a member of a 

protected class because she was a woman.  She was subject to an 

adverse job action because she was terminated.  She was clearly 

qualified to accomplish the tasks assigned to her as a loss 
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prevention specialist.  However, she failed to prove similarly 

situated employees outside her classification were treated more 

favorably. 

31.  With regard to this latter point, she attempted to 

prove that Mr. Barlow made the stop in question and that  

Mr. Barlow failed to report the bad stop.  The facts adduced at 

the hearing, however, proved by a preponderance of the evidence 

that Ms. Trevarthen made the determination that a stop was 

appropriate, supervised the stop, and physically made the stop 

herself.  Furthermore, it was Mr. Barlow who informed management 

of the stop, even though it was Ms. Trevarthen's duty to do so. 

32.  In this case no proof was elucidated which would tend 

to show that there was any connection between Ms. Trevarthen's 

sex and her discharge.  She complained that she had been 

referred to as a "broad" and a "girl" but there was no 

indication that these references were made by persons in 

authority, with the exception of the exhortations of Mr. Greer 

that show to the male loss prevention specialists what a capable 

employee she was.  The alleged biases of other staff members are 

not relevant. "The biases of one who neither makes nor 

influences the challenged personnel decision are not probative 

in an employment discrimination case." Medina-Munoz v. R.J. 

Reynolds Tobacco Co., 896 F.2d 5 (1st Cir. 1990). 



 13

33.  The facts adduced by Ms. Trevarthen fell woefully 

short of proving a prima facie case.  However, assuming arguendo 

that a prima facie case was proven, the evidence failed to prove 

discrimination occurred. 

34.  If the employee succeeds in proving a prima facie 

case, the burden then shifts to the employer to articulate a 

legitimate, nondiscriminatory reason for the discharge of the 

employee.  Should the employer meet this burden, the employee 

must then prove by a preponderance of evidence that the 

legitimate reasons offered were a pretext for the employment 

action and that, therefore, the real reason was grounded in 

discrimination.  McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973). 

35.  The employer in this case, demonstrated a legitimate, 

nondiscriminatory reason for discharging Ms. Trevarthen.  She 

had been warned on November 24, 1998, that an additional bad 

stop might result in her termination.  Slightly more than eight 

months later she made another bad stop.  Ms. Trevarthen 

compounded her mistake by failing to report it and subsequently 

lying about it.  These failings resulted in her dismissal. 

36.  No evidence whatsoever was produced that would tend to 

show that Wal-Mart's actions were a pretext for discriminatory 

acts. 
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RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

RECOMMENDED that a final order be entered which dismisses 

Ms. Trevarthen's Charge of Discrimination and Petition for 

Relief. 

    DONE AND ENTERED this 22nd day of September, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of September, 2003. 

 
 
COPIES FURNISHED: 
 
Peter R. Corbin, Esquire 
Ford & Harrison, LLP 
121 West Forsyth Street, Suite 1000 
Post Office Box 41566 
Jacksonville, Florida  32202 
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David Glasser, Esquire 
Glasser and Handel 
Suite 100, Box N 
150 South Palmetto Avenue 
Daytona Beach, Florida  32114 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)MICHELLE BURT,
)
)Petitioner,
)
) Case No. 03-2456vs.
)
)CITY OF TALLAHASSEE,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

This cause comes on for consideration pursuant to the Order

Canceling Merits Hearing and Permitting Future Filings, entered

herein on August 21, 2003. Because this Recommended Order

addresses a jurisdictional issue related to timeliness, a

"Preliminary Statement" is dispensed with, and all necessary or

background information is incorporated as part of the Findings

of Fact.

APPEARANCES

For Petitioner: Michelle Burt, pro se
2121 West Pensacola Street, PMB 538

Tallahassee, Florida 32304

William Haselden, Esquire
City of Tallahassee
300 South Adams Street, Box A-5
Tallahassee, Florida

For Respondent:

32301-1731



STATEMENT OF THE ISSUES

Whether the Division of Administrative Hearings has

jurisdiction to hear this cause alleging that Respondent

Employer has committed an unlawful employment practice against

Petitioner.

FINDINGS OF FACT

1. Following a May 23, 2003, "Notice of Determination: No

Jurisdiction, M by the Florida Commission on Human Relations,

Petitioner filed a Petition for Relief as more fully described

On or about July 3, 2003, the matter was referred to thebelow.

Division of Administrative Hearings and scheduled for a

disputed-fact hearing on the merits for August 25, 2003.

On July 17, 2003, Respondent served by mail its Motion2 .

for a Summary Final Order.

On August 12, 2003, Respondent served by mail its3.

Supplemental (Second) Motion for a Summary Final Order.

On August 14, 2003, Respondent filed and served its4.

Notice of Filing Supplemental Materials In Support of its

(Second) Motion for Summary Final Order.

The foregoing pleadings and the exhibits attached5.

thereto, together with the "Determination: No Jurisdiction,"

which is part of the referral package from the Florida

Commission on Human Relations, suggest on their face(s) that the

2



Commission, and derivatively, the Division of Administrative

Hearings, is without jurisdiction to determine this case.

Petitioner did not timely respond in opposition to the6.

Motion for Summary Final Order as permitted by Rule 28-106.204,

Florida Administrative Code, and in a telephonic conference call

convened by the undersigned on August 19, 2003, Petitioner

represented that she had never received that Motion. Petitioner

offered to pick it up at Respondent's attorney's office later on

August 19, 2003.

Petitioner had received the Supplemental (Second)7.

Motion for Summary Final Order, but from her oral

representations in the telephonic conference, it appeared that

she did not open the envelope containing it. As of August 19,

Petitioner still had, pursuant to rule, until August 26,2003,

2003, to respond in writing. Also, if Respondent's supplemental

Petitioner had until August 28,materials were to be considered,

2003, per rule, to respond.

The undersigned is without final order authority in8 .

this type of proceeding, and accordingly, the pending Motions

have been treated as Motions for a Recommended Order of

Dismissal.

On August 21, 2003, an Order Canceling Merits Hearing9.

and Permitting Future Filings was entered. That Order provided,

in pertinent part:

3



The disputed-fact hearing is now scheduled
for August 25, 2003, and all jurisdictional
issues could be addressed at the
commencement of that hearing, but that
hearing is subject to cancellation due to
Petitioner's failure to file a unilateral
pre-hearing statement. Moreover, it is not
cost -effective to require both parties to
appear with all their witnesses, prepared
for a disputed-fact hearing, when a short
delay may obviate the need for such a
hearing.

If that hearing is cancelled, it will be
possible to re-schedule this case for trial
within the aspirational time frame
established by the legislature, if such re-
scheduling is necessary.

Accordingly, it is ORDERED:

The disputed-fact hearing now scheduled
for August 25, 2003, is hereby cancelled.
1.

The pending motions will be treated as
Motions for Recommended Order of Dismissal.
2 .

Petitioner is permitted to
September 2, 2003, to file, in writing, any
response in opposition to Respondent's
Motion for a Summary Final Order, and
Respondent ' s Supplemental (Second) Motion
for a Summary Final Order, including the
Supplemental Materials Filed August 14,
2003.

and until,3.

4. In her response, Petitioner should
address all factual and legal arguments
posed by Respondent. She may attach
exhibits supporting her position.

In the event the undersigned requires
any further oral argument or advice from the
parties, another telephonic conference call
will be scheduled for that purpose, and a
formal notice of hearing will be issued.

5.

4



In the event no further oral argument or
advice is required, the issues presented in
the motions and response will be disposed
of, pursuant to Rule 28-106.204, Florida
Administrative Code, without hearing; and a
disputed-fact hearing on the merits will be
re-scheduled only if necessary and
appropriate.

6.

Petitioner did not file any response to dispute any10.

Petitioner did notlegal or factual issue raised by Respondent.

file any response attacking the validity of any of Respondent's

Petitioner did not file any response attacking anyexhibits.

portion of the Commission's referral package. Therefore, the

filed items may be presumed to be authentic, and the pending

Motions may be addressed without an evidentiary hearing.

Petitioner filed with the Commission a charge of11.

discrimination against Respondent Employer. That charge was

assigned FCHR Case No. 2003342, and was dismissed by the

Commission on or about December 6, 2002.

On October 18, 2002, Petitioner filed with the12.

Commission a second charge of discrimination, the charge of

discrimination underlying the instant case. The Commission

assigned the instant charge FCHR Case No. 23-00222.

This instant charge of discrimination herein states13.

that Petitioner was notified on October 14, 2001, that she would

be terminated by the Employer on October 18, 2001. This charge

of discrimination was signed by Petitioner on October 18, 2002.

5



Therefore, it could not have been filed with the Commission

The date of October 18, 2002, is morebefore October 18, 2002.

See Section 760.11(1),than 365 days after October 14, 2001.

Florida Statutes.

By a "Determination: No Jurisdiction" entered May 23,14.

2003, the Commission ’s Executive Director found and concluded

that all jurisdictional requirements for coverage had not been

met, to wit:

. . . The Complainant was notified on
October 12, 2001, that she would be
terminated effective October 18, 2001, and
she received a termination letter on
October 14, 2001. Thus the 365-day period
for filing a claim with the Commission
commenced on October 12, 2001. Complainant,
however, filed her complaint on October 18,
2002, which is 370 days from the date she
first received notice.

* * *

The Commission does not have
jurisdiction over the complaint because it
was filed more than 365 days from the date
the Complainant received notice that she
would be terminated.

6 .

While the Director’s foregoing findings/conclusions do15.

not bind this forum's de novo proceeding, the Commission's

acknowledgement that the instant charge of discrimination was

not filed with it until October 18, 2002, constitutes competent

evidence of that filing date and is relevant in this proceeding.

6



Attached to Respondent's first Motion for Summary16.

Final Order is a copy of the instant charge of discrimination

which shows the Commission’s "October 18, 2002," date stamp.

Also attached thereto is a Disciplinary Action Report dated

2001, which shows that Petitioner saw the report butOctober 12,

Thisrefused to sign it on the same date of October 12, 2001.

report is, in effect, a notice of termination to take effect on

October 18, 2001. Another exhibit to this pleading is

Petitioner's October 12, 2001, written request to the Employer

All of these items indicate thatfor a pre-termination hearing.

Petitioner had notice on October 12, 2001, that she would be

terminated, effective October 18, 2001.

No one has explained what effect a pre-termination17.

hearing would have had on the planned termination date. No

evidence that a pre-termination hearing was ever held has been

presented.

Petitioner was effectively terminated by Respondent on18.

October 18, 2001.

A "Notice of Determination: No Jurisdiction," entered19.

by the Clerk of the Commission on May 23, 2003, provided:

The parties are advised that the Complainant
may request that a formal, post-
investigative proceeding be conducted.
Request for Hearing/Petition for Relief must
be filed within 35 days of the date of
mailing of this Notice and should be in
compliance with the provision of Rule 60Y-

The

7



5.008 and Chapter 60Y-4, Florida
Administrative Code.
form in enclosed.

A Petition for Relief
If you elect to file a

Petition for Relief , it may be beneficial to
seek legal counsel prior to filing the
Petition.

This action will not become final until time
has expired for Complainant to file a
Request for Petition for Relief.
Complainant to timely file a petition for
relief will result in dismissal of the
complaint pursuant to Rule 60Y-5.006,
Florida Administrative Code.

Failure of

Accordingly, the last date for filing a Petiton for20.

Relief on the instant charge was June 27, 2003, per Section

760.11(7), Florida Statutes, and 60Y-5.008, Florida

Administrative Code.

Petitioner FAXED her Petition for Relief to the21 .

Commission. Petitioner's FAX cover sheet indicated that,

Ms. Razavi,
I am faxing this again, since I'm not

aware that you have rec'd it yet.
sent it on Thurs. 26th to a different fax #.
The young lady sitting in for Barbar gave me
this one.
Thanks.

I first

On July 1, 2003, the Commission date-stamped receipt22 .

of the foregoing cover letter and the Petition for Relief, which

it transmitted to the Division of Administrative Hearings on the

same date.

An Affidavit of Violet D. Crawford, Clerk of the23.

Florida Commission on Human Relations, states that Petitioner's

8



Petition for Relief was received by way of facsimile to the

2003, but that it was clocked-in onCommission on June 30,

July 1, 2003.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has24.

jurisdiction to determine the issue of its jurisdiction pursuant

to Section 120.57(1) and Chapter 760, Florida Statutes.

Section 760.11(1), Florida Statutes, provides, in25.

pertinent part,

Any person aggrieved by a violation of
Section 760.01-760.10 may file a complaint
with the commission within 365 days of the
alleged violation, . . .

Section 760.11(7), Florida Statutes, provides, in26.

pertinent part,

If the commission determines that there is
not reasonable cause to believe that a
violation of the Florida Civil Rights Act of
1992 has occurred, the commission shall
dismiss the complaint. The aggrieved person
may request an administrative hearing under
Sections 120.569 and 120.57, but any such
request must be made within 35 days of the
date of determination of reasonable cause
and any such hearing shall be heard by an
administrative law judge and not by the
commission or by a commissioner. If the
aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred. . . .

With respect to determining the timeliness of the27.

filing of a charge of discrimination with the Commission,

9



federal case law interpreting Title VII is applicable. See,

Florida State University v. Sondel, 685 So. 2d 923, 925 (Fla.

DCA 1996); Florida Department of Community Affairs v. Bryant ,

586 So. 2d 1205 {Fla. 1st DCA 1991).

When a challenged adverse employment act is an28.

individual employment decision, such as a termination, the time

period for filing a charge of discrimination commences on the

date the employer makes the decision and communicates it to the

employee. Stewart v. Booker T. Washington Insurance, 232 F.3d.

844 (11th Cir. 2000) ; McWilliams v. Escambia County School

Board, 658 F.2d. 326 (5th Cir. 1981), citing to Delaware State

College v. Ricks, 449 U.S. 250 (1980).

In the instant action, it is undisputed that29.

Petitioner was given notice of her termination on October 12,

She has not submitted any evidence or any response which2001.

would allow the undersigned to find that the requested pre -

termination conference in any way tolled the unequivocal notice

of termination, which she received on October 12, 2001. By

comparison, See Kiesling v. Florida State University, DOAH Case

No. 03-0139 (Recommended Order June 20, 2003), distinguishing

St. Petersburg Motor Club v. Cook, 567 So. 2d 488, (Fla. 2nd DCA

The circumstances of the instant case have nothing to do1990).

with a suggestion that Petitioner might be terminated if future

contingencies occurred or did not occur, and are analogous to

10



those in Delaware College v. Ricks, supra., wherein the Supreme

Court ruled

. . .a mere request to consider cannot
extend the limitations period. . .

Applying the foregoing holdings to this case shows30.

that the underlying charge of discrimination was filed untimely,

Because the charge of discriminationbeyond the 365-day limit.

was untimely filed, the Florida Commission on Human Relations

never obtained jurisdiction of this matter. Therefore, there is

no derivative jurisdiction in the Division of Administrative

Hearings arising from the Commission's referral of the Petition

for Relief.

Due to the foregoing conclusion, it is not necessary31.

to address Respondent's Supplemental (Second) Motion for Summary

which prays for dismissal of this cause on the basis thatOrder,

Petitioner also filed her Petition for Relief after the 35-day

It is, however, acknowledged thatperiod for filing it had run.

Respondent's proposed construction of the facts has not been

Petitioner has offered no evidence torebutted by Petitioner.

the effect that she used any other filing method besides the

facsimile transmission of her Petition for Relief, and therefore

mailing time probably should not be added on to extend her time

for filing. In any case, even if three days mailing time were

added on, pursuant to Commission rules, the Petition was

11



clocked-in one day late. Petitioner has advanced no theory that

she was mislead or instructed by a Commission employee in filing

procedures contrary to the Commission's notice. That said, the

Petition for Relief is also untimely, pursuant to Section

760.11(7), Florida Statutes, and Rule 60Y-5.008, Florida

Administrative Code.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing this cause for lack of

jurisdiction.

DONE AND ENTERED this 23rd day of September, 2003, in

Tallahassee, Leon County, Florida.

ELLA JANE P. DAVIS
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this 23rd day of September, 2003.
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COPIES FURNISHED:

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Michelle Burt
2121 West Pensacola Street, PMB 538
Tallahassee, Florida 32304

William Haselden, Esquire
City of Tallahassee
300 South Adams Street, Box A-5
Tallahassee, Florida 32301-1731

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
KIMBERLY HOLDEN, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CORRECTIONS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-3286 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was conducted in this 

proceeding on August 25, 2003, in Marianna, Florida, before 

Stephen F. Dean, Administrative Law Judge, Division of 

Administrative Hearings. 

APPEARANCES 

 For Petitioner:  Kimberly Holden, pro se 
      2103 Vista Road 
      Marianna, Florida  32448 
 
 For Respondent:  Gary L. Grant, Esquire 
      Department of Corrections 
      2601 Blair Stone Road 
      Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 

 Whether Petitioner was discriminated against based on 

retaliation for participation in a protected activity in 

violation of Chapter 760.10(7), Florida Statutes. 
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PRELIMINARY STATEMENT 

 On or about August 29, 2001, Petitioner, Kimberly Holden, 

filed a Charge of Discrimination with the Florida Commission on 

Human Relations (hereinafter “FCHR”) alleging that Respondent, 

Department of Corrections (hereinafter “Department”), had 

discriminated against her.  Specifically, Holden alleged that 

the Department discriminated against her based on her race, sex, 

and in retaliation for complaining about Captain Tullis Scipper. 

 The Florida Commission on Human Relations failed to address 

the charge within 180 days of its being filed, and Holden 

subsequently submitted to FCHR an Election of Rights form 

indicating that she wished to withdraw her petition and file a 

Petition for Relief to proceed with an administrative hearing.  

FCHR treated this Election of Rights as a petition and 

transmitted Holden’s original charging documents to the Division 

of Administrative Hearings (hereinafter “DOAH”). 

 The Department filed a Motion to Dismiss, noting that 

Holden had not filed an actual petition.  Subsequent to that 

motion, on or about September 9, 2002, Holden filed a Petition 

for Relief.  In that petition, she reiterated her charge that 

the Department had discriminated against her based on her race, 

sex, and in retaliation for complaints she had made about 

Captain Tullis Scipper.  Based on the filing of the petition, 
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the Department withdrew its Motion to Dismiss and filed a timely 

answer to the petition, denying the substantive charges. 

 A hearing on the petition was held in Marianna, Florida on 

August 25, 2003.  At the hearing, Petitioner presented only her 

own testimony.  Respondent presented the testimony of Warden 

Adro Johnson and Captain Tullis Scipper.  All citations are to 

Florida Statutes (2002) unless otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner (Holden) is an African-American female. 

 2.  At all times relevant to this petition, Holden was 

employed in a probationary status by the Florida Department of 

Corrections at Apalachee Correctional Institution (ACI) as a 

Correctional Officer.  Probationary officers are not entitled to 

progressive discipline, but can be terminated for any reason. 

 3.  At the hearing, Holden withdrew her claims that the 

Department had discriminated against her based on her race and 

sex. 

 4.  On or about July 22, 2001, Captain Tullis Scipper 

responded to a call from the Medical Unit at ACI.  Upon his 

arrival, he observed Officer Holden in front of the Suicide 

Watch Isolation Cell.  She was cussing at the inmate with whom 

she had a previous confrontation.  Scipper explained to her that 

she was not to argue or verbally abuse the inmate and that she 

should stay away from the cell.  On at least one other occasion 
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that night, Captain Scipper responded to the Medical Unit and 

observed similar actions by Holden. 

 5.  The next day, Captain Scipper received a call from 

Warden Adro Johnson, who inquired as to what had happened in the 

Medical Unit the night before.  Warden Johnson had received a 

complaint from Nurse Carla Weeks that Officer Holden had been 

cussing the inmates and he was checking into the complaint.  

Warden Johnson asked Captain Scipper to bring Officer Holden to 

his office. 

 6.  The purpose of the meeting was not to ascertain whether 

Officer Holden had been cussing at inmates.  The Warden had two 

eye-witness, staff accounts of her behavior.  When confronted, 

she advised Warden Johnson that she had become angry and had 

cussed the inmate.  Warden Johnson counseled Holden about her 

behavior.           

 7.  Warden Johnson testified that he felt that Holden was 

unreceptive to his counseling and that she was argumentative.  

He believed that she was not displaying the attitude that a good 

officer displays when he/she is being counseled by a warden.  

Holden also was upset and crying, and, as a result, Warden 

Johnson informed her that she needed to adjust her attitude and 

come back to see him the next day.  Warden Johnson testified 

that he had not made up his mind as to what action he would take 

against Holden for her actions with the inmate. 
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 8.  After the meeting with Warden Johnson, Captain Scipper 

observed Officers Holden and Shiver arguing with each other. 

 9.  Holden testified that she had asked Shiver about why 

her tour was changed, and this led to the incident observed by 

Scipper. 

 10.  In Scipper’s opinion, Holden was the “aggressor” 

because she continued to advance on Shiver, even though Shiver 

had his hands in the air and was stating words to the effect 

that he did not have anything to do with whatever they were 

arguing about. 

 11. Knowing that Holden had just had a counseling session 

with the Warden, Scipper was surprised that Holden would almost 

immediately be involved in an altercation with a staff member.  

He relieved Holden of her duties for the rest of her scheduled 

shift. 

 12. The next day Holden met as scheduled with Warden 

Johnson.  Captain Scipper did not attend this meeting.  Johnson 

had been informed of the previous day’s incident between 

Officers Holden and Shiver.  He asked Holden if she was willing 

to change her attitude.  He had not determined prior to the 

meeting if he would take any action at all against Holden.  

Johnson felt that Holden's response to him was disrespectful, 

and that she did not have the right attitude.  Johnson 

terminated Holden based on what he perceived to be her poor 
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attitude.  He knew that Holden was approaching the end of her 

probationary status and that if he wanted to terminate her 

before she attained career service status with its attendant 

protections, he needed to do so at that time. 

 13.  Petitioner complained in an incident report filed 

before the Warden the first time that Captain Scipper refused to 

listen to her when he counseled her about a prior staff 

altercation.                     

CONCLUSIONS OF LAW 

  14. The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Section 120.57(1). 

 15. Under the provisions of Section 760.10, it is an 

unlawful employment practice for an employer: 

(7) . . . to discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice 
under this section, or because that person 
has made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing under 
this section.  
  

 16.  In this case, although the petition states that Holden 

is claiming race and sex discrimination, at hearing, Holden 

specifically and unequivocally withdrew those particular 

charges.  An examination of the petition reveals that the only 

remaining charge is one of retaliation.  Specifically, Holden’s 
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original charging document alleges that she was retaliated 

against because she reported an incident to Colonel C. Halley, 

and she felt that this incident report aggravated Captain 

Scipper as he stated that he did not like her “going over his 

head.”  A review of the petition filed also indicates that the 

retaliation claimed involves Scipper and his treatment of her. 

17. The Florida Commission on Human Relations and the 

Florida courts have determined that federal discrimination law 

should be used as guidance when construing provisions of Section 

760.10.  See Brand v. Florida Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 18. The Supreme Court of the United States established in 

McDonnell-Douglass Corporation v. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248 (1981), the analysis to be used in cases alleging 

discrimination under Title VII and which are persuasive in cases 

such as the one at bar.  This analysis was reiterated and 

refined in St. Mary’s Honor Center v. Hicks, 509 U.S. 502 

(1993). 

 19. Pursuant to this analysis, the Petitioner has the 

burden of establishing by a preponderance of the evidence a 

prima facie case of unlawful discrimination.  If a prima facie 

case is established, the Respondent must articulate some 
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legitimate, non-discriminatory reason for the action taken 

against the Petitioner.  Once this non-discriminatory reason is 

offered by the Respondent, the burden then shifts back to 

Petitioner to demonstrate that the offered reason is merely a 

pretext for discrimination.  As the Supreme Court stated in 

Hicks, before finding discrimination, “[the] fact finder must 

believe the plaintiff’s explanation of intentional 

discrimination.”  509 U.S. at 519. 

 20. In Hicks, the Court stressed that even if the fact 

finder does not believe the proffered reason given by the 

employer, the burden remains with the Petitioner to demonstrate 

a discriminatory motive for the adverse employment action.  Id. 

 21. In order to establish a prima facie case of 

retaliation, Holden must show that (1) she engaged in 

statutorily protected activity, (2) an adverse employment action 

occurred, and (3) the adverse action was casually related to her 

protected activities.  Little v. United Technologies, 103 F.3d 

956, 959 (11th Cir. 1997). 

 22. Section 760.10 provides that it is unlawful to 

discriminate “against any person because that person has opposed 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this section.”  Assuming for an 
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instance that Scipper retaliated against Holden because she 

“went over his head” when she reported an incident to Colonel 

Halley, there is no evidence that her reporting the incident was 

a statutorily protected right.  Further, there is no evidence 

that Holden’s “going over Scipper’s head” was in any manner 

related to her discharge.    

 23. The evidence was principally that Petitioner 

complained in an incident report that Captain Scipper refused to 

listen to her when he counseled her about a prior staff 

altercation.  There is no implication of a Chapter 760 right 

being impinged by her report, or her discharge.  With regard to 

Captain Scipper’s alleged retaliation against Holden because she 

went over his head to file a complaint against Nurse Weeks, 

Holden has failed to establish a cause of action legally and 

factually. 

24.  Even if Holden had demonstrated a prima facie case of 

retaliation, the Department offered a legitimate non-

discriminatory reason for Holden’s termination.  Warden Johnson 

stated that he terminated Holden because of the poor attitude 

demonstrated by Holden when he counseled with her for cussing an 

inmate. 

 25. Holden presented no evidence demonstrating that this 

explanation was pretextual. 
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 26. In summary, Holden’s position that she suffered 

discrimination based on retaliation for engaging in an activity 

protected by Chapter 760 is not supported by a preponderance of 

the evidence. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That a Final Order be entered dismissing the Petition for 

Relief. 

DONE AND ENTERED this 24th day of September, 2003, in 

Tallahassee, Leon County, Florida. 

S                                  

STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 

 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of September, 2003. 

 
 
COPIES FURNISHED: 
 
Kimberly Holden 
2103 Vista Road 
Marianna, Florida  32448 
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Gary L. Grant, Esquire 
Department of Corrections 
2601 Blair Stone Road 
Tallahassee, Florida  32399 
      
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
      
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
        
        

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case.   
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DOROTHY M. DIXON, 
 
     Petitioner, 
 
vs. 
 
WINN DIXIE STORES, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-2868 

   
RECOMMENDED ORDER OF DISMISSAL 

 
 This cause came on for consideration of Respondent's Motion 

to Dismiss before Suzanne F. Hood, Administrative Law Judge with 

the Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Dorothy M. Dixon, pro se 
                      222 West Euclid Avenue 
                      Deland, Florida  32720 
 
 For Respondent:  Margaret Calvin, Esquire 
                      Winn Dixie Stores, Inc. 
                      Post Office Box B 
                      Jacksonville, Florida  32203-0297 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner's Petition for Relief is 

barred pursuant to Section 760.11(7), Florida Statutes.   

PRELIMINARY STATEMENT 

 On June 26, 2002, Petitioner Dorothy M. Dixon (Petitioner) 

filed a Charge of Discrimination with the Florida Commission on 
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Human Relations (FCHR).  The charge alleged that Respondent, 

Winn Dixie Store's Inc. (Respondent) had discriminated against 

Petitioner based on her race and sex by terminating her 

employment.   

 FCHR issued a Determination: No Cause, on June 18, 2003, 

finding that there was no reasonable cause to believe that an 

unlawful employment practice had occurred.  FCHR issued A Notice 

of Determination: No Cause, that same day.   

 Petitioner filed a Petition for Relief with FCHR on July 3, 

2003.  FCHR referred the Petition to the Division of 

Administrative Hearings on August 6, 2003. 

 The undersigned issued a Notice of Hearing dated August 27, 

2003, scheduling the hearing for October 16, 2003.   

 On August 28, 2003, Respondent filed a Motion to Dismiss 

Petitioner's Petition for Relief.  On August 29, 2003, the 

undersigned issued an Order to Show Cause, directing Petitioner 

to show cause why the motion should not be granted.  As of the 

date of the issuance of this order, Petitioner has not filed a 

written response to the order.   

 All citations are to Florida Statutes (2002) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  FCHR issued its Notice of Determination: No Cause, on 

June 18, 2003.  The notice advised Petitioner to request an 
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administrative hearing within 35 days or FCHR would dismiss 

Petitioner's claim.  FCHR enclosed a blank copy of a petition 

for relief with its notice.   

 2.  Petitioner should have requested an administrative 

hearing by filing her Petition for Relief with FCHR on or before 

July 23, 2003.  She did not file her Petition for Relief with 

FCHR until July 31, 2003.   

 3.  Petitioner filed her Petition for Relief 43 days after 

FCHR issued the Notice of Determination: No Cause.   

CONCLUSIONS OF LAW 

 4.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 760.11.   

 5.  Section 760.11(7) provides as follows in pertinent 

part:   

(7)  If the commission determines that there 
is not reasonable cause to believe that a 
violation of the Florida Civil Rights Act of 
1992 has occurred, the commission shall 
dismiss the complaint.  The aggrieved person 
may request an administrative hearing under 
Sections 120.569 and 120.57, but any such 
request must be made within 35 days of the 
date of determination of reasonable cause 
and any such hearing shall be heard by an 
administrative law judge and not by the 
commission or a commissioner.  If the 
aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred.  
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 6.  In this case, Petitioner did not request an 

administrative hearing within 35 days of the date of 

determination of reasonable cause.  Accordingly, pursuant to 

Section 760.11(7), her Petition for Relief is barred and should 

be dismissed. 

 7.  Based on results of this case, the hearing scheduled 

for October 16, 2003, is hereby cancelled.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That FCHR enter a final order dismissing the Petition for 

Relief with prejudice.   

DONE AND ENTERED this 24th day of September, 2003, in 

Tallahassee, Leon County, Florida. 

 

S                                  
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of September, 2003. 
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COPIES FURNISHED: 
 
Margaret Cavin, Esquire 
Winn Dixie Stores, Inc. 
Post Office Box B 
Jacksonville, Florida  32203-0297 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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Tallahassee, Florida  32301 
 
Dorothy M. Dixon 
222 West Euclid Avenue 
Deland, Florida  32720 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)ADAM B. DENECKE,
)

Petitioner, )
)
) Case No. 03-1949VS.
)
)WORKFORCE FLORIDA, INC.,
)

Respondent. )
)

RECOMMENDED ORDER OF DISMISSAL

This cause came on for consideration of Respondent's Second

Motion to Dismiss and Status Report before Suzanne F. Hood,

Administrative Law Judge with the Division of Administrative

Hearings.

APPEARANCES

For Petitioner: Carroll McCauley, Esquire
36 Oak Avenue
Panama City, Florida 32401

For Respondent: Jay O. Barber, Esquire
Workforce Florida, Inc.
1974 Commonwealth Lane
Tallahassee, Florida 32303

STATEMENT OF THE ISSUE

The issue is whether Petitioner's Petition for Relief

should be dismissed for failing to plead a factual or legal

basis for relief from the determination by the Florida

Commission on Human Relations (FCHR) that it lacks jurisdiction.



PRELIMINARY STATEMENT

On May 23, 2003, Petitioner Adam B. Denecke (Petitioner)

filed an Amended Charge of Discrimination with FCHR. The charge

alleged that Respondent, Workforce Florida, Inc. (Workforce

Florida, Inc.) had discriminated against Petitioner based on his

disability.

On April 24, 2003, FCHR filed a Determination: No

Jurisdiction (not employer). That same day, FCHR filed a Notice

of Determination: No Jurisdiction.

On May 20, 2003, Petitioner filed a Petition for Relief

with FCHR. The Petition named Workforce Florida, Inc. and the

Florida Department of Education as Respondents. On May 23,

2003, FCHR referred the case to the Division of Administrative

Hearings.

The undersigned issued a Notice of Hearing dated June 5,

2003, scheduling the hearing for August 11, 2003.

On June 9, 2003, Workforce Florida, Inc. filed a Motion to

Dismiss and Motion to Strike. This pleading also incorporated

Workforce Florida, Inc.'s affirmative defenses.

Petitioner filed a Reply to Affirmative Defenses on

Petitioner did not file a response to WorkforceJune 12, 2003.

Florida, Inc.'s Motion to Dismiss and Motion to Strike.

2



On July l, 2003, the undersigned issued an Order to Show

The Order directed Petitioner to show cause why theCause.

undersigned should not dismiss/strike the Petition for Relief.
On July 15, 2003, Petitioner filed a Response to Order to

Show Cause, requesting an opportunity to amend the Petition for
Relief.

After a telephone conference with counsel for Petitioner
and Workforce Florida, Inc. on July 16, 2003, the undersigned

issued an Order Granting Continuance and Placing Case in
Abeyance. The Order granted Petitioner leave to amend his

Petition for Relief on or before August 15, 2003, and directed

the parties to file a joint status report on or before

September 2, 2003.

Respondent filed a Second Motion to Dismiss and Status

Report on September 4, 2003. As of the date of the issuance of

this Recommended Order, Petitioner has not filed a response to
the Motion, an amended petition for relief, or a status report.

All citations are to Florida Statutes (2002) unless

otherwise indicated.

FINDINGS OF FACT

Petitioner's Response to Order to Show Cause dated1.

July 15, 2003, establishes the following facts: (a) the Florida
Department of Education is not a proper party to this
proceeding; (b) Sarah McCauley, a "student mentor" has no legal

3



authority to file pleadings on Petitioner’s behalf; (c) the

Petition for Relief should contain additional ultimate facts
supporting the claim for relief; (d) the request for class

action status should be stricken; and (f) Petitioner is not

seeking attorney's fees.

Petitioner's Response to Order to Show Cause argues2.

that "while [Workforce Florida, Inc.] may not be the employer of
Petitioner, [Workforce Florida, Inc.] is an entity which

procures opportunities for persons to work for an employer,

either directly or through its agents and service providers."
Petitioner's response cites Section 760.02(8) for this

proposition.

During the telephone conference on July 16, 2003,
3.

Petitioner's counsel confirmed the facts set forth in paragraph

Petitioner's counsel requested leave to amend the
one above.

Petition for Relief to identify the proper respondent(s) and to
allege facts sufficient to establish FCHR's jurisdiction.

The July 16, 2003, Order Granting Continuance and4.

Placing Case in Abeyance directed Petitioner to file an amended
petition on or before August 15, 2003, and a joint status report

Petitioner has not complied
on or before September 2, 2003.

with the order in either respect. Accordingly, Petitioner may

no longer advance his claim for relief.

4



CONCLUSIONS OF LAW

The Division of Administrative Hearings has5.

jurisdiction over the parties and the subject matter of this
proceeding pursuant to Sections 120.569, 120.57(1) and 760.li.

FCHR determined that it lacked jurisdiction over6 .

Petitioner's Charge of Discrimination because Workforce Florida,
Inc. was not Petitioner's employer. The Petition for Relief

does not allege a factual and legal basis to conclude otherwise.
Petitioner had an opportunity to amend his Petition for

7.

Relief to advance his argument that Workforce Florida, Inc. or
its agent is an "employment agency" as defined in Section

Petitioner has not taken advantage of that
760.02(8).

opportunity.

The Petition for Relief should be dismissed for failing
8.

to plead a factual or legal basis for relief from the

determination by FCHR that it lacks jurisdiction.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED:

That FCHR enter a final order dismissing the Petition for

Relief.
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DONE AND ENTERED this 25th day of September, 2003, in

Tallahassee, Leon County, Florida.

SUZANNE F. HOOD
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this 25th day of September, 2003.

COPIES FURNISHED:

Jay 0. Barber, Esquire
Workforce Florida, Inc.
1974 Commonwealth Lane
Tallahassee, Florida 32303

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Carroll L. McCauley, Esquire
36 Oak Avenue
Panama City, Florida 32401

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within15 days from the date of this Recommended Order. Any exceptionsto this Recommended Order should be filed with the agency thatwill issue the final order in this case.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
EMIL NUNEZ AND CELESTINA NUNEZ, 
 
     Petitioners, 
 
vs. 
 
LES MONTELLIER APARTMENTS, 
 
 Respondent. 
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)
)
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)
)
)
 

 
 
 
 
Case No. 02-4807 

   
RECOMMENDED ORDER 

 
     This case came before Administrative Law Judge John G. 

Van Laningham for final hearing by video teleconference on  

May 21, 2003, at sites in Tallahassee and Miami, Florida. 

APPEARANCES 

     For Petitioners:  Emil Nunez, pro se 
     Post Office Box 700242 

   Miami, Florida  33170    
                             
     For Respondent:   Christopher Barkas, Esquire 
     McFarlain & Cassedy, P.A. 
     305 South Gadsden Street 
     Post Office Box 2174 
     Tallahassee, Florida  32316-2174 
 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent unlawfully 

discriminated against Petitioners by refusing to rent them an 

apartment on the basis of familial status. 
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PRELIMINARY STATEMENT 
 

In a Housing Discrimination Complaint apparently filed with 

the U.S. Department of Housing and Urban Development in or 

around July 2002 and subsequently investigated by the Florida 

Commission on Human Relations (“FCHR”), Petitioners Emil and 

Celestina Nunez (Emil’s daughter) alleged that Carmen DeJesus 

and Dan Goldman, as agents of Les Montellier Apartments, had 

unlawfully discriminated against them on the basis of familial 

status by refusing to rent a one-bedroom apartment to 

Petitioners and Mrs. Nunez (Emil’s wife), the latter being an 

unnamed cocomplainant.  The FCHR investigated Petitioners’ claim 

and, on September 3, 2002, issued a notice setting forth its 

determination that reasonable cause did not exist to believe 

that a discriminatory housing practice had occurred.  

Thereafter, Petitioner filed a Petition for Relief against 

Carmen DeJesus, Dan Goldman, and Les Montellier Apartments,1  

which the FCHR transmitted to the Division of Administrative 

Hearings on December 12, 2002.   

     At the final hearing on May 21, 2003, Emil Nunez testified 

as Petitioners’ sole witness and proffered no exhibits.  In its 

case, Respondent called Carmen DeJesus and Lawrence Sorkin to 

testify.  Respondent also offered several exhibits, but none was 

received in evidence. 

     The final hearing transcript was originally filed on  
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July 25, 2003, but it was flawed.  A revised (and improved) 

transcript was filed on August 22, 2003.  Thereafter, Respondent 

timely submitted a Proposed Recommended Order.  Petitioners did 

not file any post-hearing papers. 

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2002 Florida Statutes. 

FINDINGS OF FACT 

The Material Historical Facts 

 1.  In May 2002, Petitioner Emil Nunez (“Nunez”) saw an 

advertisement in the newspaper announcing that a one-bedroom 

apartment was available for rent at a complex in Hialeah, 

Florida known as Les Montellier Apartments.  Nunez thought that 

the apartment might be suitable for his wife and their daughter 

Celestina, who was then four years old, so he called for 

additional information and to make arrangements to see the 

property. 

 2.  On May 14, 2002, Nunez and his family visited Les 

Montellier Apartments.  There, they met Carmen DeJesus, the 

property manager.  Ms. DeJesus quickly learned that Nunez was 

interested in renting a one-bedroom apartment for his family of 

three.  Ms. DeJesus informed Nunez that the owners of Les 

Montellier Apartments had established an occupancy policy of two 

persons per bedroom, which was strictly enforced.  Therefore, 

she explained, Nunez and his family would not be allowed to rent 
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a one-bedroom apartment.  They could, she said, rent a two-

bedroom apartment, but none was available at the time.   

The Occupancy Policy 

 3.  The occupancy policy for Les Montellier Apartments had 

been made formal in December 1999, after the U.S. Department of 

Housing and Urban Development (“HUD”) adopted a policy on 

occupancy standards that recognized, as presumptively 

reasonable, a limit of two persons to a bedroom.  Once this 

policy was put into effect at Les Montellier Apartments, it was 

followed without exception. 

 4.  As originally built, Les Montellier Apartments 

comprised nothing but one-bedroom units.  In the 1960s, however, 

the property was renovated, and some two-bedroom units were 

created, together with some studio apartments.  As a result of 

the renovations, a greater number of residents could live in the 

building, putting heavier demands on the waste disposal 

facilities, plumbing, and other building systems.  The occupancy 

policy was established for the reasonable and nondiscriminatory 

purpose of preventing overcrowding.   

 5.  The undersigned is not persuaded that, more likely than 

not, the occupancy policy at Les Montellier Apartments was 

designed or used to exclude families with children or otherwise 

to discriminate unlawfully.  To the contrary, as of May 2002, 

many families with children resided at this property. 
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Ultimate Factual Determinations 

 6.  The occupancy policy in effect at Les Montellier 

Apartments in May 2002 was reasonable, legitimate, and 

nondiscriminatory; the undersigned is not persuaded, and 

therefore does not find, that the occupancy policy likely was 

used as a pretext for unlawful discrimination against families 

with children. 

 7.  The undersigned is not persuaded by the greater weight 

of the evidence, and therefore does not find, that the owners or 

operators of Les Montellier Apartments, or any agents of either 

group (which owners, operators, and agents will hereafter be 

referred to collectively as the “Landlord”), unlawfully 

discriminated against the Nunez family on the basis of their 

familial status or any other unlawful criterion. 

CONCLUSIONS OF LAW 

 8.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

Sections 120.569 and 120.57(1), Florida Statutes. 

9.  Under Florida’s Fair Housing Act (“Act”), Sections 

760.20 through 760.37, Florida Statutes, it is unlawful to 

discriminate in the sale or rental of housing.  Among other 

prohibited practices:   

(1)  It is unlawful to refuse to sell or 
rent after the making of a bona fide offer, 
to refuse to negotiate for the sale or 
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rental of, or otherwise to make unavailable 
or deny a dwelling to any person because of 
race, color, national origin, sex, handicap, 
familial status, or religion. 
 
(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion.  

 
*     *     * 

 
(4)  It is unlawful to represent to any 
person because of race, color, national 
origin, sex, handicap, familial status, or 
religion that any dwelling is not available 
for inspection, sale, or rental when such 
dwelling is in fact so available.  
 

§ 760.23, FLA. STAT. (emphasis added).  

 10.  Specific exceptions to the Act’s prohibitions include 

the following: 

(5)  Nothing in ss. 760.20-760.37:  

*     *     * 

(b)  Limits the applicability of any 
reasonable local restriction regarding the 
maximum number of occupants permitted to 
occupy a dwelling. 

 
§ 760.29(5)(b).  It is not clear, however, that this exception 

is applicable in this instance, because the term “local 

restriction” might reasonably be construed to mean local 

governmental restrictions on occupancy, under which 

interpretation the statutory exclusion in question would not 
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encompass private occupancy policies of the sort encountered 

here.  Because it is not necessary to construe Section 

760.29(5)(b), Florida Statutes, to resolve the present dispute, 

no opinion is expressed at this time regarding the reach of this 

particular exclusion.   

 11.  The undersigned considers instructive HUD’s policy on 

occupancy standards, which was announced in December 1998, when 

the federal agency adopted the guidelines set forth in a 

Memorandum of General Counsel Frank Keating to Regional Counsel 

dated March 20, 1991.  See Notice of Statement of Policy, 63 

Fed. Reg. 70,982, 1998 WL 886476 (1998)(republication); 63 Fed. 

Reg. 70,256, 1998 WL 878502 (1998)(original publication).  In 

relevant part, this policy provides as follows: 

[T]he Department believes that an occupancy 
policy of two persons in a bedroom, as a 
general rule, is reasonable under the Fair 
Housing Act.  The Department of Justice has 
advised us that this is the general policy 
it has incorporated in consent decrees and 
proposed orders, and such a general policy 
also is consistent with the guidance 
provided to housing providers in the [Public 
Housing Occupancy Handbook].  However, the 
reasonableness of any occupancy policy is 
rebuttable[;] . . . the Department will 
[not] determine compliance with the Fair 
Housing Act based solely on the number of 
people permitted in each bedroom. 
 

*     *     * 
 
     Thus, in reviewing occupancy cases, HUD 
will consider the size and number of 
bedrooms and other special circumstances. 
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The following principles and hypothetical 
examples should assist you in determining 
whether the size of the bedrooms or special 
circumstances would make an occupancy policy 
unreasonable. 
 
Size of bedrooms and unit 
 
     Consider two theoretical situations in 
which a housing provider refused to permit a 
family of five to rent a two-bedroom 
dwelling based on a "two people per bedroom" 
policy.  In the first, the complainants are 
a family of five who applied to rent an 
apartment with two large bedrooms and 
spacious living areas.  In the second, the 
complainants are a family of five who 
applied to rent a mobile home space on which 
they planned to live in a small two-bedroom 
mobile home.  Depending on the other facts, 
issuance of a charge might be warranted in 
the first situation, but not in the second. 
 
     The size of the bedrooms also can be a 
factor suggesting that a determination of no 
reasonable cause is appropriate.  For 
example, if a mobile home is advertised as a 
"two-bedroom" home, but one bedroom is 
extremely small, depending on all the facts, 
it could be reasonable for the park manager 
to limit occupancy of the home of two 
people. 
 
Age of children 
 
     The following hypotheticals involving 
two housing providers who refused to permit 
three people to share a bedroom illustrate 
this principle.  In the first, the 
complainants are two adult parents who 
applied to rent a one-bedroom apartment with 
their infant child, and both the bedroom and 
the apartment were large.  In the second, 
the complainants are a family of two adult 
parents and one teenager who applied to rent 
a one-bedroom apartment.  Depending on the 
other facts, issuance of a charge might be 
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warranted in the first hypothetical, but not 
in the second. 
 
Configuration of unit 
 
     The following imaginary situations 
illustrate special circumstances involving 
unit configuration.  Two condominium 
associations each reject a purchase by a 
family of two adults and three children 
based on a rule limiting sales to buyers who 
satisfy a "two people per bedroom" occupancy 
policy.  The first association manages a 
building in which the family of the five 
sought to purchase a unit consisting of two 
bedrooms plus a den or study.  The second 
manages a building in which the family of 
five sought to purchase a two-bedroom unit 
which did not have a study or den.  
Depending on the other facts, a charge might 
be warranted in the first situation, but not 
in the second. 
 
Other physical limitations of housing 
 
     In addition to physical considerations 
such as the size of each bedroom and the 
overall size and configuration of the 
dwelling, the Department will consider 
limiting factors identified by housing 
providers, such as the capacity of the 
septic, sewer, or other building systems. 
 
State and local law 
 
     If a dwelling is governed by State or 
local governmental occupancy requirements, 
and the housing provider's occupancy 
policies reflect those requirements, HUD 
would consider the governmental requirements 
as a special circumstance tending to 
indicate that the housing provider's 
occupancy policies are reasonable. 
 
Other relevant factors 
 
     Other relevant factors supporting a 
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reasonable cause recommendation based on the 
conclusion that the occupancy policies are 
pretextual would include evidence that the 
housing provider has: (1) made 
discriminatory statements; (2) adopted 
discriminatory rules governing the use of 
common facilities; (3) taken other steps to 
discourage families with children from 
living in its housing; or (4) enforced its 
occupancy policies only against families 
with children.  For example, the fact that a 
development was previously marketed as an 
"adults only" development would militate in 
favor of issuing a charge.  This is an 
especially strong factor if there is other 
evidence suggesting that the occupancy 
policies are a pretext for excluding 
families with children. 
 
     An occupancy policy which limits the 
number of children per unit is less likely 
to be reasonable than one which limits the 
number of people per unit. 
 
     Special circumstances also may be found 
where the housing provider limits the total 
number of dwellings he or she is willing to 
rent to families with children.  For 
example, assume a landlord owns a building 
of two-bedroom units, in which a policy of 
four people per unit is reasonable.  If the 
landlord adopts a four person per unit 
policy, but refuses to rent to a family of 
two adults and two children because twenty 
of the thirty units already are occupied by 
families with children, a reasonable cause 
recommendation would be warranted. 

 
See 63 Fed. Reg. 70,256-57. 
 

12.  In cases involving a claim of rental housing 

discrimination on the basis of familial status, such as this 

one, the complainant has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  A 
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prima facie showing of rental housing discrimination can be made 

by establishing that the complainant applied to rent an 

available unit for which he or she was qualified, the 

application was rejected, and, at the time of such rejection, 

the complainant was a member of a class protected by the Act.  

See Soules v. U.S. Dept. of Housing and Urban Development, 967 

F.2d 817, 822 (2d Cir. 1992).2  Failure to establish a prima 

facie case of discrimination ends the inquiry.  See Ratliff v. 

State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA), aff’d, 679 So. 

2d 1183 (Fla. 1996)(citing Arnold v. Burger Queen Systems, 509 

So. 2d 958 (Fla. 2d DCA 1987)).  If, however, the complainant 

sufficiently establishes a prima facie case, the burden then 

shifts to the respondent to articulate some legitimate, 

nondiscriminatory reason for its action.    

13.  Once the respondent “responds to the [complainant]’s 

proof by offering evidence of the reason for the [decision that 

aggrieved the complainant], the fact finder must then decide 

whether the [challenged decision] was discriminatory” without 

regard to the rebuttable presumption of discrimination that 

arises from a prima facie showing, which presumption drops from 

the case.  U.S. Postal Service Bd. of Governors v. Aikens, 460 

U.S. 711, 714-15, 103 S.Ct. 1478, 1481-82 (1983).  That is to 

say, where “the [respondent] has done everything that would be 

required of him if the [complainant] had properly made out a 
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prima facie case, whether the [complainant] really did so is no 

longer relevant.”  Id. at 715, 103 S.Ct. at 1482. 

14.  If the respondent carries the burden of rebutting the 

complainant’s prima facie case, then the complainant must 

establish by a preponderance of the evidence that the reason 

asserted by the respondent is, in fact, merely a pretext for 

discrimination.  See Massaro v. Mainlands Section 1 & 2 Civic 

Ass’n, Inc., 3 F.3d 1472, 1476 n.6 (11th Cir. 1993), cert. 

denied, 513 U.S. 808, 115 S.Ct. 56, 130 L.Ed.2d 15 (1994)(“Fair 

housing discrimination cases are subject to the three-part test 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).”); Secretary, U.S. Dept. 

of Housing and Urban Development, on Behalf of Herron v. 

Blackwell, 908 F.2d 864, 870 (11th Cir. 1990)(“We agree with the 

ALJ that the three-part burden of proof test developed in 

McDonnell Douglas [for claims brought under Title VII of the 

Civil Rights Act] governs in this case [involving a claim of 

discrimination in violation of the federal Fair Housing Act].”). 

 15.  In the present case, because the Landlord offered 

evidence of legitimate, nondiscriminatory reasons for the 

occupancy policy at issue, the evenhanded application of which 

compelled the decision not to rent a one-bedroom apartment to 

the Nunez family, it is not necessary to decide whether Nunez 

actually made out a prima facie case of discrimination.  The 
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undersigned has before him all the evidence he needs to 

determine whether the Landlord intentionally discriminated 

against the Nunez family.  See Aikens, 460 U.S. at 715, 103 

S.Ct. at 1482. 

 16.  Under the HUD policy quoted at length above, which 

policy the undersigned regards as persuasive authority, the 

Landlord’s occupancy policy of two persons to a bedroom, which 

was designed to prevent overcrowding, is presumptively 

reasonable.  Thus, the Landlord satisfied its burden to 

articulate a legitimate, nondiscriminatory reason for declining 

to rent the Nunez family a one-bedroom apartment, that reason 

being, to repeat, the fair and impartial enforcement of a 

presumptively reasonable occupancy policy.  Nunez, for his part, 

failed to present persuasive evidence, such as, e.g., evidence 

concerning the size of the bedroom and living areas, the 

configuration of the unit, or other relevant factors, which 

might have demonstrated the unreasonableness of the Landlord’s 

policy or otherwise established that the stated ground for 

refusing to rent his family a one-bedroom apartment was merely a 

pretext for discrimination.    

17.  In short, then, for the reasons set forth in the 

Findings of Fact, the undersigned trier of fact is not persuaded 

by the greater weight of the evidence that the Landlord 

intentionally discriminated against the Nunez family.   
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RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the FCHR enter a final order 

dismissing Nunez’s Petition for Relief. 

DONE AND ENTERED this 26th day of September, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
JOHN G. VAN LANINGHAM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of September, 2003. 
 

 
ENDNOTES

 
1/  For reasons unknown, the FCHR named Les Montellier Apartments 
as the only party respondent, and the Division of Administrative 
Hearings, upon receiving the case, followed suit.  Petitioners 
never objected to this and hence the issue is deemed waived.  
The record reveals that Les Montellier Apartments was a property 
owned, at the time of the incident giving rise to this dispute, 
by a partnership.  (After the incident, but not as a result 
thereof, the owners of Les Montellier Apartments sold the 
property.)  It is not clear that “Les Montellier Apartments” is 
a jural entity capable of being sued.  Nevertheless, because a 
partner in the partnership that formerly owned Les Montellier 
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Apartments appeared with counsel and participated in this 
proceeding on behalf of the responding party without objection, 
the undersigned concludes that any issue regarding the identity 
of the proper party respondent was waived. 
 
2/  Alternatively, the complainant’s burden may be satisfied with 
direct evidence of discriminatory intent.  See Trans World 
Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S.Ct. 613, 
621, 83 L.Ed.2d 523 (1985)(“[T]he McDonnell Douglas test is 
inapplicable where the plaintiff presents direct evidence of 
discrimination” inasmuch as “[t]he shifting burdens of proof set 
forth in McDonnell Douglas are designed to assure that the 
‘plaintiff [has] his day in court despite the unavailability of 
direct evidence.’”). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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