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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JULIETTE C. RIPPY, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CORRECTIONS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)

 
 
 
 
Case No. 03-1232 

   
 

RECOMMENDED ORDER 
 

Notice was provided, and a formal hearing was held on  

July 15, 2003, in Tallahassee, Florida, with Petitioner 

participating by telephone from Gainesville, Florida, and 

conducted by Harry L. Hooper, Administrative Law Judge with the 

Division of Administrative Hearings.  

APPEARANCES 

     For Petitioner:  Juliette C. Rippy, pro se 
                      1622 Northeast 19th Place 
                      Gainesville, Florida  32609 
 
     For Respondent:  Mark J. Henderson, Esquire 
                      Department of Corrections 
                      2601 Blairstone Road 
                      Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 

     Whether Respondent committed an unlawful employment 

practice in the case of Petitioner. 
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PRELIMINARY STATEMENT  

     In March 2002, Petitioner Juliette Rippy (Ms. Rippy), a 

woman of the African-American race, filed an amended Charge of 

Discrimination with the Florida Commission on Human Relations 

(Commission) alleging that the Florida Department of Corrections 

(Department) had committed an unlawful employment practice.  

Specifically she stated that she had been discharged for alleged 

excess and unauthorized absences.  She said this was an unfair 

employment practice because a person of the white race who was 

similarly situated, and who was arrested on a charge of driving 

under the influence during the same time period, was not 

terminated. 

     On March 27, 2003, Ms. Rippy filed a document with the 

Department stating that she wished to withdraw her Charge of 

Discrimination.  Simultaneously she filed a Petition for Relief 

and requested that her case be heard by the Division of 

Administrative Hearings (Division).   

     The Commission filed the case with the Division on April 3, 

2003.  The case was set for hearing on May 21, 2003, in 

Gainesville, Florida.  Pursuant to a Motion to Re-set or 

Continue Hearing by the Department, the hearing was re-scheduled 

for July 7, 2003, in Gainesville, Florida, and all of the 

parties appeared.  However, the Commission failed to ensure that 

a court reporter was present.  While meeting in Gainesville, it 
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was agreed by the parties that the hearing would be re-scheduled 

for July 15, 2003, in Tallahassee, Florida.  Ms. Rippy agreed to 

appear by telephone.   

     The case was heard as re-scheduled.  Petitioner presented 

sworn testimony in her own behalf.  The Department offered and 

had admitted four exhibits and called one witness, Doug Watson, 

the Assistant Warden at Florida State Prison, Starke, Florida. 

     A transcript was not prepared.  Both Petitioner and 

Respondent timely filed their Proposed Recommended Orders on 

July 24, 2003, and July 25, 2003, respectively.  Their Proposed 

Recommended Orders were considered in the preparation of this 

Recommended Order. 

     Citations are to Florida Statutes (2001) unless otherwise 

noted. 

FINDINGS OF FACT 

     1.  Ms. Rippy commenced her employment with the Department 

on June 30, 2000, as a correctional officer, at the Florida 

State Prison Work Camp at Starke, Florida.  She was terminated 

on June 19, 2001. 

     2.  The Department of Corrections is a state agency that is 

charged with providing incarceration that supports the 

intentions of criminal law, among other things. 

     3.  The Florida Commission on Human Relations administers 

the Florida Civil Rights Act of 1992. 
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     4.  When Ms. Rippy was hired as a correctional officer on 

June 30, 2000, she, and the Department, believed she was subject 

to a one-year probationary period.  During that time, the 

parties believed she could be terminated without cause. 

     5.  Subsequent to her employment she had unscheduled but 

excused absences on as many as 15 occasions. 

     6.  On June 12, 2001, Ms. Rippy requested that her 

supervisor, Lt. J. L. Oliver, approve leave for her to commence 

Sunday, June 17, 2001.  Lt. Oliver did not approve this request 

because to approve the request would cause the staffing level at 

the facility to recede below permitted limits. 

     7.  On Saturday June 16, 2001, at 6:00 p.m., Ms. Rippy 

called Sergeant K. Gilbert, Third Shift Control Room Sergeant, 

and told him that she was taking medication prescribed by a 

doctor that she had seen that day and that she would be sleeping 

and that as a result, she would be unable to report to work on 

her shift which began at midnight, June 17, 2001.  She also 

volunteered that she would bring in a doctor's note excusing her 

absence. 

     8.  On Monday, June 18, 2001, Lt. Oliver asked her if she 

had a doctor's note explaining her absence on June 17, 2001.  

She replied that she had not been ill as reported to Sergeant 

Gilbert, but had in fact attended a party.  She told him that 

she had not seen a doctor, was not on medication, and had 
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attended a "bachelorette party" on June 17, 2001.  In other 

words, she admitted that she had lied about the reason for her 

absence.  She admitted this, under oath, at the hearing. 

     9.  Lt. Oliver informed her that it was his intention to 

charge her with unauthorized absence without pay, and possibly 

to take other disciplinary measures. 

     10.  Subsequently, persons higher in the chain-of-command 

decided to terminate Ms. Rippy.  This decision was made because 

she had excess absences and because she had lied to persons in 

authority.  This occurred 11 days before everyone believed she 

would have attained the status of permanent career service. 

     11.  On June 21, 2001, Correctional Officer Corey M. 

McMurry (Officer McMurry), a white male, was arrested in Starke, 

Florida, for driving under the influence of alcohol.  As a 

result, on July 11, 2001, he was adjudicated guilty and 

sentenced to twelve months supervised probation, and suffered 

other court-ordered sanctions.   

     12.  Officer McMurry, at the time of his arrest, was a 

probationary employee.  He was served a written reprimand 

because of his conviction of driving under the influence on 

December 19, 2001.  Ms. Rippy testified, without foundation, 

that Officer McMurry's probation terminated on November 15, 

2001, and that the Department did not learn of his arrest until 

December 2001.  Ms. Rippy's testimony provides a plausible 
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explanation for why more than five months expired from the time 

of his conviction until the issuance of the written reprimand. 

     13.  Ms. Rippy believes that the circumstances surrounding 

her offense were substantially similar to those of Officer 

McMurry.  However, the chronic absenteeism of an employee, 

including unexcused absences, is more likely to disturb the good 

management of a correctional facility than an employee being 

convicted of driving under the influence on one occasion. 

     14.  Assistant Warden Doug Watson believes that 

correctional officers should be trustworthy.  He believes that 

the credibility is critical and that lying is an extremely 

serious offense, when committed by a correctional officer. 

     15.  Ms. Rippy was paid $13.30 per hour and received 

substantial fringe benefits when she worked for the Department.  

Following her termination she was unemployed until January 2002, 

when she began working for a Wendy's restaurant for $5.75 per 

hour.  In April 2002, she obtained employment with a private 

security company named Securitas.  She started at $6.40 and 

received an increase to $7.00 per hour at a subsequent unknown 

date, and she continues to be employed with the company. 

CONCLUSIONS OF LAW 

    16.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 
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proceeding pursuant to Section 120.57(1) and Section 

760.11(4)(b)(6) and (8). 

17.  The Florida Civil Rights Act of 1992, as amended, 

found at Sections 760.01-760.11 and Section 509.092, was 

patterned after Title VII of the Civil Rights Acts of 1964 and 

1991, Title 42 U.S. Code, Section 2000, et seq., as well as the 

Age Discrimination in Employment Act of 1967 (ADEA), Title 29 

U.S. Code, Section 623.  Federal case law interpreting Title VII 

and the ADEA is applicable to cases arising under the Florida 

Act.  See Florida Department of Community Affairs v. Brant, 586 

So. 2d 1205 (Fla. 1st DCA 1991). 

18.  Section 760.10 provides in part as follows: 

(1)  It is an unlawful employment practice 
for an employer: 

 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 

 
* * * 

 
19.  It is apparent, therefore, that Section 760.10, 

provides that it is an unlawful employment practice to discharge 

someone on account of his or her sex or race. 

20.  In a case of alleged discrimination, the employee must 

first establish that an unlawful employment practice has 
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occurred by proving by a preponderance of the evidence a prima 

facie case of discrimination.  A plaintiff establishes a prima 

facie case of discrimination under Title VII by showing: (1) she 

belongs to a minority; (2) she was subjected to an adverse job 

action; (3) her employer treated similarly situated employees 

outside her classification more favorably; and (4) she was 

qualified to do the job.  Demonstrating a prima facie case is 

not onerous; it requires only that the plaintiff establish facts 

adequate to permit an inference of discrimination.  Holifield v. 

Reno, 115 F.3d 1555 (11th Cir. 1997). 

21.  Ms. Rippy demonstrated that she was a member of a 

protected class because she was a black woman.  A termination of 

employment is an adverse job action.  She was clearly qualified 

to accomplish the tasks assigned to her as a correctional 

officer.  However, she failed to prove similarly situated 

employees outside her classification were treated more 

favorably. 

     22.  Correctional Officer McMurry's situation was different 

from Ms. Rippy's.  Ms. Rippy's absences caused scheduling 

difficulties because proper staffing in a correctional 

institution is very important.  Undoubtedly her previous 

absences, most of which were excused, were nevertheless, cause 

for concern by her supervisor.  Because Ms. Rippy was a 

probationary employee, her propensity for unscheduled absences 
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undoubtedly precipitated an awareness that if she became a 

career service employee she might be a problem which would 

require substantial effort to remedy.  This undoubtedly 

influenced the decision to prevent her from attaining career 

service status.  Because she had an unscheduled, unexcused 

absence and lied about it, discharge could be considered the 

appropriate response. 

     23.  Officer McMurry's conviction of driving under the 

influence did not cause staffing problems.  His failure to 

inform his superiors of his arrest and conviction in a timely 

manner indicates that he, like Ms. Rippy, might have an issue 

with trustworthiness, if he had a duty to report his arrest and 

conviction.  However, there was no evidence presented that 

indicated that he was required to report his arrest. Because he 

was not reprimanded for failing to report the incident and 

reprimanded only for the substantive offense, it is concluded 

that failure to report was not an offense.  Also, by the time 

Officer McMurry's supervisors learned of his misdeed, he was a 

career service employee and, therefore, his supervisors did not 

have the option of easily terminating him. 

     24.  Ms. Rippy presented no evidence whatsoever of sex or 

race bias on the part of the Department or its employees. 

25.  The facts adduced by Ms. Rippy did not in the least 

prove a prima facie case.  However, assuming arguendo that a 
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prima facie case was proven, the evidence failed to prove 

discrimination occurred. 

26.  If the employee succeeds in proving a prima facie 

case, the burden then shifts to the employer to articulate a 

legitimate, nondiscriminatory reason for the discharge of the 

employee.  Should the employer meet this burden, the employee 

must then prove by a preponderance of evidence that the 

legitimate reasons offered were a pretext for the employment 

action and that, therefore, the real reason was grounded in 

discrimination.  McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973). 

27.  The Department in this case demonstrated that the 

attributes of reliability with regard to attendance, and 

trustworthiness, were of prime importance to it.  Ms. Rippy, by 

failing to report for work when scheduled for work, and lying 

about her reasons for failing to attend, demonstrated that she 

was not possessed of those attributes.  These are legitimate 

reasons for discharging her. 

28.  No evidence whatsoever was produced that would tend to 

show that the Department's actions were a pretext for 

discriminatory acts. 
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RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is  

Recommended that a final order be entered which dismisses 

Ms. Rippy's Charge of Discrimination and Petition for Relief. 

    DONE AND ENTERED this 25th day of August, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
HARRY L. HOOPER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 25th day of August, 2003. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Mark Henderson, Esquire 
Department of Corrections 
2601 Blairstone Road 
Tallahassee, Florida  32399 
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Juliette C. Rippy 
1622 Northeast 19th Place 
Gainesville, Florida  32609 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations  
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Derick Daniel, Executive Director 
Florida Commission on Human Relations  
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
FREDERICK AUGUSTINE, 
 
     Petitioner, 
 
vs. 
 
SOLUTIA, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
Case No. 03-0722 

   
RECOMMENDED ORDER 

 Pursuant to notice, this cause came on for administrative 

hearing before P. Michael Ruff, duly-designated Administrative 

Law Judge of the Division of Administrative Hearings, in 

Pensacola, Florida, on May 12, 2003.  The appearances were as 

follows:   

APPEARANCES 
 
     For Petitioner:  Debra Cooper, Esquire 
                      1008 West Garden Street 
                      Pensacola, Florida  32501 
     
     For Respondent:  Erick M. Drlicka, Esquire 
    Emmanuel, Sheppard & Condon 
    39 South Spring Street 
    Pensacola, Florida  32501 

 
STATEMENT OF THE ISSUES 

 
     The issues to be resolved in this proceeding concern 

whether the Petitioner was disparately treated because of his 

race when he was terminated from the Respondent's employment. 
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PRELIMINARY STATEMENT 

 The Respondent operates a manufacturing plant in Escambia 

County, Florida, which makes nylon staple and no shock 

conductive fiber.  The Petitioner was employed as a carpet 

operator in Respondent's carpet area until December 13, 2001.  

The Petitioner filed a charge of race and sex discrimination 

with the Florida Commission on Human Relations ("Commission") on 

August 30, 2002 and ultimately filed Petition for Relief with 

the Division of Administrative Hearings on February 28, 2003, 

concerning his claim of disparate treatment. 

 The cause came on for hearing as noticed at which time the 

Petitioner presented his own testimony.  The Petitioner did not 

call any other witnesses nor did he submit any exhibits.  The 

Respondent called four witnesses:  Cathy Morris ("Morris"), 

Murray Hamilton ("Hamilton"), Julia Randolph ("Randolph"), and 

Mike Kimbro ("Kimbro").  The Respondent submitted into evidence 

exhibits one through twenty-one. 

 Upon conclusion of the proceedings the parties elected to 

transcribe the proceedings and to avail themselves of the 

opportunity to file proposed recommended orders.  The Respondent 

timely filed a Proposed Recommended Order which has been 

considered in the rendition of this Recommended Order.  All 

citations are to Florida Statutes (2002) unless otherwise 

indicated. 
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FINDINGS OF FACT 

 1.  The Respondent operates a manufacturing plant in 

Escambia County, Florida, which produces nylon staple and no 

shock conductive fiber in a portion of the plant known as the 

carpet area. 

 2.  The carpet area operates twenty-four hours a day, seven 

days a week.  The carpet area is headed by a Team Leader.        

Keith Chambers ("Chambers") was the Team Leader for the carpet 

area until November 1, 2001.  Morris succeeded Chambers as the 

Team Leader.  Underneath the Team Leader is the Carpet Team 

Resource Coordinator.  Hamilton was the Carpet Team Resource 

Coordinator since May 2000. 

 3.  There are four shifts in the carpet area: "A" Shift, 

"B" Shift, "C" Shift and "D" Shift.  Each shift is twelve hours, 

starting at 6:00 a.m. and 6:00 p.m., respectively.  The shifts 

rotate between nights and days, as well as weekdays and 

weekends. 

 4.  Each shift has four teams.  The teams are comprised of 

seven carpet operators.  The primary responsibility of the 

carpet operators is to ensure there is no disruption in the 

manufacturing process.  Each team has a team captain who is 

selected by his team to serve as team captain for six months.  

The team captain is responsible for tracking vacation, overtime, 

finding coverage when a team member calls in sick and capturing 
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time exceptions.  They are the same grade level and pay scale as 

their team members and have no supervisory authority. 

 5.  The carpet operators do not have to punch a time clock.  

They are on an honor system with respect to the number of hours 

worked.  If there is any deviation from the twelve-hour shift, 

the carpet operator is responsible for telling the team captain 

so that the team captain can record the deviation on a time 

sheet exception report.  Carpet operators are entitled to one 

thirty-minute lunch break and two fifteen-minute breaks per 

shift. 

 6.  The Petitioner worked as a carpet operator on team one 

of the "D" shift for approximately three years. 

 7.  Kimbro was the Team Captain for team one of the "D" 

shift from March, 2001 to November 22, 2001.  Randolph succeeded 

Kimbro as the Team Captain on November 22, 2001, and remained 

the Team Captain through the balance of the Petitioner's 

employment. 

 8.  The Petitioner had been counseled about staying on his 

assignment and sleeping on the job on June 25, 1997,         

June 16, 1998, and November 1, 1999. 

 9.  On November 16, 2001, the Petitioner worked the 6:00 

a.m. to 6:00 p.m. shift.  He and a co-employee, Ray Grace 

("Grace"), were seen by Chambers's, the Petitioner's former 
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supervisor, at a convenience store located away from the plant, 

less than two hours before the end of their shift. 

 10.  Chambers notified Hamilton who in turn reported the 

incident to Morris.  Morris asked to review the Petitioner's and 

Grace's badge records which would show when they left and came 

back to the plant over a period of time.  Morris noticed that 

the Petitioner left the plant on other occasions besides     

November 16, 2001.  One particular entry showed that the 

Petitioner left the plant for over an hour and seventeen 

minutes.  Concerned over the latter entry, Morris ordered 

additional badge records which went further back in time to 

determine whether the latter entry was an isolated occurrence. 

 11.  The additional badge records showed that there was a 

definite, long-term pattern of the Petitioner leaving the plant 

for extended periods of time during his shift.  In particular, 

the badge records showed the Petitioner left the plant thirty-

eight times for forty-five minutes to an hour at a time between 

January 8, 2001 and November 16, 2001.  The badge records also 

showed that the Petitioner left the plant thirty-five times for 

more than an hour at a time between January 8, 2001 and   

November 16, 2001.  The badge records showed that on eleven 

shifts during this time period, the Petitioner left the plant at 

least two times for more than forty-five minutes at a time.  The 

total amount of time the Petitioner was absent from the plant, 
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for more than forty-five minutes, equaled approximately eighty-

seven hours and forty-five minutes between January 8, 2001 and 

November 16, 2001.  The badge records also showed that the 

overwhelmingly majority of the time the Petitioner left the 

plant was on a night or week-end shift, when his supervisors, 

Hamilton and Morris, were not in the plant. 

 12.  After reviewing the badge records, Morris met with the 

Petitioner to discuss the severity of the matter and to 

determine whether Petitioner had an acceptable reason for 

leaving the plant as often and for as long as he did.  The 

Petitioner was unable to provide any valid explanation for his 

actions.  He did indicate that other employees did the same 

thing, but he would not give Morris the name of those employees.  

He also indicated that on several occasions he went to see his 

daughter in the hospital. 

 13.  The Petitioner testified that it would take a minimum 

of two hours to travel to and from the hospital to see his 

daughter.  A review of the Petitioner's badge records shows that 

the longest he left the plant, at any one time, was one hour and 

thirty-six minutes. 

 14.  After meeting with the Petitioner, Morris pulled other 

employees' badge records to compare them to Petitioner's badge 

records.  No other employee was remotely close to the Petitioner 
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as to the frequency and lengths of time of absence from the 

plant. 

 15.  Based on the information gathered, Morris decided to 

terminate the Petitioner. 

 16.  The Petitioner was terminated on December 13, 2001. 

 17.  The Petitioner identified six individuals who he 

believed were similarly situated to him but were treated better. 

They included Mike Kimbro (a white male), Dion House (a black 

male), Terence Goldstein (a black male), Kevin Dykes (a white 

male), Andretta Harris (a black female), and Loretta Adams (a 

black female).  However, the Petitioner was unable to show how 

these individuals were similarly situated to him. 

CONCLUSIONS OF LAW 

 18.  The Division of Administrative Hearings has 

jurisdiction of the subject matter and of the parties to this 

proceeding.  Section 120.57(1). 

 19.  Petitioner alleges that Respondent treated him 

differently than white employees because of his race and gender 

when he was terminated on December 13, 2001, in violation of 

Section 760, and Title VII.  Section 760 is patterned after 

Title VII and is to be construed using federal case law 

interpreting Title VII.  Florida State University v. Sondel, 685 

So. 2d 923 (Fla. 1st DCA 1996); Brand v. Florida Power Corp., 

633 So. 2d 504, 509 (Fla. 1st DCA 1994) and Florida Department 
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of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

 20.  The Petitioner has the burden of establishing that the 

Respondent's actions were motivated by a discriminatory purpose, 

either through direct evidence or circumstantial evidence using 

the McDonnell Douglas standard of proof.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 207 (1981); St. Mary's Honor Center v. Hicks, 509 U.S. 

502, 113 S. Ct. 2742, 2747, 125 L. Ed. 407, 416 (1993). 

 21.  Petitioner has not presented any direct evidence of 

discrimination.  Accordingly, Petitioner's claim is analyzed 

using the McDonnell Douglas standard.  Pursuant to McDonnell 

Douglas, the Petitioner has the burden of establishing a prima 

facie case of race discrimination.  If a prima facie case is 

demonstrated, then the Respondent must articulate a legitimate, 

non-discriminatory reason for its actions.  Once the Respondent 

establishes a legitimate, non-discriminatory reason, then the 

Petitioner must show that the proffered reason is pretextual.  

The ultimate burden of persuasion remains at all times with the 

Petitioner.  Texas Department of Community Affairs v. Burdine, 

450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed.2d 207 (1981); St. 

Mary's Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742, 

2747, 125 L. Ed.2d 407, 416 (1993). 
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 22.  In order to establish a prima facie case, the 

Petitioner must prove by a preponderance of the evidence that: 

(1) he belongs to a protected class, (2) he was subjected to an 

adverse employment action, (3) the Respondent treated similarly- 

situated employees, outside the protected class, more favorably, 

and (4) he was qualified to do the job.  Jones v. Bessemer 

Carraway Medical Center, 137 F.3d 1306, 1310 (11th Cir. 1998). 

 23.  The Petitioner has failed to establish a prima facie 

case in several respects.  First, he has failed to establish 

that the Respondent treated similarly-situated employees outside 

the protected class more favorably.  The Petitioner identified 

six individuals who he believed were similarly-situated to him.  

However, not all the individuals listed by the Petitioner were 

outside the protective class.  More specifically, four out of 

the six were of the same race and/or gender as the Petitioner. 

 24.  Even if they were all outside the protected class, the 

Petitioner failed to demonstrate that the other employees were 

similarly-situated to the Petitioner and that they were treated 

more favorably than he.  The only evidence submitted by the 

Petitioner that the six employees were similarly-situated and 

treated more favorably is his subjective belief.  The 

Petitioner's subjective beliefs are not sufficient to meet the 

Petitioner's burden.  Earley v. Champion International Corp., 
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907 F.2d 1077 (11th Cir. 1990) and William v. Hager Hinge 

Company, 916 F.Supp. 1163 (M.D. Ala 1995). 

 25.  In addition, the record evidence established that the 

Petitioner's subjective belief that he was treated less 

favorably than similarly-situated persons outside the protected 

class was simply unfounded.  The Petitioner left the plant for 

more than forty-five minutes during his shift seventy times 

between January 8, 2001 and November 16, 2001 for a total of 

eighty-seven hours.  No other employee left the plant as 

frequently and for such lengths of time as the Petitioner. 

 26.  Even if the Petitioner established a prima facie case, 

the Respondent has articulated a legitimate, non-discriminatory 

reason for terminating the Petitioner.  The reason for his 

termination was time falsification.  More specifically, the 

pattern of leaving the plant as often and as long as the 

Petitioner did not only violate company policy, it also resulted 

in the Petitioner being paid for almost two weeks of time not 

actually spent working. 

 27.  The Petitioner has failed to come forward with any  

evidence showing that the Respondent's articulated reason is  

pre-textural.  The Petitioner admits that he left the plant 

while "still on the clock" on the dates and times indicated on 

the badge records.  He also admits that this was the reason for  

his termination.  When asked why he believed he was terminated  
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because of his race, the Petitioner proffered no explanation  

other than "I just felt like I was just treated different."   

Finally, the evidence shows that the Petitioner was not treated  

any differently than persons outside his class since no other 

employee committed a remotely comparable offense. 

 28.  Finally, even if the Petitioner had established a 

claim of discrimination, he failed to establish his claim for 

damages.  The Petitioner did not present any evidence as to the 

amount of damages he is claiming. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

RECOMMENDED 

That a Final Order be entered by the Florida Commission on 

Human Relations dismissing the Petition for Relief in its 

entirety. 
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DONE AND ENTERED this 26th day of August, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of August, 2003. 

 
 
COPIES FURNISHED: 
 
Debra Cooper, Esquire 
1008 West Gaines Street 
Pensacola, Florida  32501 
     
Erick M. Drlicka, Esquire 
Emmanuel, Sheppard & Condon 
30 South Spring Street 
Pensacola, Florida  32501 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CARLTON L. HARTLEY, SR., 
 
     Petitioner, 
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CHOICEPOINT PRECISION 
MARKETING, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1452 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause came before the undersigned on Respondent's 

Renewed Motion to Dismiss Petitioner's Petition for Relief for 

Failure to Cooperate With Discovery.  Petitioner did not file a 

response within the time allowed for filing a response.   

Respondent served its First Request for Production of 

Documents to Petitioner and First Set of Interrogatories to 

Petitioner on June 2, 2003, by overnight mail.  Responses were 

due on or before July 2, 2003.  Additionally, Respondent served 

a subpoena on Petitioner to appear at a deposition scheduled for 

June 26, 2003.  Petitioner did not appear at the deposition 

despite telephone confirmation with Petitioner regarding the 

date and time of the deposition.  Further, Respondent incurred 

travel and lodging expenses for its attorney to travel from 
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Orlando, Florida to Pensacola, Florida, to attend the scheduled 

deposition.   

An Order on Motion to Dismiss/Motion to Compel was issued 

on July 30, 2003, denying without prejudice Respondent's Motion 

to Dismiss and granting Respondent's Motion to Compel.  The 

Order directed Petitioner to respond to Respondent's First 

Request for Production of Documents and First Set of 

Interrogatories within 14 days of the Order.  The Order further 

directed Petitioner to cooperate with counsel for Respondent in 

rescheduling his deposition and was warned that failure to 

comply with the Order may result in entry of a recommended order 

of dismissal. 

In its Renewed Motion to Dismiss, Respondent asserts that 

Petitioner still has not responded to Respondent's discovery 

requests nor cooperated with counsel for Respondent regarding 

rescheduling his deposition.   

Accordingly, it is  

RECOMMENDED: 

Due to Petitioner's repeated failure to comply with 

discovery requests and failure to comply with the July 30, 2003, 

Order requiring him to do so, that the Florida Commission on 

Human Relations enter a final order dismissing Petitioner's 

Charge of Discrimination.  With this disposition, the final 

hearing scheduled for September 11 and 12, 2003, is cancelled, 
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the file of the Division of Administrative Hearings is closed, 

and the case is relinquished to the Florida Commission on Human 

Relations.   

DONE AND ORDERED this 26th day of August, 2003, in 

Tallahassee, Leon County, Florida. 

S                                
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of August, 2003. 

 
 
COPIES FURNISHED: 
 
Carlton L. Hartley, Sr. 
2903 East Johnson Street 
Pensacola, Florida  32514 
 
Juan C. Lopez-Campillo, Esquire 
Fisher & Phillips, LLP 
1250 Lincoln Plaza 
300 South Orange Avenue 
Orlando, Florida  32801 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order of Dismissal.  
Any exceptions to this Order should be filed with the agency 
that will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
HORACE BAILEY, JR., 
 
     Petitioner, 
 
vs. 
 
THE LAKELAND LEDGER,       
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-0766 

   
RECOMMENDED ORDER 

Administrative Law Judge (ALJ) Daniel Manry conducted the 

administrative hearing of this case on July 15, 2003, in Tampa, 

Florida, on behalf of the Division of Administrative Hearings 

(DOAH). 

APPEARANCES 
 
     For Petitioner:  Horace Bailey, pro se 
                      1836 North Crystal Lakeland Drive 
                      Apartment Number 56 
                      Lakeland, Florida  33801 
 
     For Respondent:  Stephen X. Munger, Esquire 
                      Matthew Freeman, Esquire 
                      Jackson Lewis LLP 
                      1900 Marquis One Tower 
                      245 Peachtree Center Avenue, Northeast 
                      Atlanta, Georgia  30303-1226 
 

STATEMENT OF THE ISSUE 

The issue is whether Respondent's claims are untimely under 

Section 760.11, Florida Statutes (1997), because they were filed 

more than 365 days after the alleged acts of discrimination and 
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retaliation. (References to chapters and sections are to Florida 

Statutes (2000) unless otherwise stated.) 

PRELIMINARY STATEMENT 

On August 11, 2000, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(the Commission).  The Commission determined that the Charge of 

Discrimination was untimely and dismissed the proceeding on 

January 21, 2003, for lack of jurisdiction.  On February 27, 

2003, Petitioner filed a Petition for Relief requesting an 

administrative hearing. 

The Commission referred the matter to DOAH to conduct the 

hearing.  The parties stipulated that the administrative hearing 

would be limited to the timeliness of Petitioner's claims and 

conducted discovery limited to that issue.  On July 3, 2003, 

Respondent filed a Motion for Recommended Order of Dismissal.  

Petitioner filed a written opposition to the Motion on  

July 14, 2003.  

Petitioner admits that all of the acts of alleged 

discrimination occurred more than 365 days before Petitioner 

filed the Charge of Discrimination on August 11, 2000.  However, 

the parties dispute the timeliness of the claim that Respondent 

retaliated against Petitioner for internal grievances of alleged 

discrimination by terminating Petitioner's employment. 
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Petitioner claims that Respondent notified Petitioner of 

the termination on August 12, 1999, within 365 days of 

August 11, 2000, when Petitioner filed the Charge of 

Discrimination.  Respondent claims that Respondent notified 

Petitioner of the termination of employment no later than 

August 10, 1999, or 367 days before Petitioner filed the Charge 

of Discrimination.   

At the hearing, Petitioner testified and submitted one 

exhibit for admission into evidence.  Respondent presented the 

testimony of four witnesses and submitted 12 exhibits for 

admission into evidence.  The identity of the witnesses and 

exhibits, and any attendant rulings, are set forth in the 

Transcript of the administrative hearing filed on July 24, 2003. 

Respondent filed a Proposed Recommended Order (PRO) on 

August 1, 2003, and an Amended Proposed Order on August 7, 2003.  

Petitioner filed a PRO on August 4, 2003, and a request to amend 

the PRO on August 6, 2003, together with the proposed 

amendments.  Respondent opposes the proposed request.  

Petitioner's request to amend his PRO is granted over objection. 

FINDINGS OF FACT 

1.  Petitioner is an adult African-American male with 

albinism.  The parties agreed to limit the administrative 

hearing to the timeliness of Petitioner's claims of 

discrimination and retaliation.   
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2.  The Commission received Petitioner's Charge of 

Discrimination on August 11, 2003.  The Charge of Discrimination 

alleges that Respondent discriminated against Petitioner on the 

basis of his race and alleged disability of albinism and that 

Respondent retaliated against Petitioner for an internal 

grievance of discrimination by terminating Petitioner's 

employment. 

3.  The Commission lacks jurisdiction over Petitioner's 

claim of discrimination.  It is undisputed that all of the 

alleged acts of discrimination occurred from sometime in 1987 

through June 1999.  Petitioner filed the Charge of 

Discrimination on August 11, 2000, more than 365 days after the 

date of the last act of alleged discrimination on June 30, 1999.  

Section 760.11(1) authorizes the Commission to act only on a 

charge of discrimination that is filed within 365 days of the 

alleged discrimination.   

4.  Petitioner claims that Respondent terminated 

Petitioner's employment in retaliation for Petitioner's internal 

grievances concerning discrimination.  The acts of 

discrimination alleged in the internal grievances occurred prior 

to July 25, 1999, when Petitioner began his vacation.  

Petitioner never returned to work at the Lakeland Ledger (the 

Ledger), a member of the New York Times Regional Group, after 

July 25, 1999. 



 5

5.  Prior to July 25, 1999, the Lakeland Police Department 

conducted an undercover drug investigation of alleged drug use 

and sales among Ledger employees.  The investigators requested 

management at the Ledger to keep the investigation confidential. 

6.  On July 26, 1999, investigators made the evidence of 

the investigation available to Ledger management.  Management 

decided to terminate 14 Ledger employees, including Petitioner, 

for violation of the Ledger's drug policy. 

7.  Investigators asked management not to notify the 

employees of their termination on July 26, 1999, because 

investigators expected a drug purchase to occur on that date.  

Investigators recommended that they be present the next day to 

issue trespass warnings to terminated employees prohibiting the 

terminated employees from returning to Ledger property.  On 

July 26, 1999, the Ledger completed trespass warnings for each 

employee to be terminated the following day, including 

Petitioner.  

8.  On July 27, 1999, the Ledger issued termination notices 

for each of the employees implicated in the investigation, 

including Petitioner.  Management at the Ledger did not deliver 

Petitioner's termination notice to him on July 27, 1999, because 

Petitioner had begun his vacation on July 25, 1999.  However, 

Petitioner was scheduled to return to work one week later on 

August 1, 1999.   
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9.  Petitioner's mother died while he was on vacation.  On 

July 28, 1999, Petitioner telephoned Mr. Willie Baker, 

Petitioner's supervisor, and advised Mr. Baker that Petitioner 

was taking an additional week of vacation because of his 

mother's death.   

10.  Mr. Baker told Petitioner that Mr. Baker would convey 

the information to Mr. Phil Finnigan, Mr. Baker's supervisor.  

Neither Mr. Baker nor Mr. Finnigan had authority to inform 

Petitioner of the termination of his employment.  Neither 

Mr. Baker nor Mr. Finnigan subsequently spoke to Petitioner.   

11.  Neither Mr. Baker nor Mr. Finnigan was involved in the 

decision to terminate Petitioner or any other employee that was 

the subject of the criminal investigation.  Ms. Cindy Moates, 

Human Resource Director, and Mr. Don Whitworth, Publisher, were 

solely responsible for the decision to terminate employees and 

to notify them of their termination.   

12.  Ms. Moates and Mr. Whitworth expected to notify 

Petitioner of the termination of his employment when Petitioner 

returned to the Ledger on August 8, 1999.  The Ledger did not 

pay Petitioner for the additional week of vacation he requested 

from August 1 through August 7, 1999.   

13.  On August 5, 1999, Charter Behavior Hospital admitted 

Petitioner and then transferred Petitioner to St. Joseph's 

Hospital for treatment of depression and abuse of marijuana, 
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alcohol, and cocaine.  Petitioner remained in St. Joseph's 

Hospital through August 11, 1999.   

14.  On August 6, 1999, Petitioner telephoned Mr. Otis 

McCollum, Human Resources Director for the New York Times 

Regional Newspaper Group.  Mr. McCollum refused to talk to 

Petitioner and told Petitioner that attorneys for the New York 

Times had instructed Mr. McCollum not to talk to Petitioner.   

15.  Petitioner was concerned about his employment.  On 

August 9, 1999, Petitioner asked Ms. Andrea Holmes, his 

counselor at the hospital, to telephone the Ledger.  Ms. Holmes 

spoke by telephone with Ms. Moates and asked Ms. Moates if 

Petitioner was still employed at the Ledger.  Ms. Moates 

declined to answer the question because it was contrary to 

Ledger policy to discuss the termination of an employee with 

anyone except the employee or to use the telephone to notify an 

employee of his or her termination from employment.   

16.  Ms. Moates agreed to discuss Petitioner's employment 

status with Ms. Holmes if Ms. Holmes submitted a written 

authorization signed by Petitioner.  On August 10, 1999, 

Petitioner signed a written medical release prepared for "the 

purpose of determining Mr. Bailey's employment status," and 

Ms. Holmes faxed the signed authorization to Ms. Moates on the 

same day at 10:44 a.m.  Ms. Holmes also signed the written 

authorization that she faxed to Ms. Moates.   



 8

17.  Upon receipt of the signed written authorization on 

August 10, 1999, Ms. Moates telephoned Ms. Holmes and notified 

Ms. Holmes that the Ledger had terminated Petitioner's 

employment on July 27, 1999.  Ms. Moates entered the date and 

time of the conversation with Mr. Holmes on the written 

termination notice to Petitioner.  Ms. Holmes immediately 

conveyed the information to Petitioner.   

18.  Petitioner denies that Ms. Holmes informed him of her 

conversation with Ms. Moates.  The preponderance of credible and 

persuasive evidence supports a finding that Ms. Holmes conveyed 

the relevant information to Petitioner on August 10, 1999.  

Petitioner filed the Charge of Discrimination claiming that his 

termination was retaliatory more than 365 days after he received 

notice of the alleged retaliation.  The Commission lacks 

jurisdiction over Petitioner's claim of retaliation in the 

Charge of Discrimination.   

CONCLUSIONS OF LAW 

19.  DOAH has jurisdiction over the parties to this 

proceeding.  Sections 120.569 and 120.57(1).  The parties 

received adequate notice of the administrative hearing. 

20.  DOAH and the Commission lack jurisdiction over the 

subject matter of this proceeding.  Section 760.11(1) authorizes 

Petitioner to file a complaint against the Ledger within 365 

days of an alleged violation of Chapter 760.  Petitioner filed 



 9

his complaint against the Ledger in the form of a Charge of 

Discrimination.  Petitioner filed the Charge of Discrimination 

more than 365 days after the acts of alleged discrimination and 

more than 365 days after Petitioner first learned of the alleged 

retaliation on August 10, 1999.     

RECOMMENDATION 

Based on the foregoing Findings of Facts and Conclusions of 

Law, it is  

RECOMMENDED that the Commission enter a Final Order finding 

that the allegations of discrimination and retaliation are 

untimely and dismissing the Charge of Discrimination and 

Petition for Relief for lack of jurisdiction.   

DONE AND ENTERED this 29th day of August, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of August, 2003. 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Horace Bailey 
1836 North Crystal Lakeland Drive  
Apartment Number 56 
Lakeland, Florida  33801 
 
Stephen X. Munger, Esquire 
Matthew Freeman, Esquire 
Jackson Lewis LLP 
1900 Marquis One Tower 
245 Peachtree Center Avenue, Northeast 
Atlanta, Georgia  30303-1226 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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