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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSA FOSTER, 
 
     Petitioner, 
 
vs. 
 
APPLEBEE'S NEIGHBORHOOD 
BAR & GRILL, 
 
 Respondent. 
            _                   

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
Case No. 02-3005 

   
RECOMMENDED ORDER 

 Pursuant to notice, this cause came on for Administrative 

Hearing before P. Michael Ruff, duly-designated Administrative 

Law Judge of the Division of Administrative Hearings, in 

Pensacola, Florida, on March 6, 2003.  The appearances were as 

follows:   

APPEARANCES 
 
     For Petitioner:  Rosa Foster, pro se 
                      3260 Keating Road 
    Pensacola, Florida  32504 
 
     For Respondent:  Erick M. Drlicka, Esquire 
    Emmanuel, Sheppard & Condon 
                      30 South Spring Street 
    Pensacola, Florida  32596 
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STATEMENT 0F THE ISSUE 

 
 The issues to be resolved in this proceeding concern 

whether the Petitioner was disparately treated because of her 

race, with respect to "trainer's pay" and work assignments. 

PRELIMINARY STATEMENT 

 Respondent owns several Applebee's Neighborhood Bar and 

Grills.  Petitioner was employed as a "prep cook" at one of the 

restaurants in Pensacola, Florida from August 13, 1996 to 

September 14, 2002.  On October 20, 2001, Petitioner filed a 

charge of race discrimination with the Florida Commission on 

Human Relations ("Commission") and ultimately filed a Petition 

for Relief on July 30, 2002, concerning her claim of disparate 

treatment. 

 The cause came on for hearing as noticed at which time the 

Petitioner presented her own testimony.  The Petitioner did not 

call any other witnesses nor did she submit any exhibits.  The 

Respondent called three witnesses:  Pat Brown, JoAnn Merlin, and 

Robert Roberts.  The Respondent submitted into evidence exhibits 

one through three without objection. 

 Upon conclusion of the proceedings, the parties elected to 

transcribe the proceedings and to avail themselves of the 

opportunity to file Proposed Recommended Orders.  The Respondent 
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filed a Proposed Recommended Order which has been considered in 

the rendition of this Recommended Order. 

FINDINGS OF FACT 

 1.  TSSO, Inc., owned an Applebee's Neighborhood Bar & 

Grill franchise on Bayou Boulevard in Pensacola, Florida.  The 

franchise was acquired by Concord Hospitality, Inc., on  

December 3, 2001. 

 2.  Applebee restaurants are divided into two areas.  There 

is the front of the restaurant where the bar and dining tables 

are located, and the back of the restaurant where the kitchen is 

located. 

 3.  The front of the restaurant is staffed by bartenders, 

hostesses, and servers who are paid a reduced hourly rate and 

who depend on tips as part of their compensation. 

 4.  The kitchen is mainly staffed by a midline cook, who 

basically runs the cooking line; a broil cook, who works the 

broil area; a fry cook, who works the fry area; prep cooks, who 

prepare the food on a daily basis; and an expediter, who sets 

the plates to go out in the front of the restaurant.  In 

addition to their specific duties, the kitchen staff have 

additional duties. These include cleaning the parking lot, 

cleaning the freezer, and washing dishes.  All kitchen staff 

share in the additional duties. 
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 5.  Unlike the staff in the front of the restaurant, the 

kitchen staff is paid a regular hourly rate. 

 6.  The kitchen staff is supervised by a kitchen manager.  

The kitchen manager was responsible for preparing a daily prep 

list, placing food orders, delegating tasks to kitchen staff, 

and ensuring that the kitchen employees were doing their tasks. 

 7.  The Petitioner worked as a prep cook in the kitchen 

from August 13, 1996 to September 14, 2002. 

 8.  During her employment, the Petitioner received at least 

six raises which included a fifty cent raise on July 17, 1998; a 

twenty-five cent raise on February 12, 1999; a fifty cent raise 

on August 27, 1999; a fifty cent raise on December 31, 1999; a 

fifty cent raise on December 15, 2000; and a twenty-five cent 

raise on March 9, 2001. 

 9.  The Petitioner, who is black, was one of the highest 

paid employees out of the fifty employees who worked in the 

kitchen in 2001.  There were five employees who worked in the 

kitchen that were paid more than the Petitioner.  Two of the 

higher paid employees were black.  There were twenty-three white 

employees in the kitchen who were paid less than the Petitioner. 

 10.  Employees could become certified trainers.  Trainers 

provide training and guidance to new employees.  In order to 

become a certified trainer, the employee has to go through a 
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training process.  Employees who become trainers have to be re-

certified on an annual basis. 

 11.  Employees who work in the front of the house are 

offered a dollar an hour raise as an incentive to become a 

trainer, to make up for the loss in tips they incur when 

training new employees. 

 12.  Kitchen employees do not receive a dollar an hour 

increase as an incentive to become a trainer since they are 

higher paid employees.  Kitchen employees who become trainers 

receive superior schedules, more hours, and the opportunity to 

advance with the company. 

 13.  Petitioner, JoAnn Merlin (a white female) and Robert 

Roberts (a white male) were all kitchen employees who became 

certified trainers.  Merlin and Roberts, like the Petitioner, 

did not receive a dollar an hour increase when they became 

certified trainers. 

 14.  After receiving her training certificate on     

October 23, 1999, the Petitioner claims she trained new 

employees in the prep area.  However, there was very little 

turnover with prep cooks while the Petitioner was employed.  

Moreover, the Petitioner has no idea how much training she 

provided to other employees. 

 15.  The Petitioner has no idea how much back pay she 

claims she is owed. 
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 16.  The Petitioner claims that she was assigned duties 

that white employees were not assigned to do.  In particular, 

she claims that she had to clean the parking lot and the 

freezer.  However, the Petitioner admitted in her testimony that 

white employees cleaned the parking lot and freezer. 

 17.  Pat Brown, Merlin and Roberts (all white employees) 

testified that they cleaned the parking lots.  Roberts testified 

that he tried to rotate the responsibility of cleaning the 

parking lot each morning. 

 18.  Roberts was the one who primarily cleaned the freezer.  

On some occasions he had whoever was not busy in the kitchen 

clean the freezer.  For example, Mike Valencort, a white 

employee who worked as a line cook, cleaned the freezer in 

addition to Roberts. 

 19.  No one was singled out, because of their race, to 

clean either the parking lot or freezer. 

 20.  The Petitioner cleaned the parking lot maybe five to 

six times during her employment.  The Petitioner only cleaned 

the freezer two to three times in a three-month span prior to 

2000. 

 21.  As kitchen manager, Mr. Roberts was responsible for 

preparing a daily prep list.  The prep list needed to be 

prepared before the kitchen employees came to work.  Roberts 

would delegate the responsibility to an experienced line cook, 
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normally Merlin, on Mondays when he was occupied with completing 

inventory.  He delegated to Merlin because she had more 

experience, knew what menu items were selling, and was trained 

on all the stations in the kitchen. 

 22.  The Petitioner was not qualified to do the prep list.  

She had only prep cook experience and did not know what menu 

items were selling. 

CONCLUSIONS_OF_LAW 

 23.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  Sections 120.57(1) and 120.569, Florida Statutes. 

 24.  The Petitioner alleges that the Respondent treated her 

differently than white employees because of her race, with 

respect to trainer's pay and job assignments, and that the 

Respondent's actions violated Chapter 760, Florida Statutes, and 

Title VII.  Chapter 760 is patterned after Title VII and is to 

be construed using federal case law interpreting Title VII.  

Florida State University v. Sondel, 658 So. 2d 923 (Fla. 1st DCA 

1996); Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 

1st DCA 1994); and Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 25.  The Petitioner has the burden of establishing that the 

Respondent's actions were motivated by a discriminatory purpose, 

either through direct evidence or circumstantial evidence.  
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Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 

101 S. Ct. 1089, 67 L.Ed.2d 207 (1981); St. Mary's Honor Center 

v. Hicks, 509 U.S. 502, 113 S. Ct. 2742, 2747, 125 L.Ed.2d 407, 

416 (1993). 

 26.  The Petitioner has not presented any direct evidence 

of discrimination.  Accordingly, the Petitioner's claim is 

analyzed using the "McDonnell framework."  McDonnell-Douglas v. 

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed. 2nd 668.  Pursuant 

to McDonnell, Petitioner has the burden of establishing a prima 

facie case of race discrimination.  If the prima facie case is 

demonstrated, then the Respondent must articulate a legitimate, 

non-discriminatory reason for its actions.  Once the Respondent 

establishes a legitimate, non-discriminatory reason, then the 

Petitioner must show that the proffered reason is pretextual.  

The ultimate burden of persuasion remains at all times with the 

Petitioner.  Texas Department of Community Affairs v. Burdine, 

supra.; St. Mary's Honor Center v. Hicks, supra. 

 27.  In order to establish a prima facie case, the 

Petitioner must prove by a preponderance of the evidence that: 

(1) she belongs to a protected class; (2) she was subjected to 

an adverse employment action; (3) the Respondent treated 

similarly situated employees outside the protected class more 

favorably; and (4) she was qualified to do the job.  Jones v. 
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Bessemer Carraway Medical Center, 137 F.3d 1306, 1310 (11th Cir. 

1998). 

 28.  The Petitioner has failed to establish a prima facie 

case with respect to the trainer's pay because she has not shown 

she was subject to an adverse employment action.  The evidence 

clearly demonstrates that kitchen employees did not receive a 

dollar an hour pay increase for becoming a trainer.  It is also 

undisputed that white kitchen employees who became trainers did 

not receive trainer's pay, as evidenced by Merlin's and Roberts' 

testimony. 

 29.  The Petitioner has also failed to establish a prima 

facie case with respect to trainer's pay because she has not 

shown similarly situated white employees were treated 

differently.  As noted above, white kitchen employees who became 

trainers did not receive a pay increase.  Employees who worked 

in front of the restaurant were not similarly situated because 

they, unlike kitchen employees, were paid reduced hourly rates 

and depended on tips as part of their compensation. 

 30.  Even if the Petitioner had established a prima facie 

case, the Respondent has articulated a legitimate, non-

discriminatory reason for not giving the Petitioner a pay 

increase for becoming a trainer.  More specifically, trainers 

who worked in the front of the restaurant were given a dollar 

increase to compensate them for tips they lost as the result of 
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time spent training new employees.  Furthermore, the kitchen 

employees were given other incentives for becoming a trainer, 

such as, better shifts, more hours, and more opportunity for 

promotion, 

 31.  The Petitioner has failed to come forward with any 

evidence showing that Respondent's articulated reason is 

pretextual. 

 32.  The Petitioner has likewise failed to establish a 

prima facie case of discrimination with respect to job 

assignments.  More specifically, the Petitioner admits that 

white employees had to clean the parking lot and freezer.  It is 

also undisputed that white employees cleaned the parking lot and 

the freezer more often than the Petitioner.  The Petitioner 

cleaned the parking lot five to six times over a six year period 

of employment.  The Petitioner cleaned the freezer two to three 

times in a three-month span prior to 2000. 

 33.  Assuming the Petitioner could establish a prima facie 

case, the Respondent has articulated a legitimate, non-

discriminatory reason for how it assigned these 

responsibilities.  Cleaning the parking lot was done on a 

rotational basis.  Employees who were not busy were selected to 

clean the freezer on the occasions when Roberts did not do it 

himself. 
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 34.  The Petitioner has failed to come forward with any 

evidence showing that the Respondent's articulated reasons are 

pretextual. 

 35.  The Petitioner's claim with respect to the freezer 

also fails because those incidents occurred more than 365 days 

prior to filing her charge of discrimination, 

 36.  Finally, the Petitioner has failed to establish a 

prima facie case of discrimination with respect to preparing the 

prep list.  The evidence shows that the Petitioner was not 

qualified to do the prep list because of her limited experience. 

 37.  Assuming the Petitioner could establish a prima facie 

case, the Respondent has articulated a legitimate, non-

discriminatory reason for selecting Merlin to do the prep list.  

Merlin was selected to do the prep list because she had more and 

broader experience than the Petitioner.  More specifically, the 

Petitioner's experience was limited to the prep area while 

Merlin was trained on all stations in the kitchen and knew what 

items were selling. 

 38.  The Petitioner has failed to come forward with any 

evidence showing that the Respondent's articulated reasons are 

pretextual. 

 39.  Finally, even if the Petitioner had established a 

claim of discrimination, she failed to establish her claim for 

damages.  The Petitioner did not present any evidence as to the 
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amount of damages and, when asked on cross-examination, the 

Petitioner had no idea as to the amount of any back pay. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 

RECOMMENDED: 

That a Final Order be entered by the Florida Commission on 

Human Relations dismissing the Petition for Relief in its 

entirety. 

DONE AND ENTERED this 15th day of July, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of July, 2003. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SYLVESTER R. BROWN, 
 
     Petitioner, 
 
vs. 
 
FLORIDA STATE UNIVERSITY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
Case No. 02-4175 

   
RECOMMENDED ORDER 

 Pursuant to notice, this cause came on for administrative 

hearing before P. Michael Ruff, duly-designated Administrative 

Law Judge of the Division of Administrative Hearings, in 

Tallahassee, Florida, on April 29, 2003.  The appearances were 

as follows:   

APPEARANCES 
 
     For Petitioner:  Sylvester R. Brown, pro se 
                      124 Bermuda Road 
                      Tallahassee, Florida  32312 
     
     For Respondent:  Joseph B. Donnelly, Esquire 
    Assistant Attorney General 
                      Department of Legal Affairs 
                      The Capitol, Plaza Level 01 
                      Tallahassee, Florida  32399-1050 

 
STATEMENT OF THE ISSUES 

 
     The issues to be resolved in this proceeding concern 

whether the Petitioner, Sylvester Brown, was subject to  
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discrimination in employment for the reasons alleged in the 

Petition. 

PRELIMINARY STATEMENT 

 The Petitioner, Sylvester Brown, filed a complaint with the 

Florida Commission on Human Relations (Commission) alleging that 

his termination by Florida State University was motivated by age 

discrimination, race discrimination, disability discrimination 

and retaliation.  The Commission's Office of Employment 

Investigation conducted an investigation into the Petitioner's 

allegations and found no reasonable basis to conclude Petitioner 

had been subject to discrimination.  The Commission filed a 

Notice of Determination of No Reasonable Cause on September 10, 

2002, based on the findings of the investigation and pursuant to 

Section 760.11(3), Florida Statutes, and 60Y-5.004, Florida 

Administrative Code.  Upon the Petitioner's timely request for a 

hearing, pursuant to Sections 120.569, 120.57(1) and 760.11(7), 

Florida Statutes, this case was referred to the Division of 

Administrative Hearings and assigned to the undersigned. 

 The cause came on for hearing as noticed.  At hearing, the 

Petitioner testified in the narrative and put on one witness, 

his sister.  The Petitioner, upon the Respondent's stipulation, 

introduced into evidence two exhibits.  The Respondent presented 

two witnesses and introduced 17 exhibits into evidence.  The 
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Proposed Recommended Orders submitted have been considered in 

the rendition of this Recommended Order. 

FINDINGS OF FACT 

 1.  The Petitioner, Sylvester Brown, was terminated from 

his position as Laborer, position number 51343, within the 

Facilities Operation and Maintenance Department of Florida State 

University (FSU) on October 7, 1999, for violation of a Last 

Chance Agreement and absence without authorized leave.  The 

Petitioner had been employed by FSU for 24 years. 

Petitioner's Disciplinary Violations Leading to Termination 

 2.  Attendance is a critical element of the Laborer's job 

because departmental productivity depends on the reliable 

availability of employees.  The Petitioner received a copy of 

Rule 6C2-4.070, Guidelines for Disciplinary Action, Rules of the 

Florida State University Administrative Code on January 29, 

1988, which provided notice to the Petitioner of FSU's standard 

of conduct and the associated penalties for violation. 

 3.  The Petitioner was cited for numerous disciplinary 

infractions prior to his dismissal.  The Petitioner's work 

history documents a consistent trend of absences which grew 

progressively worse over time.  A list of documentation in 

evidence, exhibiting disciplinary action taken by FSU against 

the Petitioner includes: 
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   a.  A three day suspension for Absence Without Authorized 

Leave (AWOL) and Excessive Absences, dated January 3, 1997. 

   b.  A written reprimand for Excessive Absences and AWOL, 

dated August 6, 1996. 

   c.  An oral reprimand for excessive absences, dated   

April 26, 1996. 

   d.  A written reprimand for AWOL, dated February 29, 

1996. 

   e.  A written reprimand for AWOL, dated August 14, 1991. 

   f.  A written reprimand for excessive tardiness, dated 

June 5, 1989. 

   g.  A written reprimand for excessive tardiness, dated 

February 22, 1989. 

   h.  A written reprimand for excessive tardiness, dated 

July 8, 1988. 

   i.  A written reprimand for AWOL, dated May 25, 1988. 

   j.  The Petitioner was cited for excessive tardiness in 

an official written reprimand dated July 8, 1988, and the 

Petitioner was again reminded that his performance hindered the 

department's ability to perform its function. 

   k.  An oral reprimand for excessive tardiness, dated 

January 28, 1988. 

   l.  An oral reprimand for misuse of state property and 

equipment, dated July 11, 1985. 
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   m.  A written reprimand for misuse of state property and 

equipment dated March 21, 1984. 

   n.  A written reprimand for excessive absences, dated 

February 7, 1984. 

   o.  A written reprimand for AWOL and misuse of state 

property and equipment dated, January 25, 1983. 

   p.  A three day suspension for AWOL, dated July 27, 1981. 

   q.  A written reprimand for AWOL, dated July 13, 1981. 

 4.  The Petitioner was directed in an August 14, 1991, 

written reprimand to phone his supervisor as close to 8:00 a.m. 

as possible on days he would be unable to report to work. 

 5.  The Petitioner was reminded in the February 29, 1996, 

written reprimand of the policy requiring employees to provide 

supervisors with advanced notice or documentation for leave to 

be authorized. 

 6.  The Petitioner was informed on April 26, 1996, that his 

absences, both excused and unexcused, exceeded established 

attendance and leave standards.  Specifically, from January 

through April, the Petitioner used 33 hours of annual leave, 31 

hours of sick leave, and 29 hours of leave without pay. 

 7.  FSU notified the Petitioner that his absences and sick 

leave totaling 33 hours during the period from April 26, 1996 to  

August 6, 1996, were deemed excessive and in contravention of 
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departmental standards.  The Petitioner was also cited for six 

hours of being absent without authorized leave. 

 8.  The Petitioner's chronic absenteeism did not improve.  

The period from August 6, 1996 through January 3, 1997, 

witnessed 46 hours of sick leave or unauthorized leave on the 

Petitioner's part. 

 9.  An inventory of the Petitioner's absences following his 

suspension from January 7-9, 1997 until August 22, 1997, 

catalogued 56 hours of sick leave, 16 hours of leave without pay 

and two hours of absence without authorized leave.  This amount 

of leave was "considered to be excessive and completely 

unacceptable." [Id.]  Further, the university did not receive 

any medical excuses for the Petitioner's use of sick leave 

during this period. [Id.] 

 10.  Counseling was provided to the Petitioner by FSU 

regarding the use of sick leave on August 17, 1998.  An 

examination of the Petitioner's attendance revealed that he used 

63 hours of sick leave from February 20, 1998 through      

August 6, 1998.  [Id.]  The university's standard for the same 

period of time was 33 hours of sick leave. [Id.] 

 11.  The Petitioner was further advised by FSU that he 

would not be compensated for three consecutive absences or three 

absences within a 30-day period without proper medical 

documentation. 
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 12.  FSU assessed the Petitioner's attendance from   

January 8, 1998 through August 6, 1998, by comparing the 

standard allocated for sick leave to the Petitioner's actual use 

of sick leave.  The sick leave standard for employees for the 

period under review was 44.16 hours whereas the Petitioner 

expended 67 hours of sick leave. [Id.] 

 13.  The record establishes that the Petitioner was warned 

17 times in writing through reprimands, memorandums, and 

counseling notices dating back to 1981 that absenteeism was 

punishable under university employee disciplinary standards. 

 14.  Tardiness and absenteeism are, in fact, grounds for 

dismissal under the FSU Handbook for Employees.  The Petitioner 

was warned twice in writing that failure to rectify his 

recurring absenteeism could result in his dismissal. 

Petitioner's Termination 

 15.  The FSU's Guidelines for Disciplinary Action are based 

on the concepts of progressive and cumulative discipline.  The 

Disciplinary Guidelines outline standards to apply for 

punishable offenses to ensure similar treatment. 

 16.  Ms. Susannah Miller, Manager of Employees Relations at 

FSU, testified that the Petitioner's personnel file revealed the 

worst case of absenteeism she has seen at FSU.  Excessive 

absences is defined in the Guideline for Disciplinary Action as 

"an attendance record of recurring absences, even though all or 
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a majority of the absences were necessary and excused."  

Dismissal is allowed as proper punishment for an employee's 

fourth violation of the excessive absence rule.  FSU notified 

the Petitioner of its intention to terminate him for excessive 

absences, effective on or shortly after October 12, 1998. 

 17.  In lieu of firing the Petitioner, FSU elected to allow 

the Petitioner to enter into a "Last Chance Agreement" (LCA) 

with FSU to avoid dismissal.  Ms. Miller stated that Last Chance 

Agreements allow a final opportunity for employees to improve 

their performance.  Ms. Miller further testified that to her 

knowledge FSU has never retained any employee that violated a 

Last Chance Agreement. 

 18.  The Last Chance Agreement required the Petitioner to 

(1) obtain prior written approval of requests for annual leave 

or leave without pay; (2) follow departmental policy and call-in 

between 8:00 and 8:30 a.m. and speak personally with his 

supervisor or proper designee if he was sick and unable to 

report to work; and (3) agree that violation of any LCA 

provision would result in immediate termination for cause. 

 19.  The Petitioner violated the Last Chance Agreement when 

he did not report for work on August 27, 1999, because he 

neither obtained prior approval for the absence nor followed the 

call-in procedure.  The Petitioner also failed to provide any 

documentation justifying his absence. 
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 20.  The Petitioner was in violation of the Last Chance 

Agreement on August 31, 1999, when he was tardy without 

permission and failed to follow the call-in procedure.  The 

Petitioner's breach of the Last Chance Agreement is even more 

egregious because he collected his paycheck prior to work and 

could have easily informed his supervisor or the designee that 

he needed leave that day. 

 21.  In addition to violating the terms of the Last Chance 

Agreement, the Petitioner was also AWOL on August 27 and    

August 31, 1999.  AWOL is "failure to obtain approval prior to 

any absence from work" and is punishable by dismissal for the 

third occurrence.  The Petitioner admitted that he violated the 

Last Chance Agreement. 

 22.  On September 15, 1999, FSU informed the Petitioner of 

its decision to terminate him for violating the Last Chance 

Agreement and absence without authorized leave.  The Petitioner 

was dismissed on October 7, 1999.  Petitioner's Step One 

Grievance was denied on December 13, 1999. 

 23.  FSU's decision to terminate the Petitioner for 

violation of the Last Chance Agreement and absence without 

authorized leave was upheld by the State University System of 

Florida in its Step Two Grievance decision. 

Petitioner's Injury 
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24.  The Petitioner's Position Description reveals that 

lifting is an integral part of a laborer's duties. 

 25.  The Petitioner's 1995 Position Description allocates 

85 percent of the job's essential function to lifting, moving 

and arranging university property and requires that the laborer 

be able to lift 30 pounds. 

 26.  The Petitioner sustained a back injury at work on 

September 4, 1997.  The Petitioner's job duties changed as a 

result of the injury and he was tasked with inspecting fire 

extinguishers from September 10 through November 12, 1997.  A 

physical capacity assessment performed on the Petitioner 

indicated that he was capable of performing at a medium demand 

level.  The Department of Labor defined medium demand as capable 

of lifting 50 pounds and pushing and pulling 50 pounds. 

 27.  The Petitioner was temporarily re-assigned to the 

Grounds Section of the Facilities, Operations and Maintenance 

Department on December 23, 1997.  The Petitioner testified that 

his job function involved re-cycling. 

 28.  The Petitioner's assignment in the Grounds Section was 

light duty and he was informed that his job duties could be 

modified after his physician reviewed the physical capacity 

assessment.  Dr. Alexander, the Petitioner's physician, declared 

the Petitioner fit for medium demand duty with a 35-pound 

lifting limit on March 24, 1998. 
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 29.  Robert Pullen, American Disabilities Act Coordinator 

at FSU, was directed by Carolyn Shackleford, under the 

University's Reasonable Accommodation Policy, to ensure that the 

Petitioner's job activities with the Grounds Section did not 

exceed the 35p-pound lifting threshold.  The Petitioner never 

contacted Mr. Pullen's office regarding reasonable 

accommodation. 

 30.  Mr. Pullen determined that the Petitioner's duties did 

not violate the lifting restriction and were in full compliance 

with the accommodation policy.  The Petitioner testified that he 

could lift 35 pounds repetitively. 

 31.  The record reflects no evidence of age discrimination 

committed by the Respondent against the Petitioner.  The record 

indicates no evidence that the Petitioner was terminated due to 

his race.  The Petitioner presented no evidence or testimony 

regarding retaliation by FSU. 

CONCLUSIONS OF LAW 

 32.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  Sections 120.57(1) and 120.569, Florida Statutes. 

 33.  The Florida Civil Rights Act of 1992, Chapter 760, 

Florida Statutes, guards against discrimination in the 

workplace.  The Act, among other things, forbids the 

discriminatory firing of an employee. 
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 34.  Specifically, Section 760.10(1)(a), Florida Statutes, 

states that it is an "unlawful employment practice for an 

employer to discharge any person because of such person's race, 

color, religion, sex, national orgin, age, handicap, or marital 

status."  In addition, Section 760.10(7) forbids an employer to 

retaliate against an employee.  FSU, the Respondent, is an 

"employer" as defined in Section 760.02(7). 

 35.  Florida courts have determined that federal case law 

applies to claims arising under Florida's Civil Rights Act and, 

as such, the United States Supreme Court's model for employment 

discrimination cases set forth in McDonnell Douglas Corporation 

v. Green, 411 U.S. 792. 93 S. Ct. 1817, 36 L.Ed. 2d 668 (1973) 

applies to claims arising under Section 760.10, Florida 

Statutes.  Florida Department of Community Affairs v. Bryant, 

586 So. 2d 1205 (Fla. 1st DCA 1991), The Florida State 

University v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1997), Razner 

v. Wellington Regional Medical Center, Inc., 837 So. 2d 437 (4th 

DCA 2003), Chanda v. Engelhard/ICC, 234 F.3d 1219, 1221 (llth 

Cir. 2000) 

 36.  The McDonnell shifting burden analysis is as follows: 

(1) the Petitioner must prove a prima facie case of 

discrimination by the preponderance of the evidence; (2) if the 

Petitioner proves a prima facie case, the burden shifts to the 

defendant who must "articulate some legitimate, 
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nondiscriminatory reason for the employee's rejection" to rebut 

the Petitioner's presumption of a prima facie case, McDonnell, 

411 U.S. at 803, 93 S. Ct. at 1824. 

 37.  The Petitioner retains the ultimate burden of 

persuasion in an employment discrimination case.  Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 101 S. 

Ct. 1089, 67 L.Ed. 2d 207 (1981). 

 38.  The Petitioner presented neither direct evidence of 

discriminatory intent nor statistical evidence demonstrating a 

pattern of such intent.  Thus, only circumstantial evidence, if 

any, can be applied to analyze the Petitioner's claim under the 

McDonnell framework.  Early v. Champion Int'l Corp., 907 F.2d 

1077, 1081 (11th Cir. 1990). 

Disability Claim 

 39.  The Petitioner failed to prove his claim of disability 

discrimination under Chapter 760, Florida Statutes.  In order to 

prove a prima facie case of disability discrimination under 

Chapter 760, Florida Statutes, or 42 U.S.C. 21101 et seq,  The 

Americans With Disabilities Act, the Petitioner must demonstrate 

that he (1) has a disability; (2) is qualified to perform the 

essential functions of the position either with or without 

reasonable accommodation; (3) identified a reasonable 

accommodation to his employer; and (4) was unlawfully 

discriminated against because of his disability.  Schwertfager 
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v. City of Boynton Beach, 42 F.Supp. 2d 1347, 1357 (S.D.Fla. 

1999). 

 40.  The Petitioner's medical history and the care FSU took 

to address the Petitioner's limitation demonstrates the 

Petitioner has a disability within the meaning of the ADA.  42 

U.S.C. Section 12102(A)(C). 

 41.  However, the Petitioner is not qualified to perform an 

essential function of the laborer position, namely attendance.  

Attendance has been held to be an essential part of a job and 

"moreover, there is ample support for the notion that regular 

and predictable attendance is an especially essential function 

of a government job."  Schwertfager v. City of Boynton Beach, 42 

F.Supp. 2d 1347, 1362 (S.D.Fla. 1999).  Punctuality is 

considered to be an essential job function as well.  Earl v. 

Mervyns, Inc., 207 F.3d 1361, 1366 (11th Cir. 2000).  The 

Respondent's Employee Handbook and associated Guidelines for 

Discipline, as well as the Petitioner's job description, 

reprimands, and counseling all emphasize the essential nature of 

attendance for the laborer position. 

 42.  Furthermore, the Petitioner fails to make a prima 

facie showing because the Respondent did provide him with a 

reasonable accommodation in conformity with 42 U.S.C. Section 

12112(b)(4).  The Petitioner was accommodated for the limits 

imposed by his 35-pound lifting requirement by being re-assigned 
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to perform duties at an appropriate level.  The Petitioner 

testified that he could lift 35 pounds repetitively.  42 U.S.C 

Section 12111(9) states that job re-structuring and modified 

work schedules are reasonable accommodations. 

 43.  The disability discrimination claim is likewise 

deficient under the reasonable accommodation prong of the prima 

facie test because the Petitioner failed to request an 

accommodation from the Respondent.  The "employer's duty to 

reasonably accommodate a disabled employee is not triggered 

unless the employee specifically demands an accommodation."  

Schwertfager, supra.  Robert Pullen, ADA Coordinator at FSU, 

never received a demand from the Petitioner for an 

accommodation.  Any reasonable accommodation provided to the 

Petitioner was a result of the Respondent's own initiative as 

opposed to a demand on the Petitioner's part. 

 44.  Finally, the Petitioner's claim fails the prima facie 

test because there is no evidence the Respondent unlawfully 

fired him because of his disability.  To the contrary, the 

evidence proves the Petitioner was fired for absence without 

authorized leave and violation of the Last Chance Agreement.  As 

a result, the Petitioner does not meet the burden of proof. 

 45.  Even assuming the Petitioner did prove a prima facie 

case of disability discrimination, the Respondent's stated 

reasons for the Petitioner's dismissal, absence without 
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authorized leave and violation of a last chance agreement, are 

legitimate, nondiscriminatory reasons for the firing supported 

in the record, which were not shown by the Petitioner to be mere 

pretexts for discrimination, by a preponderance of the evidence.  

McDonnell, supra.  The record contains ample evidence of the 

Petitioner's chronic absenteeism, including absences without 

authorized leave, as well as the Petitioner's breach of the 

conditions of the Last Chance Agreement.  This body of evidence 

rebuts any presumption of discrimination created by a prima 

facie case. 

Race Discrimination Claim 

 46.  To prove a prima facie case of race discrimination 

based on circumstantial evidence, the Petitioner must prove (1) 

he is a member of a protected class; (2) he was subjected to 

adverse employment action; (3) his employer treated similarly 

situated employees outside of his class more favorably; and (4) 

he was qualified to do the job.  Clermont v. Frenchman's Creek 

Country Club, Inc., 2001 AWL 273144 (S.D.Fla) 

 47.  The Petitioner is a member of a protected class. 

 48.  Termination is considered adverse employment action 

because it is an ultimate decision regarding employment.  

Mattern v Eastman Kodak Co., 104 F.3d 702, 707 (5th Cir. 1997); 

Gupta v. Fla. Bd. Of Regents, 212 F.3d 571, 587 (11th Cir. 

2000). 
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 49.  In an employment discrimination case involving race, 

it is necessary to consider whether there are other employees 

accused of similar conduct who are disciplined differently.  

Maniccia v. Brown, 171 F.3d 1364, 1368 (11th Cir. 1999). Courts 

"require that the quantity and quality of the comparator's 

misconduct be nearly identical to prevent courts from second 

guessing employers' reasonable decisions and confusing apples 

with oranges." Id.  No comparison can be drawn here because no 

evidence was introduced relating to how FSU treated similarly 

situated employees.  Thus, the Petitioner cannot sustain his 

burden of establishing a prima facie case. 

 50.  The Respondent also correctly argues that the 

Petitioner has not proved a prima facie case because the 

Petitioner was not qualified to be a laborer.  Attendance is an 

essential element of the laborer's duties and the Petitioner 

failed to meet this threshold requirement as well.  

Schwertfager, supra. 

 51.  Even if the Petitioner could establish a prima facie 

case of race discrimination, the Respondent's stated reasons for 

terminating the Petitioner, absence without authorized leave and 

violation of the Last Chance Agreement, are legitimate, 

nondiscriminatory reasons for terminating the Petitioner, and 

the Petitioner failed to prove by the preponderance of the 

evidence that the Respondent's reasons are pretexts for 
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discrimination.  Texas Department of Community Affairs v. 

Burdine, supra. 

Age Discrimination Claim 

 52.  The Petitioner's claim of age discrimination is 

insufficient under the law.  29 U.S.C. Sections 623, 

760.10(1)(a).  A prima facie case of age discrimination requires 

the Petitioner to demonstrate that he (1) was a member of a 

protected age group; (2) was subject to adverse employment 

action; (3) was qualified to do the job and; (4) was replaced by 

a younger individual.  Williams v. Vitro Services Corporation, 

144. F.3d 1438, 1441 (11th Cir. 1998). 

 53.  The Petitioner is in a protected age group under the 

Age Discrimination in Employment Act, 29 U.S.C. Section 623.  

Also, the Petitioner was subjected to adverse employment action 

because he was terminated.  Gupta v. Fla. Bd. Of Regents, supra. 

 54.  However, the Petitioner's attempt to build a prima 

facie case is deficient because there is no evidence that would 

support a finding that the Petitioner was replaced by a younger 

person.  The Petitioner offered no evidence for this crucial 

element. 

 55.  Furthermore, the Petitioner's prima facie showing is 

also found wanting because he is not qualified:  his attendance 

violations prevented him from performing an essential element of 

his job.  Schwertfager v. City of Boynton Beach, supra. 
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 56.  The record simply does not support a finding of a 

prima facie case of age discrimination in the Petitioner's 

favor, but, even if the burden was met, the Respondent's 

legitimate, nondiscriminatory reasons for terminating the 

Petitioner rebuts any presumption of age discrimination.  In 

addition, the Petitioner failed to prove the Respondent's 

reasons for firing him are pretextual by a preponderance of the 

evidence.  Texas Department of Community Affairs v. Burdine, 

supra. 

Retaliation Claim 

 57.  The Petitioner has not proven his claim of retaliation 

under Section 760.10(7), Florida Statutes and 42 U.S.C. Section 

2000e-3(a).  A prima facie case of retaliation contains three 

elements: (1) The Petitioner engaged in an activity that Title 

VII protects; (2) The Petitioner suffered an adverse employment 

action; and (3) The Petitioner shows a causal connection between 

participation in a protected activity and the adverse employment 

decision. 

 58.  Title VII, 42 U.S.C. Section 2000e-3(a), protects two 

types of employee conduct.  First, an employee is protected if 

he opposes any unlawful employment practice.  McLean v. City of 

St. Petersburg, 194 F. Supp. 2d 1290, 1297 (M.D.Fla. 2002).  

Second, an employee is protected from retaliation if he makes a 

charge, testifies, assists, or participates in any manner in an 
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investigation, proceeding, or hearing under this subchapter. Id.  

These provisions are known as the ”opposition clause" and 

"participation clause," respectively. Id. 

 59.  There is no evidence to support a contention that the 

Petitioner opposed any unlawful employment practice of the 

Respondent's that would offer him protection under the 

opposition clause.  In fact, the record reflects that the 

Petitioner did not oppose any employment practice of the 

Respondent's, save for the requirement to be present at work on 

time. 

 60.  In a similar vein, the Petitioner cannot avail himself 

of the participation clause, either.  The record is devoid of 

any evidence indicating that the Petitioner was involved or 

otherwise engaged in any investigation, proceeding, or hearing 

involving unlawful employment practices at FSU. 

 61.  Therefore, because the factual record concerning 

retaliation is bare, the Petitioner cannot show the requisite 

causal connection and his prima facie case fails. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is, therefore, 
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RECOMMENDED 

That a Final Order be entered by the Florida Commission on 

Human Relations dismissing the Petition for Relief in its 

entirety. 

DONE AND ENTERED this 15th day of July, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of July, 2003. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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vs. 
 
HILLSBOROUGH COUNTY TAX 
COLLECTOR, 
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Case No. 02-4523 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on April 7, 8, and 9, 2003, in Tallahassee, Florida, before 

Carolyn S. Holifield, the designated Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 

 For Petitioner:  Roderick O. Ford, Esquire 
  Law Offices of Roderick O. Ford, P.A. 
  Post Office Box 17421 
  Tampa, Florida  33682 

 
 For Respondent:  James J. Lynch, Esquire 

  Hillsborough County Attorney's Office 
  Post Office Box 1110 
  Tampa, Florida  33601 

 
STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice by failing to promote Petitioner to a 

supervisory position. 
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PRELIMINARY STATEMENT 

 Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (Commission) on 

September 14, 2000.  The Commission entered a Notice of 

Dismissal and Right to Sue on or about October 18, 2002.  

Petitioner then filed a Petition for Relief which was forwarded 

to the Division of Administrative Hearings on November 19, 2002, 

for assignment of an administrative law judge to conduct a 

formal hearing on the petition. 

 The matter was initially set for hearing on January 30, 

2003, but was continued at the request of the Petitioner.  The 

case was subsequently rescheduled and conducted as noted above. 

 At the final hearing, Petitioner testified on her own 

behalf and called 11 witnesses.  Petitioner's Exhibits C, D, E, 

H through M, O, Q, R, and S were received into evidence.  

Respondent presented the testimony of nine witnesses.  

Respondent's Exhibits 1 through 5 were received into evidence. 

 At the conclusion of the hearing, after counsel for 

Petitioner indicated that Petitioner was ordering a transcript 

of the hearing, the parties agreed to file proposed recommended 

orders ten days after the transcript was filed.  On April 23, 

2003, counsel for Petitioner advised the undersigned that 

Petitioner had decided not to order the transcript of the 

hearing.  Thereafter, by agreement of the parties, the time for 
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filing proposed recommended orders was set for May 6, 2003.  

Both parties timely filed Proposed Recommended Orders which have 

been considered in preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a white female.  At all times relevant to 

this proceeding, Petitioner was over the age of 40. 

2.  Respondent, the Hillsborough County Tax Collector (Tax 

Collector), is an elected public officer in Hillsborough County, 

Florida, and is responsible for collecting certain taxes within 

that county. 

3.  The Tax Collector's Office is divided into two main 

Divisions, the Tax and License Division and the Motor Vehicles 

Division.  The work done by these two Divisions is different and 

the training and work experience for each Division are 

considered unique.  The Tax and License Division collects taxes 

on both real and personal property and issues hunting, fishing 

and occupational licenses.  The Motor Vehicle Division issues 

drivers licenses and motor vehicle tags and titles.  Some of the 

Tax Collector's branch offices are full-service offices, which 

provide the services of both the Tax and License Division and 

the Motor Vehicle Division. 

4.  Petitioner was hired by the Hillsborough County Tax 

Collector's Office as a Clerk III on March 4, 1994.  At the time 

Petitioner was hired by the Tax Collector, she was 49 years of 
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age.  She resigned from her position as a Clerk III on March 17, 

2000, when she took a lateral transfer to the Water Department. 

5.  During the six years that Petitioner was employed by 

the Tax Collector's Office, she worked exclusively in the Tax 

and License Division.  Petitioner was a "detailed oriented" 

person and did a good job as a Clerk III.  There is no dispute 

that she performed well within her assigned Clerk III duties. 

6.  After working for many years in the area of 

occupational and hunting licenses of the Tax and License 

Division, Petitioner's managers asked her to rotate into other 

areas of the Tax and License Division for cross-training.  As 

part of this cross-training, Petitioner was reassigned to other 

areas within Tax and License Division.  Petitioner did not like 

working in new areas and especially did not like working in the 

Real Estate Delinquent Tax Section.  The reason was that she 

found it difficult to deal with taxpayers who were subject to 

losing their homes because they were unable to pay their taxes. 

7.  Petitioner never worked in the Motor Vehicle Division 

of the Tax Collector's Office. 

8.  After several years of working as a Clerk III, 

Petitioner applied for some promotional opportunities as a 

Clerk IV.  At the time Petitioner was applying for promotion, 

the Clerk IV position was a first line supervisory position.  

Moreover, the incumbent Clerk IV had to take over for the 



 

 5

supervisor or manager in his or her absence.  Petitioner, like 

all other applicants for promotion, was given the opportunity to 

have an interview as it was the policy of the Tax Collector's 

Office to interview any candidate who desired an interview. 

9.  Jackie Wilhelm, a General Manger in the Motor Vehicle 

Division, interviewed Petitioner in June or July of 1997 and, 

again, in March or April of 1998 for a Clerk IV position in the 

Motor Vehicle Division.  Because Petitioner had worked for 

several years as a Clerk III in the Tax and License Division, 

she met the minimum requirements necessary for a Clerk IV 

position.  However, both of the positions for which Petitioner 

was interviewed required Motor Vehicle Division work experience 

to be the best qualified person.  Experience in the Motor 

Vehicle Division was important for an individual selected for a 

Clerk IV position in the Motor Vehicle Division because the 

person in that position was responsible for supervising the work 

of Clerk IIIs in that division.  The most qualified applicant 

for the Clerk IV position in the Motor Vehicle Division would be 

a person who had first-hand knowledge and experience regarding 

the operations of the Motor Vehicle Division. 

10.  During the above-referenced 1997 and 1998 interviews, 

Jackie Wilhelm asked Petitioner if she would be willing to take 

a lateral transfer to a Motor Vehicle position so that she could 
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obtain motor vehicle experience.  Petitioner declined both 

times. 

11.  Sometime between September 1997 and March 1998, 

Petitioner spoke to Charlotte Luke, who was her senior manager 

in the Tax and License Division, about promotional 

opportunities.  During the discussion, Petitioner and Ms. Luke 

discussed ways for Petitioner to exhibit behavior that would 

enhance her chances of getting promoted.  Ms. Luke suggested 

that Petitioner do the following:  show leadership 

characteristics; take initiative for changes to make work 

processes more efficient; accept responsibility for writing 

efficient procedures that affect the whole department; volunteer 

to take on tasks that needed to be performed; show confidence in 

her decision making by being more assertive; demonstrate 

problem-solving ability in the absence of her supervisor; show 

an ability to do multiple tasks at one time.  Ms. Luke also 

encouraged Petitioner to attend a career management class and a 

communications skills class. 

12.  After the discussion noted in the above paragraph, 

Ms. Luke asked Petitioner's immediate supervisors to be on the 

lookout for any indications that Petitioner was starting to 

demonstrate the characteristics she and Ms. Luke had discussed.  

Ms. Luke never got any positive reports that Petitioner was 

showing improvement in the areas suggested.  Furthermore, 
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Petitioner was not observed exhibiting any of these 

characteristics while working in the Tax Collector's Office. 

13.  Petitioner filed a Charge of Discrimination on 

February 1, 2000, with the Equal Employment Opportunity 

Commission (EEOC) in which she claimed she was not promoted due 

to her age.  After an investigation, the EEOC dismissed the 

charge.  Petitioner then filed a Charge of Discrimination with 

the Commission on September 8, 2000, in which she claimed that 

she was not promoted due to her age.  This charge was dismissed 

by the Commission on or about October 18, 2002. 

14.  During the time period applicable to Petitioner's 

charges, 365 days prior to her earliest EEOC complaint of 

February 1, 2000, or February 1, 1999, there were several 

promotional opportunities in the Tax Collector's Office.  Of the 

number of promotional opportunities available during that time, 

Petitioner applied for only four such positions.  All the 

positions for which Petitioner applied were in the Motor Vehicle 

Division and required motor vehicle work experience to be the 

best qualified. 

15.  The Motor Vehicle Division has roughly five times more 

supervisor-type positions (Clerk IV and above) than the Tax and 

License Division. 

16.  One position for which Petitioner applied was a Motor 

Vehicle training supervisor position.  In October 1999, Rosemary 
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Johnson, Manager of Motor Vehicle Training, selected Marty 

Rodriguez for the Motor Vehicle training supervisor position.  

During the selection process for this position, Ms. Johnson and 

Barbara McCleary, Director of Motor Vehicles, interviewed 

Petitioner and 16 other individuals.  Ms. Johnson and 

Ms. McCleary, individually and independently, rated each 

applicant for this position.  In these rankings, Petitioner was 

not ranked as one of the top applicants by either Ms. Johnson or 

Ms. McCleary.  The reason was that Petitioner had no experience 

working in the Motor Vehicle Division.  At the time of this 

selection, Ms. Johnson did not know of any allegations of age 

discrimination and made her selection on the basis of the best 

qualified for this position. 

17.  Petitioner also applied for two Motor Vehicle Clerk IV 

positions, both of which were filled in November 1999.  These 

positions were assigned to the Palm River/Faulkenberg Office, a 

full-service office of the Tax Collector.  Although this full-

service office provided services of the Motor Vehicle Division 

and the Tax and License Division, the two Clerk IV positions for 

which Petitioner applied were in the Motor Vehicle Division.  

General Manager Parker interviewed Petitioner and during the 

interview noted that Petitioner did not have Motor Vehicle 

experience or experience with the Tax Collector's new computer 

system, which was used heavily in that office. 
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18.  Ms. Parker selected April Johnson and Michelle 

Williams-Nedd for the two Clerk IV positions in the Motor 

Vehicle Division that were described in paragraph 17.  The 

reason Ms. Parker selected these applicants is that they both 

had extensive experience with Motor Vehicle type work.  In fact, 

at the time these openings occurred, Ms. Williams-Nedd and 

Ms. April Johnson were working in the Motor Vehicle Division.  

Ms. Parker had personally worked with Ms. April Johnson and 

Ms. Williams-Nedd and she knew that both applicants had the 

ability and prior experience in the Motor Vehicle Division to 

perform the job of Clerk IV in that division. 

19.  At the time Ms. April Johnson was promoted to the 

Clerk IV position, she was twenty-five years of age.  No 

evidence was presented regarding the age of Ms. Williams-Nedd at 

the time she was promoted. 

20.  In or about early 2000, Petitioner applied for a Motor 

Vehicle supervisor position in the South County Office.  In 

February 2000, Tori Sydnor, General Manager of the South County 

Office, selected Juanita Gatica for the Motor Vehicle supervisor 

position.  The reason Ms. Sydnor selected Ms. Gatica was that 

she knew of Ms. Gatica's work quality and prior experience 

working in the Motor Vehicle Division.  Ms. Sydnor knew that 

Ms. Gatica had Motor Vehicle experience because she worked many 

years with Ms. Gatica in that division.  Furthermore, Ms. Sydnor 
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knew that experience in the Motor Vehicle Division was required 

to be the best qualified for the Motor Vehicle supervisor 

position. 

21.  In or about the Fall of 1999, Petitioner voluntarily 

withdrew herself from consideration for a Clerk IV promotion in 

the Tax and License Division.  In September 1999, Susan Lagore 

was selected to fill that position. 

22.  Based on the evidence, it appears that during her 

employment with the Tax Collector, Petitioner has interviewed 

only once for a promotional opportunity in the Tax and License 

Division, although that is the Division where she had all her 

work experience. 

23.  Despite her success in performing the duties required 

in the Clerk III position, Petitioner was not considered a good 

prospect for promotion.  Petitioner was a "detailed-oriented" 

person with little grasp of, or concern for, the larger picture 

and mission of the Tax Collector's Office.  While a Clerk III at 

the Tax Collector's Office, Petitioner did not exhibit overall 

confidence or initiative or tolerance for change in the work 

environment.  Petitioner did not show any capacity for 

supervisory level problem-solving; she showed little confidence 

in decision-making; and she was very introverted to the point 

where her introversion would be a hindrance, limiting her 

ability to relate to subordinates and customers. 
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24.  Petitioner stated that she wanted to be promoted to 

Clerk IV.  However, she did not take the steps to show she was 

best qualified for such a promotion.  Petitioner did not perform 

very well during her interviews.  Also, she failed to avail 

herself of the opportunity to increase her level of experience 

in the Tax Collector's Office.  Specifically, Petitioner twice 

declined the opportunity for lateral transfer into the Motor 

Vehicle area.  Such a transfer would have given her experience 

in the division of the Tax Collector's Office where most 

promotions and Clerk IV positions were found.  Moreover, 

Petitioner did not demonstrate leadership ability and the 

ability or desire to direct the work of others.  Finally, 

Petitioner tended to avoid all conflicts and, thus, would have 

found it difficult to resolve conflicts between employees or 

with citizens as a Clerk IV would be required to do when 

conflicts arose. 

25.  Many workers within the Tax Collector's Office were 

hired and/or promoted after they turned 40 years of age.  For 

example, Rosemary Johnson was 42 years of age when hired and was 

52 years of age when she was promoted to training manager.  

Claudia Coleman was promoted to three supervisory positions 

after she was 51 years of age, with the last promotion to 

General Manager I occurring when she was 58 years of age.  Other 

employees of the Tax Collector's Office who were promoted after 
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the age of 40 included Ann Kemeny, who was promoted to 

supervisor when she was 53; Susan Lane, who was promoted to 

training manager when she was 47; and Loides Rodriquez, who was 

promoted to Clerk IV when she was 52. 

CONCLUSIONS OF LAW 

26.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 

760.11(7), Florida Statutes. 

27.  The Florida Civil Rights Act of 1992 (Act) is codified 

in Part I of Chapter 760, Florida Statutes.  Subsection 

760.10(1)(a), Florida Statutes, which is a part of the Act, is 

relevant to this proceeding and provides as follows: 

(1)  It is an unlawful employment practice 
for an employer: 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

 28.  The Act, as amended, was patterned after Title VII of 

the Civil Rights Act of 1964 and 1991, Title 42 U.S. Code, 

Section 2000, et seq., as well as the Age Discrimination in 

Employment Act of 1967 (ADEA), Title 29 U.S. Code, Section 623.  

Therefore, case law construing Title VII is persuasive when 
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construing Section 760.10, Florida Statutes.  See Gray v. 

Russell Corporation, 681 So. 2d 310 (Fla. 1st DCA 1996); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991). 

 29.  Title 29 U.S. Code, Section 631(a), provides that 

persons who are at least over the age of 40 are protected by 

ADEA. 

 30.  In employment discrimination cases, Petitioner, the 

employee, has the burden of establishing by a preponderance of 

evidence a prima facie case of unlawful discrimination.  If a 

prima facie case is established, the burden shifts to 

Respondent, the employer, to rebut this preliminary showing by 

producing evidence that the adverse action was taken for 

legitimate nondiscriminatory reasons.  If the employer rebuts 

the prima facie case, the burden shifts back to the Petitioner 

to show by a preponderance of evidence that the Respondent's 

offered reasons for its employment decision were pretextual.  

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981). 

 31.  To establish a prima facie case under the Act where, 

as here, there is no direct evidence of discriminatory intent, 

Petitioner must establish that:  (1) she is a member of the 

protected group; (2) she was qualified for the position; (3) she 

was subject to an adverse employment decision; and (4) after her 
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rejection, the position was filled by a person outside 

Petitioner's protected group.  St. Mary's Honor Center v. Hicks, 

509 U.S. 502 (1993); McDonnell-Douglass Corporation v. Green, 

411 U.S. 792 (1973); Bryant, 586 So. 2d at 1209. 

 32.  Petitioner established a prima facie case.  The 

preponderance of the evidence established that (1) Petitioner is 

a member of a protected group in that she is over 40 years of 

age; (2) she was qualified for the Clerk IV position; (3) she 

was subjected to an adverse employment action in that she was 

not hired for a Clerk IV position in the Motor Vehicle Division 

of the Tax Collector's Office; and (4) the position was filled 

by a person outside Petitioner's group, April Johnson, who was 

25 years of age. 

33.  Petitioner does not allege age discrimination in any 

of the other instances where she applied and interviewed for 

positions that would have been promotions, but for which she was 

not selected.  Specifically, with regard to the promotion of 

Marty Rodriguez to a Motor Vehicle training supervisor in 1999 

and of Juanita Gatica to a Motor Vehicle supervisor in 2000, 

Petitioner concedes in her Proposed Findings of Fact that she 

was not the most qualified applicant. 

 34.  In this case, the Tax Collector met its burden to 

produce evidence of legitimate nondiscriminatory reasons for the 

adverse employment action.  The evidence demonstrates a 
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legitimate business rationale for its actions, that although 

Petitioner met the minimum requirements for a Clerk IV position, 

she clearly was not the best qualified for the position.  The 

Tax Collector produced credible evidence that Ms. April 

Johnson's experience in the Motor Vehicle Division made her a 

better candidate for the position of Clerk IV in the Motor 

Vehicle Division than Petitioner who had no experience working 

in that division. 

35.  In response, Petitioner failed to prove that the Tax 

Collector's reasons for not promoting her were pretextual, or 

that her age was the real reason that she was not hired.  The 

preponderance of the evidence demonstrates that that Petitioner 

was not promoted because Ms. April Johnson was the more 

qualified candidate for the position.  The Tax Collector 

reasonably determined that Ms. April Johnson was more qualified 

for a Clerk IV position in the Motor Vehicles Division because 

she had experience working in that division and, as a first line 

supervisor in that unit, such experience was important.  

Accordingly, Petitioner failed to meet her ultimate burden to 

prove that she was not selected for the Clerk IV position in the 

Motor Vehicle Division because of her age. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 
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RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Respondent committed no 

unlawful employment practice and dismissing the Petition for 

Relief. 

DONE AND ENTERED this 16th day of July, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
CAROLYN S. HOLIFIELD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of July, 2003. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
NIMALI SONDEL, 
 
     Petitioner, 
 
vs. 
 
ADVENT CHRISTIAN VILLAGE, 
 
 Respondent. 
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)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-1230 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on May 20, 2003, in Tallahassee, Florida, before the 

Division of Administrative Hearings by its duly-assigned 

Administrative Law Judge, Ella Jane P. Davis. 

APPEARANCES 
  

For Petitioner:  D. Paul Sondel 
     Qualified Representative 

  2135 Victory Garden Lane 
                 Tallahassee, Florida 32311 

 
 For Respondent:  Patrick D. Coleman, Esquire,  
                      Amy H. Reisinger, Esquire 
      Coffman, Coleman, Andrews & Grogan, P.A. 
      Post Office Box 40089 
                      Jacksonville, Florida  32203 
 

STATEMENT OF THE ISSUE 
 
 Whether Respondent employer is guilty of an unlawful 

employment practice, by failure to hire Petitioner on the basis 

of her color and/or national origin. 
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PRELIMINARY STATEMENT 

 On October 28, 2002, Petitioner filed with the Florida 

Commission on Human Relations (Commission), a Charge of 

Discrimination, alleging color and national origin 

discrimination in Respondent's failure to hire her. 

 On or about March 10, 2003, a Determination of No Cause was 

entered by the Commission.  Petitioner timely filed a Petition 

for Relief, alleging she had been discriminated against based 

upon her color and national origin.  The cause was referred to 

the Division of Administrative Hearings on or about April 3, 

2003. 

 By an Order entered May 2, 2003, after a telephonic 

hearing, D. Paul Sondel was accepted as Petitioner's Qualified 

Representative.  

 At the merits hearing on May 20, 2003, Petitioner presented 

the oral testimony of Diane Johnson, Anita Hayes, Gerald 

Buchert, Clifford Burr, and Jim Humbles, and testified on her 

own behalf.  She had Exhibits P-1 and P-2 admitted in evidence. 

(TR-65, 81)  Respondent presented the testimony of Diane Johnson 

and Gerald Buchert and had Exhibits R-1 and R-2 (TR-71, 80) 

admitted in evidence. 

 A Transcript was filed on June 11, 2003.  The parties' 

respective Proposed Recommended Orders were timely filed, 

pursuant to an agreed extended time frame.  Both proposals have 
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been considered.  However, the photographs attached to 

Petitioner's post-hearing proposal are hereby struck because 

they are outside of the record, and because they were submitted 

to the Division without simultaneously being served on 

Respondent. 

FINDINGS OF FACT 
 
 1.  Respondent Advent Christian Village (Village) is an 

"employer" as defined in Section 760.02(7), Florida Statutes.  

The Village is a comprehensive retirement community, which 

offers a range of living options from independent living to 

long-term care for senior citizens who can afford them.  It 

accommodates 750 residents and 450 employees. 

2.  Petitioner's Charge of Discrimination and Petition for 

Relief were based upon "color" and "national origin".  

Apparently, Petitioner and her qualified representative 

erroneously understand "color" and "race" to be synonymous.  

However, neither Petitioner nor anyone else testified as to her 

race.  Petitioner is a very dark- or black-complexioned female.  

Petitioner testified that she was born abroad, but no national 

origin was specified by stipulation or by evidence.  She speaks 

with an accent, which was not explained on the record as to 

national origin.  The Charge of Discrimination names her country 

of origin as Sri Lanka. 
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 3.  In August 2002, Petitioner was living in New York.  She 

received a copy of Respondent's notice for a job opening as 

Director of Food Service, and she applied. 

 4.  Respondent notified Petitioner to prepare for a 

telephone interview at 9:30 a.m., on August 12, 2002.  When the 

phone call came at 9:47 a.m., Gerald Buchert, vice president of 

Respondent's Programs and Services Division, asked Petitioner if 

she had received a videotape he had sent her about the Village.  

Petitioner had not received the videotape, but she decided to go 

ahead with the telephone interview, anyway. 

 5.  Petitioner and Mr. Buchert engaged in a 45-minute phone 

discussion of Petitioner's qualifications.  Mr. Buchert was 

aware from Petitioner's accent that she may have been born 

abroad.  Nonetheless, Mr. Buchert considered Petitioner, due to 

her experience, credentials, and work ethic, to be a viable 

candidate for the position of Director of Food Service.   

6.  It is disputed whether Mr. Buchert urged Petitioner to 

come to the Florida facility for an in-person interview or 

whether she volunteered to do so.  Respondent did not volunteer 

to pay Petitioner's way, but before Petitioner and Mr. Buchert 

hung-up their phones on August 12, 2002, they mutually had 

agreed to an in-person interview at the Village on September 11, 

2002.  Mr. Buchert made sure before hanging up the phone that 

this was a date that Respondent's full interview team would be 
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available.  Mr. Buchert also intended to introduce Petitioner, 

on the date of her in-person interview, to Mr. Jim Humbles, 

Respondent's President and CEO.  Petitioner formed the belief 

that Mr. Humbles would be part of the interview team. 

 7.  As President and CEO, Mr. Humbles traditionally is only 

involved in interviews for cabinet-level positions within the 

Village's management hierarchy.  Positions such as vice 

president are cabinet-level positions.  The Director of Food 

Service position is not a cabinet-level position.  It is a 

position within the Programs and Services Division, which is 

headed by vice president Buchert.  Mr. Buchert was in charge of 

interviewing and hiring a Director of Food Service.  

8.  After the telephone interview on August 12, 2002, but 

on the same day, Petitioner received the video that Mr. Buchert 

had sent.  There is no record evidence of what was contained in 

this video, and therefore no record evidence of how it 

represented "people of color" or anyone's national origin, or if 

it did.  Petitioner never viewed it.  

9.  Through Mr. Humbles' assistant, Mr. Buchert scheduled 

Mr. Humbles' attendance at lunch on September 11, 2002, in the 

Village's cafeteria with himself and Petitioner.  His assistant 

placed the lunch appointment on Mr. Humbles' calendar.   

 10.  At some point after the lunch appointment had been 

placed on Mr. Humbles' calendar, he was invited to take part in 
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the memorial service to be held in the Village chapel on 

September 11, 2002, to memorialize the victims of 9/11/01's acts 

of terrorism.  Feeling that he would be too rushed to attend 

both events, Mr. Humbles cancelled the lunch appointment.  At 

the latest, this cancellation was accomplished between Mr. 

Humbles' assistant and Mr. Buchert's assistant on the day before 

September 11, 2002. 

11.  Diane Johnson, Director of Housekeeping Services; 

Anita Hayes, vice president for the Village's Conference and 

Retreat Center; and Mr. Buchert, comprised the interview team 

for the Director of Food Service position.  Immediately upon 

Petitioner's arrival at the Village on September 11, 2002, 

Petitioner met with the interview team in Mr. Buchert's office.  

Petitioner was invited to attend the memorial service for 

victims of 9/11/01's terrorism in the chapel with Mr. Buchert, 

which she did. 

 12.  After attending the memorial service, as they walked 

across the parking lot, Mr. Buchert hailed Mr. Humbles, and       

introduced Petitioner to him.  Mr. Humbles, who had just 

participated in the memorial service, was emotionally overcome.  

Mr. Buchert noticed nothing unusual, but Mr.Humbles admitted to 

possibly being uncharacteristically aloof or withdrawn in his 

response to Petitioner as a result of his emotions over the 

chapel service.  The introduction of Mr. Humbles and Petitioner 
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and their brief conversation lasted only 20 to 30 seconds.  Due 

to the abruptness of her meeting with Mr. Humbles, Petitioner 

interpreted Mr. Humbles' failure to inquire about her trip from 

New York and to engage in other pleasantries as a snub of her, 

personally, and thus, discrimination.   

 13.  Petitioner then went to lunch with Mr. Buchert and the 

other interview team members in the Village cafeteria.  She 

testified that she saw Mr. Humbles eating in the cafeteria while 

she was there, and that she considered his non-attendance at the 

team's table to be a rejection of her candidacy for employment 

based on race, color, or national origin.  Mr. Humbles testified 

equally credibly that he did not remember being in the cafeteria 

that day, he only remembered he had previously cancelled his 

lunch attendance due only to his crowded calendar. 

14.  Petitioner testified, without refutation, that during 

lunch, Mr. Buchert said, ". . . in the Village is [sic.] still 

people who discriminated [sic.] colored people," and Petitioner 

changed the subject, saying, "What has [sic.] to do with the 

color if you have experience?" (TR 39)  It is inferred that 

Petitioner considered Mr. Buchert's statement to be an offensive 

or discriminatory one. 

 15.  After lunch, Petitioner was interviewed for two to 

three hours, by Mr. Buchert, Diane Johnson, and Anita Hayes.  

Mr. Buchert is a white male.  The two other interviewers are 
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white females.  There was no evidence presented of their country 

of origin, but it is inferred that all three interviewers are 

native-born Americans.   

16.  Ms. Johnson was on the interview committee because of 

her long history as a Village employee.  Ms. Hayes was on the 

interview committee because there was going to be consideration 

of expanding food service into the Conference and Retreat 

Center, which she managed.  

17.  Petitioner and all the interviewers agreed that 

Petitioner's interview was cordial.  After her interview, each 

of the three interviewers was satisfied that Petitioner met 

their threshold requirements for the job opening of Food Service 

Director, which included a minimum of ten years' food service 

experience and the ability to handle a 250-seat cafeteria and a 

42-person assisted living facility. 

18.  Petitioner was one of only three applicants who were 

interviewed in-person for the position of Food Service Director.  

Mr. Clifford Burr, a white American male, was ultimately 

selected.  The record is silent as to the race, color, national 

origin, and qualifications of the third applicant.   

19.  Petitioner's interview was the third one.  

Petitioner's interview process was the same as the interview 

process for the other two applicants.  The interviewers reviewed 

each applicant's resume before the respective interview.  All 
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three interviewers were present for the in-person interview of 

each applicant.  After each applicant's interview, the 

respective applicant was considered by the interviewers to have 

met the threshold job requirements. 

20.  Interviewers Johnson and Hayes did not make the 

decision as to which applicant should be hired, although they 

had input.  The ultimate decision to hire Mr. Burr was made by 

Mr. Buchert.   

21.  Mr. Humbles was not involved in the interview or 

selection process for the Director of Food Service, and he did 

not take part in any of the three in-person interviews.  He also 

did not direct whom Mr. Buchert should hire.  It was never 

intended by Respondent that Mr. Humbles should have any input 

into the hiring process for Food Service Director.  (See Finding 

of Fact 7.)  Mr. Humbles, in fact, had no input into the 

decision to hire Mr. Burr.  

22.  Having observed the candor and demeanor of Mr. Burr 

while he testified that he did not meet Mr. Humbles until after 

he had been hired, that testimony is found to be credible, 

contrary to Petitioner's proposal that it is not credible.  

However, this is an insignificant and irrelevant point, inasmuch 

as Petitioner had met Mr. Humbles prior to her interview. 

23.  After interviewing Petitioner, who was the last 

applicant to be interviewed, Ms. Hayes believed both other 
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applicants were more qualified for the position than Petitioner.  

She was particularly impressed by Mr. Burr's long-term care 

experience, which went beyond merely managing a dining area. 

24.  Mr. Burr had over 10 years' experience in health care 

facilities.  His experience included serving as a consultant for 

a corporation with numerous health care facilities, including 

long-term care facilities, and a total of more than 20 years in 

the food service industry.  As a result of his experience in 

health care facilities, Mr. Burr had extensive knowledge 

regarding the dietary needs of the elderly.  

25.  Petitioner's post-hearing proposal asks why Mr. Burr's 

resume ends in December 2001, but Mr. Burr's testimony that he 

sold out his family restaurant/bakery business in a northern 

state for the purpose of semi-retirement in Florida is 

sufficient explanation of this part of his resume.  Petitioner's 

proposal also states that Mr. Burr had no college degrees, yet 

Mr. Burr's resume shows: "University of Florida 1976, 

Major: Food Service Management, Dietetic Assistant Program," and 

"Purdue University, 1978, Major: Achieving Food Service 

Excellence," and Mr. Buchert determined during Mr. Burr's 

interview that Mr. Burr was a Certified Dietary Manager.   

26.  Petitioner's resume makes no reference to any college 

degrees or credits.  It does not list any certifications. 

Petitioner's resume reveals that she had excellent experience in 
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restaurant management and food service management, including 

food service management in a college environment, but it shows 

no experience in a long-term care facility for frail or elderly 

persons.  Petitioner had only 13 years' experience in all types 

of food service. 

27.  Mr. Buchert's hiring decision was made primarily upon 

Mr. Burr's 20 years in the food service industry; his 10 or more 

years of food service in health care facilities, such as 

assisted living facilities, extended care facilities, and 

nursing homes; his consultant services to similar facilities; 

and the creative aspects of his former ownership and management 

of a family-owned café/restaurant and bake shop.   

28.  Mr. Buchert wanted to expand Respondent's food service 

function, and he thought Mr. Burr was better qualified for this 

creative task than Petitioner or the other applicant.  

29.  The three interviewers testified credibly that neither 

Petitioner's national origin, color, and/or race was of any 

concern to them.  Interviewers Johnson and Hayes testified 

credibly that those elements did not enter into their 

recommendations to Mr. Buchert, and Mr. Buchert testified 

credibly that none of those elements had anything to do with his 

ultimate decision not to hire Petitioner.  Mr. Buchert further 

articulated reasons for selecting Mr. Burr which are both 

legitimate and non-discriminatory.  
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30.  Respondent never provided Petitioner with Exhibits P-1 

and P-2, glossy promotional materials designed to encourage 

senior citizens to buy into/move into Respondent's facility.  

Exhibit P-1, is a large brochure with a separate pricing guide.  

Exhibit P-2 is a virtually identical smaller pamphlet.  

Petitioner testified that if she had seen P-1, she would never 

have come to Florida for an interview with Respondent because 

that brochure did not show enough "people of color."   

31.  Petitioner's testimony characterized Exhibit P-1 as 

showing only three "people of color" out of all the people 

pictured on its front cover, and showing no "people of color" 

inside.  She further characterized the front cover picture of 

Exhibit P-1 as showing three persons with "dark or black" skin 

and "one from Japan or Korea."  On what basis she made these 

assumptions, she did not say.  In his testimony, Mr. Humbles 

guessed that there were "two to three Blacks, one Hispanic, and 

at least one or two Indians" on the front cover of Exhibit P-1.  

He, also, did not say how he reached these assumptions.  Neither 

of these witnesses demonstrated any expertise in discerning 

national origin from facial features or any expertise in racial 

identification.  Other witnesses were not asked to guess at 

color, race, or national origin as pictured on or in the 

brochure or the pamphlet.  In an independent review, the 

undersigned counted six persons of darker skin hue than the most 
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predominant light skin hue of a total of 26 people on the front 

and back covers, combined.  At most, there is only one adult 

with a darker skin hue pictured on the inside pages, but there 

is nothing on or in either exhibit that would signal whether the 

people photographed inside or outside the covers perceive 

themselves as "people of color," nor is there anything in the 

exhibits that designates "country of origin" for anyone 

pictured.  There also is nothing that distinguishes employees 

from residents on any cover.  Inside, age alone might be an 

indicator of resident status.  No expert statistician was 

presented to show whether or not the number of people pictured 

constituted a reasonable sample of a resident population of 750 

and/or an employee population of 450. 

32.  It is unrefuted that the brochure (P-1), and 

presumably the pamphlet (P-2), was designed by a management firm 

upon instructions from Mr. Humbles to "represent the community 

in which we live."  Both P-1 and P-2 were designed to attract 

residents, not employees, to the Village.  There is every 

possibility all the people pictured are professional models. 

CONCLUSIONS OF LAW 

33.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Chapter 760, and Section 120.57(1), Florida 

Statutes. 
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34.  Petitioner may establish a prima facie case of 

discrimination in three ways:(1) direct evidence of 

discriminatory intent; (2) statistical proof of a pattern of 

discrimination; or (3) circumstantial evidence that raises a 

rebuttable presumption of intentional discrimination under the 

test established in McDonnell Douglas Corp. v. Green, 41 U.S. 

792, 3 S. Ct. 1817, 36 L.Ed. 2d 668, (1973).  See also 

Longariello v. School Board of Monroe County, Florida, 987 

F.Supp. 1440 (S.D. Fla. 1997); and Walker v. Nationsbank of 

Florida, N.A., 53 F.3d 1548 (11th Cir. 1995). 

35.  Petitioner asserts that she was subjected to hiring 

discrimination only because: (1) she thought Mr. Humbles was 

supposed to meet with her and be part of the interview team, and 

he was not; and (2) she felt she was rejected because 

Mr. Humbles snubbed her when they were introduced and he did not 

eat lunch with her and the interview team.  She stated that she 

felt Respondent should have shown her the printed promotional 

materials in advance because, due to Respondent's not showing 

them to her in advance, she was lured into expending time and 

money in hopes of getting a job for which she was not going to 

be seriously considered, based on the low percentage of "persons 

of color" pictured on the front cover and the absence of 

"persons of color" pictured inside the materials.   
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36.  In fairness, the undersigned has also considered, as a 

third touchstone, whether or not Mr. Buchert's comment in the 

cafeteria, together with the printed materials, have any 

probative value.  For instance, if Petitioner had been able to 

show that because Respondent caters to an entirely white, 

American-born pool of residents, which pool of residents also 

unanimously or predominantly discriminates against persons of 

color or persons who are not native-born Americans, then 

Petitioner might have proven a prima facie case of unlawful 

discrimination. 

37.  However, Petitioner has failed to establish a prima 

facie case of discrimination upon color or national origin 

against Respondent by either direct evidence, statistical 

evidence, or circumstantial evidence. 

38.  Petitioner presented no direct evidence of intentional 

discrimination.  "Direct evidence of intentional discrimination 

is evidence which, if believed, establishes the existence of 

discriminatory intent behind the employment decision without any 

inference or presumption."  However, "Evidence that only 

suggests discrimination or that is subject to more than one 

interpretation does not constitute direct evidence of 

discrimination."  Chambers v. Walt Disney World Co., 132 F.Supp. 

2d 1356 (M.D. Fla. 2001).  See also Standard v. A.B.E.L. 
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Services, Inc., 161 F.3d 1318 (11th Cir. 1998), and Merritt v. 

Dillard Paper Co., 120 F.3d 1181 (11th Cir. 1997).   

39.  The Eleventh Circuit has narrowly defined what kind of 

language constitutes direct evidence of discrimination.  "To 

amount to direct evidence, a statement must: (1) be made by a 

decision-maker; (2) specifically relate to the challenged 

employment decision; and (3) reveal blatant discriminatory 

animus."  Chambers supra, citing Jones v. Bessemer Carraway 

Medical Center, 151 F.3d 1321 (11th Cir. 1998), and cases cited 

therein.  Cf. Costa v. Desert Palace, Inc., 299 F.3d 838 (9th 

Cir. 2002), which attempts to align and analyze each federal 

circuit as to the degree(s) of animus required. 

40.  Mr. Humbles was not a decision-maker for purposes of 

hiring a Director of Food Service.  Lack of enthusiasm by a non-

decision-maker during a job candidate's informal introduction 

simply does not amount to clear evidence of discrimination on 

the basis of color or national origin. 

41.  Mr. Buchert's comment in the cafeteria to the effect 

that some people in the Village still discriminate, is 

ambiguous.  Was he warning Petitioner or attempting to discern 

how Petitioner would deal with elderly, unenlightened residents?  

Was he referring to staff?  Was he referring to management?  

There is no clarity on this issue from Petitioner's testimony, 

and due to her accent in repeating the comment, there is not 
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even the assurance that she clearly understood what was said to 

her.  However, given all the circumstances, including a 

subsequent two to three-hour cordial interview of Petitioner by 

Mr. Buchert and his team, Petitioner's conjecture that 

Respondent's management had lured her to Florida to warn her 

that they discriminated and then did not hire her because of 

that discrimination is the least likely interpretation.  

Moreover, Mr. Buchert's comment, either standing alone or in 

context, is, at most, vague commentary on inappropriate 

attitudes of others and does not specifically relate to his 

challenged employment decision or reveal any blatant 

discriminatory animus on his part.   

42.  "[E]vidence of facially neutral remarks from which 

Petitioner infers discriminatory intent" does not constitute 

direct evidence.  See Chambers, supra, and cases cited therein.   

Although Petitioner may have perceived Mr. Humbles' speed and 

lack of warmth during their introduction and his failure to join 

her and the interview team for lunch as evidence of his intent 

to discriminate against her, Mr. Humbles was not involved in the 

hiring process, and he made no statements regarding Petitioner 

or related to filling the position for which she applied. 

 43.  There is no competent statistical evidence of 

Respondent's hiring practices.  First, on their own, the 

marketing materials were developed by an outside advertising 
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agency, not Respondent's management.  Secondly, they were 

developed to recruit residents and are not relevant to 

Petitioner's claim that Respondent's workforce is not as diverse 

as to color and national origin as she believes it should be.  

Thirdly, Petitioner has not presented any competent evidence to 

distinguish from among the photographed persons, which are 

models, which are residents, and which are employees, if any; to 

demonstrate their national origins; or even to quantify what 

skin hue constitutes a "person of color."   

44. At the hearing, Petitioner and her qualified 

representative occasionally used the word "race" interchangeably 

with "color", but these are different concepts.  For purposes of 

discrimination laws, "race" is usually determined upon the race 

an individual perceives herself to be or upon what race she 

holds herself out to be.  Occasionally, a case may be decided 

upon the race an unlawfully discriminating employer perceives 

the employee or potential employee to be.  Skin color, however, 

is, to a large degree, an objectively observable factor.  Yet in 

the instant case, the only evidence consists of conflicting 

guesses by Petitioner and by Mr. Humbles as to what race, color, 

or national origin some persons in photographs may be, without 

any clear nexus of those persons to the Respondent's workforce.  

Even the undersigned's independent assessment of Petitioner's 

exhibits can only determine skin color, not race or national 
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origin.  Assuming six out of 26 people on the covers are  

darker-skinned, there is still no nexus to Respondent's hiring 

practices.  Even if all the elderly persons pictured inside 

Petitioner's exhibits were considered "white," this factor alone 

does not prove those persons, or the management which hires 

employees to serve them, discriminated against Petitioner in 

this case.  Petitioner has not presented any statistical 

evidence of the percentage of the protected classes (color 

and/or national origin) who reside in the region surrounding 

Respondent's facility (the most obvious hiring pool), the 

percentage of the protected classes who apply for jobs with 

Respondent from any and all regions, the percentage of the 

protected classes actually offered employment by Respondent, or 

the percentage of the protected classes in Respondent's 450-

person workforce.  Accordingly, the exhibits fall short of 

establishing a prima facie case based upon employment 

statistics.  See Evans v. McClain of Georgia, Inc., 131 F.3d 957 

(11th Cir. 1997), citing Brown v. American Honda Motor Co., 939 

F.2d 946 (11th Cir. 1991) cert. denied 502 U.S. 1058 (1992), and 

holding that "Statistics without an analytic foundation are 

'virtually meaningless'"; Culley v. Trak Microwave Co., 117 F.2d 

1317 (M.D. Fla. 2000); and Villaneuva v. City of Ft. Pierce, 

Fla. 24 F. Supp. 2d 1364 (S.D. Fla. 1998).   
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45. Assuming, arguendo, but not ruling, that the exhibits 

show that all the residents are white and American-born, 

Petitioner still has not established that this white, American-

born resident population is prejudiced against Petitioner or 

that Respondent accommodates that resident population's 

prejudices by hiring only white, native-born Americans.  See 

Florida State University v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1997). 

 46.  To establish a prima facie case of hiring 

discrimination based upon her color and/or national origin 

through circumstantial evidence, Petitioner must establish that:  

(1) she was qualified and applied for the position; (2) she was 

rejected despite her qualifications; and (3) other equally or 

less qualified employees who are light-skinned and/or not born 

outside the United States were offered the job.  Bass v. Board 

of County Commissioners Orange County, Florida, 256 F.3d 1095, 

(11th Cir. 2001).  See also Durley v. APAC, Inc., 236 F.3d 651 

(11th Cir. 2000).  Cf. Costa, supra. 

 47.  Petitioner has failed to meet the third prong of the 

circumstantial evidence test in that she has not established 

that the position she sought was filled by someone who possessed 

equal or less qualifications for the job.  While Mr. Burr is an 

American-born white male, he had over 20 years in food service 

compared to Petitioner's 13 years, and he had over 10 years of 
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experience in food service for health care facilities, which she 

did not.  He also had served as a consultant for a corporation 

with numerous long-term health care facilities, a category of 

food service in which Petitioner has no background.  Mr. Burr 

also was a  Certified Dietary Manager.  As a result, Petitioner 

has not established a prima facie case of color and/or national 

origin discrimination, upon circumstantial evidence.   

 48.  Assuming arguendo, but not ruling, that any of 

Petitioner's touchstones established a prima facie case or even 

is indicative that discrimination played a part in the decision 

not to hire Petitioner, Respondent has articulated legitimate, 

non-discriminatory reasons for its selection of Mr. Burr over 

Petitioner.  "Once the plaintiff has established a prima facie 

case, thereby raising an inference that he was the subject of 

intentional . . . discrimination, the burden shifts to the 

defendant to rebut this inference by presenting legitimate, non-

discriminatory reasons for its employment action . . . .  This 

intermediate burden is 'exceedingly light.'"  Holifield v. Reno, 

115 F.3d 1555, (11th Cir. 1997), and cases cited therein.  

49.   Mr. Buchert testified that as the ultimate decision-

maker in the hiring process, he felt that he had chosen the most 

qualified applicant for the position.  "When two applicants meet 

the minimum educational qualifications of a position, Title VII 

does not prevent an employer from preferring the applicant who 
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has educational qualifications which surpass the minimum 

requirements of the position."  Sondel supra, citing Wileman v. 

Frank, 979 F.2d 30 (4th Cir. 1992).  The same should be true for 

other types of superior qualifications. 

 50.  Not only did Mr. Burr have experience in long term 

care facilities, which Petitioner did not, Mr. Buchert expected, 

based on his interview and background, that Mr. Burr would be 

more creative than Petitioner, a trait that Mr. Buchert was 

looking for in a Director of Food Service. 

51.  Petitioner's interview process was the same as for the 

other two candidates.  Mr. Humbles was not a decision-maker in 

filling the Director of Food Service position.  The un-rebutted 

evidence of Mr. Buchert and Ms. Hayes established that they 

individually, and without input from Mr. Humbles, considered 

Mr. Burr to be the best of the three candidates interviewed.  

Ms. Johnson also testified that Mr. Humbles had no input into 

the selection process. 

52.  No competent evidence was presented which would 

establish that Respondent's reasons for not hiring Petitioner 

were pretextual.  See Isenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436 (11th Cir. 1996), holding that pretext 

must be shown with "significantly probative evidence."   

53. While a discriminatory statement may not demonstrate 

animus so as to make out a prima facie case, it still may be 
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part of the rebuttal of a pretextual reason offered by an 

employer.  However, herein, Mr. Buchert's cafeteria comment was 

not clearly discriminatory.  See Chambers and Jones supra.  An 

employer's "reason can not be a pretext for discrimination 

unless it is shown both that the reason was false and 

discrimination was the real reason."  Florida State University 

v. Sondel, supra, quoting St. Mary's Honor Center v. Hicks, 509 

U.S. 502, 113 S. Ct 2742 (1993).  That test was not met herein. 

RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED: that the Florida Commission on Human Relations  

enter a final order dismissing the Charge of Discrimination and 

Petition for Relief. 

DONE AND ENTERED this 18th day of July, 2003, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of July 2003. 
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