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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)ERNEST E. WHITEHURST,
)

Petitioner, )
)
) Case No. 02-3574vs.
)
)DUVAL COUNTY SCHOOL BOARD
)
)Respondent.
)

RECOMMENDED ORDER

A hearing was held, pursuant to notice, on February 17

and 18, 2003, in Jacksonville, Florida, before the Division of

Administrative Hearings by its designated Administrative Law

Judge, Barbara J. Staros.

APPEARANCES

Arthur G. Santorius, Esquire
1919 Atlantic Boulevard
Jacksonville, Florida 32207

For Petitioner:

Ernst D. Mueller, Esquire
Office of the General Counsel
117 West Duval Street, Suite 480
Jacksonville, Florida

For Respondent:

32202

STATEMENT OF THE ISSUE

Whether Respondent violated the Florida Civil Rights Act of

1992, as alleged in the Charge of Discrimination filed by

Petitioner on August 10, 2002.



PRELIMINARY STATEMENT

On August 10, 2002, Petitioner, Ernest E. Whitehurst, filed

a Charge of Discrimination with the Florida Commission on Human

Relations (FCHR) which alleged that the Duval County School

Board violated Section 760.10, Florida Statutes, by

discriminating against him on the basis of disability.

The allegations were investigated and on August 7, 2002,

FCHR issued its determination of "no cause" and Notice of

Determination: No Cause.

A Petition for Relief was filed by Petitioner on

FCHR transmitted the case to the Division ofSeptember 1, 2002.

Administrative Hearings (Division) on or about September 13,

A Notice of Hearing was issued setting the case for2002 .

formal hearing on November 26, 2002. On November 19, 2002,

Petitioner filed a Motion for Continuance which was granted.

The hearing was rescheduled for January 16, 2003.

On December 23, 2002, Respondent filed a Motion for Summary

On January 7, 2003, Respondent filed an unopposedJudgment.

Motion to Continue Hearing. The motion was granted and the

hearing was rescheduled for February 17 and 18, 2003.

Respondent's Motion for Summary Judgment was withdrawn on

January 21, 2003.

At hearing, Petitioner presented the testimony of Vicki

Rideout Reynolds, Lisa Jones Moore, Lawrence R. McDonald, and
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Dr. Polly Wietzke Peterson, and testified on his own behalf.

Petitioner offered Exhibits numbered 1(a) through 1(n), 2(a)

through 2(g), 3(a) through 3(s), 4(a) through 4(u), and 5(a)

through 5(c), which were admitted into evidence. Respondent

presented the testimony of Vicki Rideout Reynolds, Ethel E.

Tarrant, Dale Lee Taylor, Daryl Leroy Williams, Michael Allen

Myers, Daniel J. Bushnell, Colleen K. Taylor, Conni

Vandenabeele, Rufus Albert Harmon and the deposition testimony

of Emanuel Martinez, M.D. Respondent offered Exhibits

numbered 1(a) through l(i), 2, 3(a) and (b), 4 and 4(a), 5(a)

through 5(g), 6, 7, 8, 9(a) through 9(f), 10, 11(a) and (b),

12(a) and (b) and Composite 13, which were admitted into

evidence.

A Transcript consisting of two volumes was filed on

On March 27, 2003, the parties filed a JointMarch 25, 2003.

Motion to Extend Time for filing Proposed Recommended Orders.

The motion was granted.. On May 12, 2003 and May 1, 2003,

respectively, Petitioner and Respondent filed Unopposed Motions

for Enlargement of Time for Filing Proposed Recommended Orders.

The motions were granted. The parties timely filed Proposed

Recommended Orders which have been considered in the preparation

of this Recommended Order.
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FINDINGS OF FACT

Stipulated Facts

Petitioner, Ernest E. Whitehurst, was employed by the1 .

Duval County School District (school district) beginning

November 26, 1984.

Petitioner was discharged from employment effective2.

August 25, 2000.

Petitioner was informed of his discharge by a letter3.

signed by Lisa Moore, an employee of the school district, a copy

of which was hand-delivered by management.

Petitioner suffered an on-the-job injury in September4.

of 1991.

After recovering from the on-the-job injury, Petitioner5.

had a permanent injury in that he was restricted in lifting

objects.

Petitioner filed a charge of discrimination in relation6.

to his termination on or about August 6, 2001 .

Petitioner is presently suffering from a serious mental7.

disorder.

Facts Established by the Evidence of Record

The letter of termination stated in pertinent part:8.

Under Civil Service Rule 9.05(1), an
employee can be dismissed for inability to
perform assigned duties. You were hired as
a school [sic] clerk II, after a fitness for
duty assessment, job skills inventory and

4



job search, the district has determined that
you are unable to perform your assigned
duties and that there are no other positions
available.[1]

Petitioner was hired and worked as a Stock Clerk II.9.

The position description for Stock Clerk II includes the

following:

KNOWLEDGES, SKILLS AND ABILITIES: Ability
to establish and maintain effective working
relationships with others. Requires
alertness and manual dexterity. Ability to
understand and carry out oral and written
instructions. Ability to maintain manual
and computerized records. Ability to lift
60 pounds. Ability to operate computer.
Knowledge of computers regarding maintenance
of records and inventories. Knowledge of
storeroom methods and procedures.

The job description also includes the following as10.

examples of work to be performed: supervising and/or

participating in the ordering, receiving, storing, and issuing

of a variety of equipment and supplies; assembling, parking, and

arranging for transport of stored materials; preparing and

maintaining an inventory system using computerized and manual

records; and meiy be required to drive a truck up to 26,000 GUV,

as well as to operate a forklift, stock-picker, and other

material-handling equipment.

Physical Injuries

During his first years as a district employee,11.

Petitioner apparently performed his job without serious problem

5



or difficulty. On September 9, 1988, however, he strained and

pulled his right arm and shoulder while lifting a gate to open

which limited his ability to raise his arm over his head andit,

in reaching. Medical records reflect that a long period of

limited duty ensued during which Petitioner was medically

restricted to lifting no more than 30 pounds and doing no

overhead lifting with his right arm.

On September 6, 1991, Petitioner was injured on the12.

job again. The description of the accident furnished by the

school district, is as follows:

Employee was moving storage bins in
Warehouse and they fell over on him, hurting
his head, nose, back, both shoulders and
both knees.

Petitioner ’s treating physician at the time of the13.

1991 injury, Dr. Lenger, a neurologist, placed work restrictions

The primary work restriction limited Petitioneron Petitioner.

to lifting not more than 30 pounds. The physical sequela from

this accident remained with Petitioner through the time he was

dismissed.

14. On August 30, 1995, Dr. Lenger, determined that

Petitioner's injury was permanent in nature and irreversible.

Petitioner ’s work restrictions at this point included the

following: sitting no more than one hour; driving no more than

one hour,- standing no more than one hour; no prolonged walking;

6



no repetitive bending; and no carrying or lifting in excess

of 30 pounds. These same work limitations were reiterated by

Dr. Lenger on March 8, 1996, with the exception of the walking

The last medical report reiterating the physicallimitation.

restrictions was dated April 27, 2000. The restrictions

Langer remained in effect when Petitioner wasdescribed by Dr.

dismissed.

15. In 1999, Petitioner developed carpal tunnel syndrome.

On September 17, 1999, Dr. Lenger reported that Petitioner had

"worsening CTS [carpal tunnel syndrome] bilat." This finding

was reported by Dr. Lenger again on September 27, 1999, along

with the notation "requires wrist splints for CTS."

Dr. Lenger's January 14, 2000, report indicates "Rt. Carpal

tunnel syndrome."2 This condition also continued to affect

Petitioner through the end of his employment with the school

district. It hindered his ability to do repetitive work.

The school district accommodated Petitioner for his16.

physical disabilities for many years by permitting him to remain

on light-duty status. He received generally satisfactory job

evaluations. However, his supervisors based these evaluations

on the limited amount of work he was able to do, not on the

entire scope of the job.

7



Mental Illness3

Petitioner also developed manifestations of mental17.

illness during the time frame he was employed with the district.

On or about March 8, 1996, Dr. Lenger reported that Petitioner

was so upset he couldn't stop crying. Dr. Lenger's progress

notes reflect that Petitioner ’s regular physician put him on an

Petitioner continued to take the anti-anti-depressant.

depressant through the time he was dismissed from employment by

the district.

On July 13, 1998, a Monday, Petitioner told his18.

supervisor and another co-worker that he had contemplated

suicide during the prior weekend. He also told them that he had

hit himself in the head numerous times. Larry McDonald,

Director, Consolidated Services Property Manager, told

Petitioner to go to the district's Wellness Clinic for

counseling, but. Petitioner refused.

Petitioner admitted to barking from time to time in19.

According to Petitioner, he did this to startlethe workplace.

Petitioner's barking was observed and heard by manypeople.

district employees, including Larry McDonald, Lee Taylor, Leroy

Williams, Michael Myers, Colleen Taylor, and Rufus Harmon.

These people found Petitioner's barking disturbing, frightening,

strange, or annoying. It occurred frequently, was very loud

8



and could be heard 300 to 400 feet away, half the length of the

warehouse, and while visitors were present in the warehouse.

During the course of his employment, Petitioner made20 .

threatening remarks concerning management and specifically

concerning Larry McDonald, Petitioner's superior through the

reporting chain. On one occasion in 1999, Petitioner remarked

to a co-worker that he would line management up and shoot them.

Petitioner stated that if he lost his job, he would get even, a

comment made in a conversation concerning other persons on

"light" duty who had been dismissed.

Petitioner had a psychiatric examination on August 24,21.

2000, after he had received his letter of dismissal, but prior

Accordingto the last day of his employment, August 25, 2000.

to Petitioner's psychiatrist, Dr. Martinez, Petitioner was

having intense thoughts of killing himself and his supervisor

because of being dismissed. Dr. Martinez hospitalized

Petitioner due to suicidal and homicidal ideation on an

emergency basis at Ten Broeck Hospital, and recommended long-

It was Dr. Martinez's opinion thatterm psychiatric treatment.

Petitioner was not employable at that point.

Petitioner acknowledged that when he visited22 .

Dr. Martinez on August 24, 2000, he had been homicidal and that

he expressed at that point that he wanted to kill Mr. McDonald.

9



23. Dr. Martinez has continued to see Petitioner on a very-

regular basis. Petitioner's diagnosis is intermittent explosive

disorder, clinical depression, and personality disorder.

Dr. Martinez testified that Petitioner functions on a chronic

level of paranoia and distrust, which is psychotic.

Dr. Martinez stated that Petitioner continues to be permanently

mentally disabled as a result of his industrial accident and the

psychiatric sequelae following the accident.4

24. It is Dr. Martinez's opinion that Petitioner "has

always been severely mentally disturbed," that he is very

distrusting on a chronic basis, probably since he was a small

boy, and that he is suspicious, hypervigilant and explosive.

"I think he's been that way for quite a while." According to

Dr. Martinez, behavior such as barking in the workplace is

indicative of severe mental disturbance.

Employability at Time of Dismissal

Mr. McDonald estimated that Petitioner was doing25.

only 35 percent of his job and was not carrying out its

essential functions at the time of his dismissal. A supervisor

estimated that Petitioner did 40 percent of his job. Another

supervisor estimated that Petitioner could do between 15 percent

to 25 percent of the job. One co-worker stated that Petitioner

No one testified that Petitioner was abledid very little work.

to do all functions of his job.

10



In the opinion of Dr. Martinez, Petitioner was not26.

able to do his work:

If he hadn't been terminated, I mean, is
there any reason you would suspect he
couldn't continue working unless there was
another triggering event?

Q:

If he had not been terminated?A:

Q: Yes.

I think that he needed to be out of this
He couldn't do it.

A:
work situation.

Because there were triggering events
other than the termination?
Q:

He's fully disabled,
couldn't do his job.
handled that I have the issue with,

was--minimize the damage control ,

have been--human resources screen them
before they work with children, you know.

You know, he
But it's how it was

A:

It
It should

27. In 1998, the district had 65 employees in "light" duty

positions who could not perform and who had reached maximum

medical improvement ("MMI"). The purpose of "light" duty was to

allow employees a reasonable period of time to heal if they were

The school district hired a new "Safety Director" whoinjured.

was instrumental in the implementation of a process directed

toward this large number of individuals who were not performing

A review of their statusthe full scope of their jobs.

commenced to either find jobs for them or separate those

individuals who had reached MMI. Petitioner was one of the

employees who became a subject of this process.

11



The evidence is unclear as to whether every step of28.

this process was undertaken regarding Petitioner. The first

step was a fitness for duty evaluation. This step was

unnecessary regarding Petitioner because the school district

already had Dr. Lenger's opinion that Petitioner's physical

The termination letter indicated thatinjuries were permanent.

prior to Petitioner's dismissal, a job skills inventory and

search for other possible jobs for him within the district had

been conducted, although no business records relating to this

search was produced.

Vicki Reynolds is the current Assistant Superintendent29.

While she was not in that position at theof Human Resources.

time of Petitioner's dismissal, she reviewed school district

business records relating to available vacancies which the

district had in the months immediately prior to Petitioner's

She also reviewed business records relating todismissal.

individuals who had been surplused because their positions had

been cut for budgetary reasons. Those persons have rights to

positions under the collective bargaining agreement and, in the

case of teachers, under the applicable teacher tenure law.

Ms. Reynolds' review indicated that the school district had no

vacant position in which Petitioner could have been placed at

the time of dismissal, taking into consideration Petitioner's

limitations.
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At the time of Petitioner's dismissal, there were some30 .

persons occupying Stock Clerk II positions who did not regularly

do lifting, e.g., persons assigned to the purchasing office.

However, according to Mr. McDonald, all Stock Clerk II's "are

required to have the ability to lift." Regarding those

positions, Mr. McDonald stated:

Q: He [Petitioner's attorney] mentioned
three things, whether stock clerks do
computerized work, telephone, typing. Is
that all part of a Stock Clerk II's job that
goes along with lifting? Do they all do
some of that?

A: Yeah. The stock clerks that work in the
office, their duties are typical clerical
duties. They--they're expected to be able
to work on a computer, on a computer
networking system. They're expected to work
on the telephone with both vendors and
school board customers and meet personally
with the vendors.

Do they go into the warehouse ever?Q:

Yes, they do.A:

What do they do out there?Q:

A: The ones on the warehouse side, they are
in charge of certain commodities. We have--
in the warehouse, we have 6,000 items,
different items. And we break it up by
about a third of those for each one. And
their duties are to make sure that we are
carrying and maintaining our certain
inventory levels.

This may require them to go out and
physically count, physically inspect, move
around items, help with the incoming of the
inventory when it comes in as an inspector.

13



And . . . but why could Whitehurst not
have been placed in one of those jobs, which
is the implication, in August of 2000?

Q:

Well, we didn't have any openings,

you cannot bump a person out of a job.
illegal under the civil service rules and
regulations.

AndA:
It's

And any other reason that you can--Q:

A: Well, his physical impairment.
Mr. Whitehurst was limited to sitting,
standing, walking. He had carpel tunnel on
his wrist. He had several reasons that he
wouldn't be a candidate for one of those
jobs, if I had an opening at the time.

Petitioner did not identify a specific vacant position31.

which the district had at the time he was dismissed for which he

was qualified.

Petitioner had been issued a statement of eligibility32.

for a teaching certificate. However, Petitioner had been

evaluated by the school district and found not to be suitable

for teaching positions. Dr. Martinez concurred that it would

not have been appropriate for Petitioner to work at a school

either before or after he was dismissed.

Petitioner was dismissed on August 11, 2000, effective33.

August 25, 2000, for inability to perform his assigned duties

and because no other position for him was available pursuant to

Civil Service Rule 9.05(1) providesCivil Service Rule 9.05(1).

that employees may be dismissed for cause. A determination of

14



cause may be predicated on "inability to perform assigned

» 5duties.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has34.

jurisdiction over the parties and subject matter in this case.

Sections 120.569 and 120.57, Florida Statutes.

The Florida Civil Rights Act (the Act) states that it35.

is an unlawful employment practice for an employer to discharge

or otherwise discriminate against an individual on the basis of

handicap. Section 760.10(1), Florida Statutes.

The Act is to be construed in conformity with federal36.

Specifically, courts have looked to the Rehabilitationlaw.

Act, 29 U.S.C., et seq., and the Americans With Disabilities Act

(ADA), 42 U.S.C. Section 12101, et seq., as well as related

regulations and judicial decisions, in construing claims

relating to handicap or disability. Chanda v. Engelhard/ICC,

234 F.3d 1219 (llth Cir. 2000); Brand V. Florida Power

Corporation, 633 So. 2d 504 (Fla. 1st DCA 1994).

In construing the Act in accordance with federal law,37.

the method of proving discrimination is normally analyzed by a

tribunal based upon an approach set forth in the United States

Supreme Court cases of McDonnell Douglas v. Green, 411 U.S. 792,

93 S. Ct. 1817, 36 L.Ed.2d 668 (1973); and Texas Department of

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089,

15



In this method of analysis, the employee67 L.Ed.2d 207 (1981).

has the burden of establishing by a preponderance of the

evidence a prirna facie case of unlawful . discrimination. If the

employee succeeds, a presumption of discrimination arises and

the burden shifts to the employer to produce evidence

articulating a legitimate, nondiscriminatory reason for its

If the employer produces such evidence, the employeeaction.

must prove that the employer's proffered reason was not the true

reason for the employment decision, but was, in fact, a pretext

for discrimination. See Department of Corrections v. Chandler,

S82 So. 2d 1183 (Fla. 1st DCA 1991) (court discusses shifting

burdens of proof in discrimination cases).

38. However, the McDonald Dougless/Burdine approach is

frequently modified in handicap or discrimination cases in

situations in which the employer admits that the plaintiff's

handicap or disability was the reason for the adverse employment

Brand, supra at 508, citing Barth v. Gelb, 2 F.3d 1180,action.

Discriminatory intent is not1183-1187 (D.C. Cir. 1993).

necessarily the issue in such cases, such as this one, because

the employer has admitted taking the action complained of

because of the employee's handicap or disability. Brand, supra.

Thus, the McDonald Douglas/Burdine burden shifting analyses is

inapplicable here. Brand, supra at 509.

16



Accordingly, in this case. Petitioner's burden is to39.

establish a prima facie case of employment discrimination by

proving (1) that he is a handicapped or disabled individual

(2) that he was a qualified individual at theunder the Act;

relevant time, i.e., that he could perform the essential

functions of the job in question with or without reasonable

accommodations; and (3) that he was discriminated against

Lucas v. Grainger, suprabecause of his handicap or disability.

Ifat 1255; Reed v. Heil, supra at 1061; Brand, supra at 510.

Petitioner is unable to establish a prima facie case, the burden

of producing rebuttal evidence does not shift to the employer

and judgment should be entered for the employer. Brand, 633

So. 2d at 510-511.

In the event that Petitioner does meet his burden of40.

proof, the employer then has the burden of showing that the

Petitioner's handicap is such that it cannot be accommodated or

that the proposed accommodation is unreasonable because it

results in an undue hardship on defendant's activities. Brand,

supra at 511-512.
Once the employer places in evidence valid reasons for41.

the challenged action, Petitioner cannot remain silent, but must

rebut the employer's position, if he can. Brand, supra at 612.

In this connection, the ultimate burden of persuasion in the

case remains with the employee (Petitioner). Id. at 615.

17



The ADA defines a disability as a physical or mental42.

impairment that substantially limits one or more of the major

life activities of an individual. Chanda, supra at 1221.

There is a split of opinion as to whether a43.

restriction to avoid heavy lifting and manual labor constitutes

a disability within the meaning of the ADA. While not reaching

a determination in the case in which this issue was addressed,

the Eleventh Circuit discussed this issue at length in Reed v.

Heil, supra at 1061:

This court has never faced the question of
whether a restriction to avoid heavy and
extra heavy manual labor, or more
specifically, whether a restriction to lift
no more than forty-five or fifty pounds and
avoid, frequent bending, stretching, and
twisting, fails as a matter of law to
establish a disability within the meaning of
the ADA. The magistrate and district courts
concluded that these restrictions did not
exclude Reed from a broad range of jobs. A
number of circuits have reached similar
conclusions, holding as a matter of law that
lifting restrictions comparable to Reed’s do
not constitute a disability. See Thompson
v. Holy Family Hosp., 121 F.3d 537, 539-40
(9th Cir. 1997)(restriction from lifting
more than fifty pounds twice per day and one
hundred pounds once per day not a
disability); Williams v. Channel Master
Satellite Sys., Inc., 101 F.3d 346, 349 (4th
Cir. 1996)(twenty-five pound lifting
restriction not a disability); Aucutt v. Six
Flags Over Mid-America, Inc., 85 F.3d 1311,
1319 (8th Cir. 1996)(twenty-five pound
lifting restriction not a disability); Ray
v, Glidden Co., 85 F.3d 227, 228-29 (5th
Cir. 1996)(restriction allowing limited

18



lifting of forty-four to fifty-six pounds
not a. disability).

One district court in this circuit has
rejected the reasoning of those cases,
finding that restrictions slightly more
onerous than Reed's do constitute a
disability. See Frix v. Florida Tile
Indus., Inc., 970 F.Supp. 1027, 1034 (N.D.
Ga. 1997)(restricted to lifting no more than
twenty-five pounds with limited bending and
stooping). The Seventh Circuit has held
that shoulder injury restrictions of no
heavy lifting, overhead work, pulling, or
pushing presented a genuine issue of
material fact as to whether the plaintiff
was disabled. See Cochrum v. Old Ben Coal
Co., 102 F.3d 908, 911 (7th Cir. 1996). The
Interpretive Guidelines for the ADA support
this view, providing the following example:
"[A]n. individual who has a back condition
that prevents the individual from performing
any heavy labor job would be substantially
limited in the major life activity of
working because the individual's impairment
eliminates his or her ability to perform a
class of jobs."

In the instant case, the school district does not44.

dispute that that Petitioner is a handicapped individual under

applicable law. Accordingly, the first prong of the prima facie

case has been met by Petitioner.

Petitioner next must establish that he could perform45.

the essential functions of the job to satisfy the second prong

of the test.

The Eleventh Circuit addressed the issue of46.

determining what functions of a particular job are deemed to be

essential:

19



The ADA provides that in determining what
functions of a given job are deemed to be
essential, "consideration shall be given to
the employer's judgment . . . and if an
employer has prepared a written description
before advertising or interviewing
applicants for the job, this description
shall be considered evidence of the
essential functions of the job." 42 U.S.C.
§ 12111(8). Regulations promulgated under
the ADA further identify three factors that
can be considered pursuant to an inquiry
regarding whether a particular task is an
essential part of a job: (1) the reason the
position exists is to perform the function;
(2) there are a limited number of employees
available among whom the performance of the
job function can be distributed; and (3) the
function is highly specialized so that the
incumbent in the position was hired for his
or her expertise or ability to perform the
particular function. 29 C.F.R.
§ 1630.2(n)(2)(i)-(iii)(1996).

Holbrook v. City of Alpharetta, Georgia, 112 F.3d 1522,

1526 (11th Cir. 1997).

Reasonable accommodation is defined in 29 C.F.R.47.

Section 1630.2(o), which provides in pertinent part:

(o) Reasonable accommodation.

The term reasonable accommodation(1)
means:

(ii)
work environment, or to the manner or
circumstances under which the position held
or desired is customarily performed, that
enable a qualified individual with a
disability to perform the essential
functions of that position;

Modifications or adjustments to the

20



(2) Reasonable accommodation may include
but is not limited to:

(i) Making existing facilities used by
employees readily accessible to and usable
by individuals with disabilities; and

(ii) Job restructuring; part-time or
modified work schedules; reassignment to a
vacant position; acquisition or
modifications of equipment or devices;
appropriate adjustment or modifications of
examinations, training materials, or
policies; the provision of qualified readers
or interpreters; and other similar
accommodations for individuals with
disabilities.

(3) To determine the appropriate reasonable
accommodation it may be necessary for the
covered entity to initiate an informal,
interactive process with the qualified
individual with a disability in need of the
accommodation. This process should identify
the precise limitations resulting from the
disability and potential reasonable
accommodations that could overcome those
limitations. . (Emphasis supplied)

Petitioner asserts that modifications or adjustments48.

e.g., using a forklift, using tools for reaching, and sliding

taken to assist him in performingheavier boxes on strong paper,

his duties, enabled him to perform the essential functions of

However, the weight of the evidence established thatthe job.

he could not perform the essential functions of the job with or

without reasonable accommodations. The testimony that

Petitioner was able to do at most less than half of his job was

21



consistent and unrebutted. Moreover, the job evaluations that

indicated he was performing satisfactorily were made based upon

the limited job that he was doing and do not prove that he was

able to perform the essential functions of the job.

The fact that an employer accommodates an employee.49.

even though the employer is not or may not be legally required

does not necessarily give rise to any legal liabilityto do so,

for failure to reasonably accommodate when such a practice is

As discussed by the Eleventh Circuit,discontinued.

Significantly, what is reasonable for each
individual employer is a highly fact-
specific inquiry that will vary depending on
the circumstances and necessities of each
employment situation. Federal regulations
promulgated pursuant to the ADA expressly
note that

[a]n employer or other covered
entity may restructure a job by
reallocating or redistributing
non-essential, marginal job
functions . . . . An employer or
other covered entity is not
required to reallocate essential
functions. The essential
functions are by definition those
that the individual who holds the
job would have to perform, with or
without accommodation, in order to
be considered qualified for the
position.

29 C.F.R. Part 1630, Appendix at 344.
also Milton v. Scrivner, Inc., 53 F.3d 1118,

1124 (10th Cir. 1995)("An employer is not
required by the ADA to reallocate job duties
in order to change the essential functions
of a job."); Larkins v. CIBA Vision Corp.,

See

22



858 F.Supp. 1572, 1583 (N.D. Ga. 1994)

("[R]easonable accommodation does not
require an employer to eliminate essential
functions of the position.").

We agree that the record unambiguously
reveals that the police department made

certain adjustments to accommodate Holbrook
in the past .

we cannot say that the City'sHowever,
decision to cease making those
accommodations that pertained to the
essential functions of Holbrook's job was
violative of the ADA.

Holbrook, supra at 1527-1528.

Petitioner argues that he should have been offered a50.

vacant position, including teacher positions. However, he has

failed to establish that there was another vacant position at

the school district, which he could have held.

As to being reassigned to a teaching position,51.

Petitioner had been evaluated by the school district and found

Intertwined is theto be not suitable for teaching positions.

district's knowledge that he had a history of mental illness, at

least to some extent, evidenced by consistent testimony from

numerous witnesses of Petitioner's peculiar, inappropriate

behavior while on the job, e.g., barking in the workplace. The

fact that Petitioner had a statement of eligibility for a
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teaching certificate does not mean that the school district is

obligated to place him in a teaching position.

Further, Petitioner argues that the school district52.

should have engaged in an interactive process about reasonable

accommodations prior to his dismissal. First, 29 C.F.R.

refers to any such interactive process asSection 1630.2(o)(3),

Finally, the school district'spermissive, not mandatory.

accommodation of Petitioner's limitations for years is evidence

that an interactive process took place over time. Petitioner's

handicap was and is such that it could not be reasonably

accommodated by the school district.

Accordingly, as to the second prong of a prima facie53.

case, Petitioner has failed to establish that he was qualified

for the Stock Clerk II position from which he was removed.

As to the third prong of the prima facie test, while54.

the school district acknowledges that they removed Petitioner

because of his disability, the removal did not constitute

unlawful discrimination.

Since Petitioner did not establish a prima facie case55.

of unlawful discrimination on the basis of handicap, the burden

does not shift to the employer.

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions

of Law set forth herein, it is
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RECOMMENDED:

That the Florida Commission on Human Relations enter a

final order dismissing the Petition for Relief filed by

Ernest E. Whitehurst.

DONE AND ENTERED this day of June, 2003, in

Tallahassee, Leon County, Florida.

BARBARA J. STA
AdministrativeHaw Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

S

SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this day of June, 2003.

ENDNOTES

1/ The word "school" was crossed out and the work "stock" was
substituted in handwriting.

2/ While it is not entirely clear what is meant by "Rt", it
does not likely mean "right" because Dr. Lenger's notes describe
the condition as "bilat" and multiple wrist splints were
prescribed. The record does not reflect whether the cause of
the carpel tunnel syndrome was work-related. However, that is
not an issue raised in this case.

3/ Petitioner contends that his dismissal was based solely on
his physical limitations and not on any mental infirmities. The
weight of the evidence is to the contrary. Both management and
his co-workers were aware of certain behaviors discussed herein
that related to Petitioner's mental condition during his
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employment. It is impossible to totally isolate his mental
condition from his physical condition in terms of others'
perceptions and beliefs regarding Petitioner's ability to
perform his job duties. Moreover, on May 22, 2001, Dr. Martinez
wrote in a letter that he believed that Petitioner's psychiatric
condition is causally related to his worker's compensation
injury and the psychiatric sequelae following this injury, not
to his dismissal.

4/ Dr. Martinez's deposition was taken on January 31, 2003,
less than three weeks before the final hearing.

5/ In his Proposed Recommended Order, Petitioner argues that
the school district did not follow its procedure under its Civil
Service Rule 9.05 regarding furnishing the employee a detailed
written statement supporting his dismissal and notifying him of
his right to appeal the action. While these may be matters
relevant to a civil service proceeding, they do not come into
play regarding whether or not the school district illegally
discriminated against Petitioner on the basis of disability.
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

PHILOMENE AUGUSTIN,               ) 
                                  ) 
     Petitioner,                  ) 
                                  ) 
vs.                               )   Case No.  02-4049 
                                  ) 
MARRIOTT SENIOR LIVING            ) 
SERVICES, INC.,1                  ) 
                                  ) 
     Respondent.                  ) 
__________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a hearing was conducted in this case 

pursuant to Sections 120.569 and 120.57(1), Florida Statutes, 

before Stuart M. Lerner, a duly-designated Administrative Law 

Judge of the Division of Administrative Hearings, on 

February 24, 2003, by video teleconference at sites in Fort 

Lauderdale and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Philomene Augustin, pro se 
                      4350 Northeast 15th Terrace 
                      Pompano Beach, Florida  33064  

 
For Respondent:  Michael W. Casey, III, Esquire 

                      Muller Mintz, P.A. 
                      First Union Financial Center, Suite 3600 
                      200 South Biscayne Boulevard 
                      Miami, Florida  33131-2338  
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STATEMENT OF THE ISSUE 

Whether Petitioner's Petition for Relief from an Unlawful 

Employment Practice (Petition for Relief) filed against 

Respondent should be granted by the Florida Commission on Human 

Relations (Commission). 

PRELIMINARY STATEMENT 

On July 12, 1999, Petitioner filed an employment 

discrimination complaint with the Commission alleging that she 

was terminated from her position as a Certified Nursing 

Assistant with Respondent "because of [her] race - Black."   

On August 27, 2002, following the completion of its 

investigation of Petitioner's complaint, the Commission issued a 

Notice of Determination:  Cause.  The cause determination was 

based upon Respondent's "fail[ure] to provide [requested] 

information within its control to the Commission."  Petitioner, 

on September 20, 2002, filed with the Commission a Petition for 

Relief seeking "$190,000.00 for all of the pain and emotional 

distress [and] embar[ra]ssment[]" [she suffered] when [she] lost 

[her] job," which, she alleged, was the result of her being 

discriminated against by Respondent because of her race. 

On October 18, 2002, the Commission referred the matter to 

the Division of Administrative Hearings (Division) for the 

assignment of a Division Administrative Law Judge to conduct a 

hearing on the allegations in Petitioner's Petition for Relief. 
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As noted above, the hearing was held on February 24, 2003,2 

Four witnesses testified at the hearing:  Respondent, John 

Culhane, Meg McKaon, and Joyce Montero.  In addition, four 

exhibits (Respondent's Exhibits 1 through 4) were offered and 

received into evidence.  The record was left open to give 

Petitioner the opportunity to present the testimony of an 

additional witness, Marie Mondesir.  On March 24, 2003, 

Respondent filed a Status Report in the instant case, in which 

it stated the following: 

1.  Respondent scheduled the deposition of 
Marie Mondesir for March 13, 2003. 
 
2.  Respondent sent a Notice of Taking 
Deposition via certified mail to Petitioner 
on February 25, 2003.  Petitioner received 
the Notice of Taking Deposition on March 1, 
2003.  A copy of the Notice of Taking 
Deposition and Petitioner's receipt of such 
Notice is attached at Tab 1. 
 
3.  Respondent served a Subpoena Ad 
Testificandum on Marie Mondesir for the 
taking of her deposition on March 4, 2003.  
A copy of proof of service is attached at 
Tab 2. 
 
4.  Neither Petitioner nor Marie Mondesir 
appeared for the deposition.  A copy of the 
certificate of no-show is attached at Tab 3.  
Respondent and the court reporter waited for 
one hour for Petitioner and Ms. Mondesir to 
appear.  Respondent then called both 
Petitioner and Ms. Mondesir to determine 
whether either of them would be attending 
the deposition.  However, Respondent could 
not reach either Petitioner or Ms. Mondesir 
by telephone. 
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Having received Respondent's Status Report, the 

undersigned, on March 24, 2003, issued an Order Directing 

Response, which provided, in pertinent part, as follows: 

No later than ten days from the date of this 
Order Directing Response, Petitioner shall 
advise the undersigned in writing as to 
whether she still desires to present the 
testimony of Ms. Mondesir and, if so, those 
dates on which she and Ms. Mondesir will be 
unavailable for the taking of Ms. Mondesir's 
testimony.   
 
If Petitioner indicates in her written 
advisement that she is no longer desirous of 
presenting Ms. Mondesir's testimony, or if 
she fails to timely file the written 
advisement required by this Order Directing 
Response, the undersigned will issue an 
order closing the evidentiary record in the 
instant case. 
 
If Petitioner indicates in a timely filed 
written advisement that she still desires to 
present the testimony of Ms. Mondesir, no 
later than five days after the filing of 
such written advisement, Respondent shall 
advise the undersigned in writing of those 
dates on which it will be unavailable for 
the taking of Ms. Mondesir's testimony. 
 
After the expiration of this five-day 
response period, the undersigned will notify 
the parties in writing of when and where the 
final hearing in this case will resume (for 
the purpose of taking Ms. Mondesir's 
testimony).[3]  
 

Not having received a response from Petitioner to his Order 

Directing Response, the undersigned, on April 9, 2003, issued an 

order closing the evidentiary record in this case and 

establishing a deadline for filing proposed recommended orders 



 5

(no later than 30 days from the date of the filing of the 

hearing transcript with the Division). 

The Transcript of the final hearing (consisting of one 

volume) was filed with the Division on May 7, 2003.   

Petitioner and Respondent filed Proposed Recommended Orders 

on March 24, 2003, and June 6, 2003, respectively.  These post-

hearing submittals have been carefully considered by the 

undersigned. 

FINDINGS OF FACT 

Based on the evidence adduced at hearing, and the record as 

a whole, the following findings of fact are made: 

1.  At all times material to the instant case, Respondent 

operated Marriott Forum at Deercreek (hereinafter referred to as 

the "Facility"), a "senior living community, nursing home." 

2.  Petitioner was employed as a Certified Nursing 

Assistant (hereinafter referred to as "CNA") at the Facility 

from 1992 or 1993, until July of 1998, when she was terminated. 

3.  Petitioner is black. 

4.  At the time of Petitioner's termination, all of the 

CNAs, and all but one of the nurses, at the Facility were black. 

5.  At the time of Petitioner's termination, the chain of 

command leading down to Petitioner was as follows:  the General 

Manager, Joanna Littlefield; the Health Care Administrator, 

Sheila Wiggins, and the Interim Director of Nursing, Michelle 
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Borland.  The Director of Human Resources was Meg McKaon.  

Ms. Littlefield had the ultimate authority to terminate 

employees working at the Facility.  Ms. Wiggins, Ms. Borland, 

and Ms. McKaon had the authority to make termination 

recommendations to Ms. Littlefield, but not to take such action 

themselves. 

6.  In July of 1998, F. S., an elderly woman in, or 

approaching, her 90's, was a resident at the Facility. 

7.  On or about July 9, 1998, Petitioner was involved in a 

scuffle with F. S. while giving F. S. a shower.  Joyce Montero, 

a social worker at the Facility, was nearby in the hallway and 

heard the "commotion."   When F. S. came out of the shower, 

Ms. Montero spoke to her.  F. S. appeared to be "very upset."  

She was screaming to Ms. Montero, "Get her away from me; she hit 

me," referring to Petitioner.  Ms. Montero noticed that F. S. 

"had blood [streaming] from her nostril to at least the top of 

her lip."  The nursing staff then "took over" and "cleaned up 

[F. S.'s] blood" with a towel.  

8.  Ms. McKaon was contacted and informed that there was a 

CNA who had "had an altercation with a resident." 

9.  Ms. McKaon went to the scene "right away" to 

investigate. 

10.  When Ms. McKaon arrived, F. S. was still "visibly 

shaken and upset."  Ms. McKaon saw the "bloody towel" that had 
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been used to clean F. S.'s face "there next to [F. S.]."   F. S. 

told Ms. McKaon that she was "afraid [of Petitioner] and that 

she [had been] punched in the nose" by Petitioner.  

11.  In accordance with Facility policy, Petitioner was 

suspended for three days pending the completion of an 

investigation of F. S.'s allegation that Petitioner had 

"punched" her. 

12.  Ms. Wiggins and Ms. McKaon presented Petitioner with a 

written notice of her suspension, which read as follows: 

Description of employee's behavior . . . . 
 
On July 9, 1998, one of our residents  
[F. S.] was being given a shower by 
[Petitioner].  [F. S.] stated that 
[Petitioner] punched her in the nose.  (She 
was crying and bleeding:  witnessed by Joyce 
Montero). 
 
Suspension For Investigation 
 
To provide time for a thorough investigation 
of all the facts before a final 
determination is made, you are being 
suspended for a period of 3 days. 
 
Guarantee Of Fair Treatment Acknowledgement 
 
I understand that my manager has recommended 
the termination of my employment for the 
reasons described above and that I have been 
suspended for 3 days while a decision 
regarding my employment status is made.  I 
understand that the final decision regarding 
my employment status will be made by the 
General Manager. 
 
The suspension period will provide time for 
an investigation of all facts that led to 
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this recommendation.  I understand that the 
General Manager will be conducting this 
investigation.  I further understand that if 
I feel I have information which will 
influence the decision, I have a right to 
and should discuss it with the General 
Manager. 
 
I am to report to my manager on July 13, 
1998 at 10:00 a.m. 
 

Petitioner was asked to sign the foregoing notice, but refused 

to do so. 

13.  Ms. McKaon conducted a thorough investigation into the 

incident.  Following her investigation, she came to the 

conclusion that there was "enough evidence to terminate" 

Petitioner.  As a result, she recommended that Ms. Littlefield 

take such action, the same recommendation made by Ms. Wiggins. 

14.  After receiving Ms. McKaon's and Ms. Wiggins' 

recommendations, Ms. Littlefield decided to terminate 

Petitioner's employment. 

15.  The termination action was taken on or about July 23, 

1998. 

16.  At this time, the Facility was on "moratorium" status 

(that is, "not allowed to accept any more patients") as a result 

of action taken against it by the Agency for Health Care 

Administration because of the "many" complaints of mistreatment 

that had been made by residents of the Facility. 
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17.  Ms. Wiggins was given the responsibility of personally 

informing Petitioner of Ms. Littlefield's decision. 

18.  After telling Petitioner that her employment at the 

Facility had been terminated, Ms. Wiggins escorted Petitioner 

out of the building and to the parking lot.  In the parking lot, 

Ms. Wiggins said to Petitioner something to the effect that, 

she, Ms. Wiggins, was "going to take all of the black nurses in 

the Facility."  (What Ms. Wiggins meant is not at all clear from 

the evidentiary record.) 

19.  Following Petitioner's termination, the racial 

composition of the CNA staff at the Facility remained the same:  

all-black, as a black CNA filled Petitioner's position. 

20.  There has been no persuasive showing made that 

Petitioner's race played any role in Ms. Littlefield's decision 

to terminate Petitioner's employment. 

CONCLUSIONS OF LAW 
 

21.  The Florida Civil Rights Act of 1992 (hereinafter 

referred to as the "Act") is codified in Sections 760.01 through 

760.11, Florida Statutes, and Section 509.092, Florida Statutes. 

22.  Among other things, the Act makes certain acts 

"unlawful employment practices" and gives the Commission the 

authority, if it finds, following an administrative hearing 

conducted pursuant to Sections 120.569 and 120.57, Florida 

Statutes, that such an "unlawful employment practice" has 
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occurred, to issue an order "prohibiting the practice and 

providing affirmative relief from the effects of the practice, 

including back pay."  Sections 760.10 and 760.11(6), Florida 

Statutes.  

23.  Among the "unlawful employment practices" prohibited 

by the Act is that described in Section 760.10(1)(a), Florida 

Statutes, which provides as follows: 

It is an unlawful employment practice for an 
employer:[4]  
 

To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

24.  In the instant case, Petitioner has alleged that 

Respondent committed such an "unlawful employment practice" when 

it acted with discriminatory intent based on her race to 

terminate her employment as a CNA at the Facility in July of 

1998.   

25.  Petitioner had the burden of proving, at the 

administrative hearing held in this case, that she was the 

victim of such discriminatorily motivated action.  See 

Department of Banking and Finance Division of Securities and 

Investor Protection v. Osborne Stern and Company, 670 So. 2d 

932, 934 (Fla. 1996)("'The general rule is that a party 
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asserting the affirmative of an issue has the burden of 

presenting evidence as to that issue."'); Florida Department of 

Health and Rehabilitative Services v. Career Service Commission, 

289 So. 2d 412, 414 (Fla. 4th DCA 1974)("[T]he burden of proof 

is 'on the party asserting the affirmative of an issue before an 

administrative tribunal."'); and Mack v. County of Cook, 827 F. 

Supp. 1381, 1385 (N.D. Ill. 1993)("To prevail on a racially-

based discriminatory discharge claim under Title VII, Mack must 

prove that she was a victim of intentional discrimination."5).  

26.  "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).   

27.  "Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption."  King v. La Playa-De Varadero 

Restaurant, No. 02-2502, 2003 WL 435084 *3 n.9 (Fla. DOAH 

2003)(Recommended Order).   

28.  "[D]irect evidence is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor. . . .  

If an alleged statement at best merely suggests a discriminatory 

motive, then it is by definition only circumstantial evidence."  

Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  

Likewise, a statement "that is subject to more than one 
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interpretation . . . does not constitute direct evidence."  

Merritt v. Dillard Paper Co., 120 F.3d 1181, 1189 (11th Cir. 

1997). 

29.  "[D]irect evidence of intent is often unavailable."  

Shealy v. City of Albany, Ga., 89 F.3d 804, 806 (11th Cir. 

1996).  For this reason, those who claim to be victims of 

discrimination "are permitted to establish their cases through 

inferential and circumstantial proof."  Kline v. Tennessee 

Valley Authority, 128 F.3d 337, 348 (6th Cir. 1997).  

30.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the "shifting 

burden framework established by the [United States] Supreme 

Court in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. 

Ct. 1817, 36 L.Ed.2d 668 (1973) and Texas Dep't of Community 

Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L.Ed.2d 

207 (1981)" is applied.  "Under this framework, the 

[complainant] has the initial burden of establishing a prima 

facie case of discrimination.  If [the complainant] meets that 

burden, then an inference arises that the challenged action was 

motivated by a discriminatory intent.  The burden then shifts to 

the [respondent] to 'articulate' a legitimate, non-

discriminatory reason for its action.6  If the [respondent] 

successfully articulates such a reason, then the burden shifts 

back to the [complainant] to show that the proffered reason is 
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really pretext for unlawful discrimination."  Schoenfeld v. 

Babbitt, 168 F.3d at 1267 (citations omitted.). 

31.  Under this "shifting burden framework," "comments by 

non-decisionmakers do not raise an inference of discrimination, 

especially if those comments are ambiguous."  Mitchell v. USBI 

Co., 186 F.3d 1352, 1355 (11th Cir. 1999).  Nor do 

decisionmakers' "stray remarks" of uncertain meaning, having no 

apparent connection to the adverse employment decision, raise 

such an inference.  See Beatty v. Wood, 1998 WL 832639 *4 (N.D. 

Ill. 1998)("A single ambiguous remark, standing alone, cannot 

support an inference of pretext.").   

32.  A complainant alleging discriminatory discharge, who 

lacks proof of a decisionmaker statement related to the 

decisional process which suggests that the complainant's 

discharge was discriminatorily motivated, may nonetheless 

establish "a prima facie case of discrimination [by] show[ing] 

(1) that she is a member of a protected group; (2) that she was 

qualified for the job that she formerly held; (3) that she was 

discharged; and (4) that after her discharge, the position she 

held was filled by someone not within her protected class."  

Singh v. Shoney's, Inc., 64 F.3d 217, 219 (5th Cir. 1995). 

33.  Under no circumstances is proof that, in essence, 

amounts to no more than mere speculation and self-serving belief 

on the part of the complainant concerning the motives of the 
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respondent sufficient, standing alone, to establish a prima 

facie case of intentional discrimination.  See Lizardo v. 

Denny's, Inc., 270 F.3d 94, 104 (2d Cir. 2001)("The record is 

barren of any direct evidence of racial animus.  Of course, 

direct evidence of discrimination is not necessary. . . . .  

However, a jury cannot infer discrimination from thin air.  

Plaintiffs have done little more than cite to their mistreatment 

and ask the court to conclude that it must have been related to 

their race.  This is not sufficient.")(citations omitted.); 

Reyes v. Pacific Bell, 21 F.3d 1115 (Table), 1994 WL 107994 **4 

n.1 (9th Cir. 1994)("The only such evidence [of discrimination] 

in the record is Reyes's own testimony that it is his belief 

that he was fired for discriminatory reasons.  This subjective 

belief is insufficient to establish a prima facie case."); 

Little v. Republic Refining Co., Ltd., 924 F.2d 93, 96 (5th Cir. 

1991)("Little points to his own subjective belief that age 

motivated Boyd.  An age discrimination plaintiff's own good 

faith belief that his age motivated his employer's action is of 

little value."); Elliott v. Group Medical & Surgical Service, 

714 F.2d 556, 567 (5th Cir. 1983)("We are not prepared to hold 

that a subjective belief of discrimination, however genuine, can 

be the basis of judicial relief."); Coleman v. Exxon Chemical 

Corp., 162 F. Supp. 2d 593, 622 (S.D. Tex. 2001)("Plaintiff's 

conclusory, subjective belief that he has suffered 
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discrimination by Cardinal is not probative of unlawful racial 

animus."); Cleveland-Goins v. City of New York, 1999 WL 673343 

*2 (S.D. N.Y. 1999)("Plaintiff has failed to proffer any 

relevant evidence that her race was a factor in defendants' 

decision to terminate her.  Plaintiff alleges nothing more than 

that she 'was the only African-American man [sic] to hold the 

position of administrative assistant/secretary at Manhattan 

Construction.' (Compl.¶ 9.)  The Court finds that this single 

allegation, accompanied by unsupported and speculative 

statements as to defendants' discriminatory animus, is entirely 

insufficient to make out a prima facie case or to state a claim 

under Title VII."); Umansky v. Masterpiece International Ltd., 

1998 WL 433779 *4 (S.D. N.Y. 1998)("Plaintiff proffers no 

support for her allegations of race and gender discrimination 

other than her own speculations and assumptions.  The Court 

finds that plaintiff cannot demonstrate that she was discharged 

in circumstances giving rise to an inference of discrimination, 

and therefore has failed to make out a prima facie case of race 

or gender discrimination."); and Lo v. F.D.I.C., 846 F. Supp. 

557, 563 (S.D. Tex. 1994)("Lo's subjective belief of race and 

national origin discrimination is legally insufficient to 

support his claims under Title VII."). 

34.  In the instant case, Petitioner failed to meet her 

burden of proving, at the administrative hearing, that 
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Respondent discharged her from her position as a CNA at the 

Facility because of her race, as she had alleged in her 

employment discrimination complaint.  

35.  She presented no direct or circumstantial evidence 

establishing, even prima facie, that she was the victim of 

intentional race-based discrimination by Respondent.  While 

Petitioner may sincerely and genuinely believe that her 

discharge was motivated by discriminatory animus on the basis of 

her race, such a good faith belief, unaccompanied by any 

persuasive proof establishing a nexus between Petitioner's race 

and her discharge,7 is simply insufficient to prove intentional 

discrimination on the part of Respondent.   

36.  Although not required to do so inasmuch as the burden 

of production never shifted to it, Respondent advanced a 

legitimate, non-discriminatory reason for terminating 

Petitioner's employment, to wit:  that Petitioner had punched  

F. S. in the nose.   See Billups v. Methodist Hospital of 

Chicago, 922 F.2d 1300, 1303 (7th Cir. 1991)("The district court 

found that in response to plaintiff's prima facie case the 

defendant articulated a legitimate non-discriminatory reason for 

terminating her employment, namely that she physically abused a 

patient.  There is little doubt that the defendant's articulated 

reason is legitimate. Physically abusing an elderly patient is 

serious misconduct.").  Moreover, the record affirmatively 
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establishes that this articulated reason was, more likely than 

not, the real reason Petitioner was terminated and not merely a 

pretext for racial discrimination.8  

37.  In view of the foregoing, no "unlawful employment 

practice" should be found to have occurred and Petitioner's 

Petition for Relief should therefore be dismissed.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Commission issue a final order finding 

that Respondent is not guilty of the "unlawful employment 

practice" alleged by Petitioner and dismissing Petitioner's 

Petition for Relief based on such finding. 

DONE AND ENTERED this 20th day of June, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 

                         STUART M. LERNER 
                         Administrative Law Judge 
                         Division of Administrative Hearings 
                         The DeSoto Building 
                         1230 Apalachee Parkway 
                         Tallahassee, Florida  32399-3060 
                         (850) 488-9675   SUNCOM 278-9675 
                         Fax Filing (850) 921-6847 
                         www.doah.state.fl.us 
 
                         Filed with the Clerk of the 
                         Division of Administrative Hearings 

                    this 20th day of June, 2003. 
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ENDNOTES 
 
1/  At the outset of the final hearing in this case, the 
undersigned granted Respondent's request that the style of the 
instant case be changed to reflect that "Marriott Senior Living 
Services, Inc.," rather than "Marriott Forum at Deercreek," is 
the "correct legal name of the Respondent." 
 
2/  The hearing was originally scheduled to commence on 
December 27, 2002, but was continued at Respondent's request. 
  
3/  In an endnote, the undersigned observed: 
 

Ms. Mondesir's mere failure to appear for 
her deposition on March 13, 2003, standing 
alone, is not a reason to prevent Petitioner 
from presenting Ms. Mondesir's testimony.  
See State v. Farley, 788 So. 2d 338, 340 
(Fla. 5th DCA 2001) ("Exclusion of a witness 
for failure to appear at a deposition is 
appropriate only when lesser sanctions have 
been attempted without success."); and State 
v. Gonzalez, 695 So. 2d 1290, 1292 (Fla. 4th 
DCA 1997)("The exclusion of a witness is 
justified only after some lesser sanction, 
such as contempt or a writ of bodily 
attachment, has been attempted without 
success in making the witness attend a 
deposition."). 
 

4/  An "employer," as that term is used in Section 760.10(1)(a), 
Florida Statutes, is defined in Section 760.02(7), Florida 
Statutes, as "any person employing 15 or more employees for each 
working day in each of 20 or more calendar weeks in the current 
or preceding calendar year, and any agent of such a person." 
 
5/  "Because th[e] [A]ct is patterned after Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. §2000e-2, federal case law 
dealing with Title VII is applicable."  Florida Department of 
Community Affairs v. Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 
1991). 
 
6/  "To 'articulate' does not mean 'to express in  
argument.' . . .  It means to produce evidence."  Rodriguez v. 
General Motors Corporation, 904 F.2d 531, 533 (9th Cir. 1990). 
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7/  The indecipherable remark concerning the "black nurses" at 
the Facility made by Ms. Wiggins (who was not the person who 
made the decision to discharge Petitioner) does not constitute 
such evidence.   
 
8/  Regardless of whether Petitioner actually punched F. S. in 
the nose (which is an issue the undersigned need not resolve), 
the evidentiary record reveals that Ms. Littlefield, who made 
the decision to terminate Petitioner, certainly had reason to 
believe that Petitioner engaged in such serious misconduct.  See 
Moore v. Sears, Roebuck and Co., 683 F.2d 1321, 1323 n.4 (11th 
Cir. 1982)("It is well settled in employment discrimination 
cases such as this that for an employer to prevail the jury need 
not determine that the employer was correct in its assessment of 
the employee's performance; it need only determine that the 
defendant in good faith believed plaintiff's performance to be 
unsatisfactory and that the asserted reason for the discharge is 
therefore not a mere pretext for discrimination.").   
 
That the Facility's CNA staff was all-black at the time of 
Petitioner's termination and remained so following Petitioner's 
departure from the Facility strongly suggests that, in 
discharging Petitioner, Ms. Littlefield did not act out of 
racial animus and that the reason given for the discharge 
(Petitioner's physically abusing F. S.) was not a mere 
subterfuge to mask such animus.  See Nieto v. L&H Packing Co., 
108 F.3d 621, 623-24 (5th Cir. 1997)("Not only did Nieto fail to 
provide evidence that would allow a fact finder to infer that 
Surlean's decision was motivated by his national origin, but the 
record evidence provides substantial support to the contrary.  
For starters, eighty-eight percent of Surlean's work force is 
comprised of minorities.  Second, it is undisputed that the 
employee who was promoted to replace Nieto as night production 
supervisor was also Hispanic.  While not outcome determinative, 
this fact is certainly material to the question of 
discriminatory intent.").   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions  
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DOUGLAS KIESLING, 
 
     Petitioner, 
 
vs. 
 
FLORIDA STATE UNIVERSITY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-0139 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was conducted in 

this case on April 7, 2003, in Tallahassee, Florida, before the 

Division of Administrative Hearings by its duly-assigned 

Administrative Law Judge, Ella Jane P. Davis. 

APPEARANCES 
  

For Petitioner:  Douglas Kiesling, pro se 
     542 Teal Lane 
                 Tallahassee, Florida  32308 

 
 For Respondent:  Joseph B. Donnelly, Esquire, and 
                      Kathy Webster, Qualified Representative 
      Office of the Attorney General 
                      The Capitol, Plaza Level 01 
                      Tallahassee, Florida  32399-1050 
 

STATEMENT OF THE ISSUES 
 
 Whether Respondent is guilty of an unlawful employment 

practice by discrimination against Petitioner on the basis of 

age. 
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PRELIMINARY STATEMENT 
 
 Petitioner's Charge of Discrimination was filed with the 

Florida Commission on Human Relations on August 1, 2001.  "Age" 

was the only basis of discrimination alleged.  The Charge states 

that the alleged discrimination relates back to Petitioner's 

termination, effective August 7, 2000.   

On December 10, 2002, the Commission entered a Notice of 

Determination: No Cause, and on or about January 16, 2003, the 

Commission forwarded the Petition for Relief to the Division of 

Administrative Hearings.  The Petition's filing date with the 

Commission cannot be determined from this record.  The only 

basis of discrimination alleged in the Petition is "age." 

The merits hearing was continued once for four days, due to 

emergency surgery of a member of Respondent's attorney's 

immediate family.  The ultimate date selected was agreed-to by 

Petitioner. 

At the commencement of hearing, Kathy Webster, Certified 

Legal Intern, was accepted as a Qualified Representative of 

Respondent for this case. 

At hearing, Petitioner testified on his own behalf and had 

13 exhibits admitted in evidence.  Respondent presented the oral 

testimony of Petitioner and Fran Harley, and had three exhibits 

admitted in evidence.  Respondent filed, in open court, a 

"Hearing Brief," primarily directed to Respondent's oral motion 
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to dismiss the Charge of Discrimination as allegedly barred by 

the statutory filing period.  (See Finding of Fact 32 and the 

Conclusions of Law.) 

A Transcript was filed on May 9, 2003.  The parties had 

stipulated to 30 days thereafter for the filing of proposed 

recommended orders.  As of June 9, 2003, only Respondent had 

filed a Proposed Recommended Order.  It has been considered. 

FINDINGS OF FACT 
 
 1.  Petitioner is a Caucasian male, who at all times 

material was over 50 years of age.  His date of birth is 

February 27, 1946. 

2.  Petitioner was hired in 1995, to work for Respondent 

Florida State University (University) as "Coordinator, 

Environmental Health and Safety-Asbestos Control."  During 

Petitioner's employment, the University classified this position 

as an Administrative and Professional position within the 

Industrial Hygiene Section of the University's Department of 

Environmental Health and Safety (DEHS).  It was considered a 

"scientific" position. 

 3.  Petitioner was hired by a contract, which was renewed 

annually, in August of each year, by Fran Harley, DEHS 

Department Head.   

4.  Prior to August 2000, the Industrial Hygiene Section 

consisted of three employees in three positions: 
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Position 54606: Coordinator, Environmental 
Health and Safety, Roy Brogan. 
 
Position 54100: Coordinator, Environmental 
Health and Safety--Asbestos Control, 
Petitioner Kiesling. 
 
Position 60787: Senior Environmental Health 
and Safety Specialist, Jamie Delissio. 
 

5.  Petitioner's position description required him to 

manage the University's asbestos and lead abatement programs.  

Due to the dangerous nature of asbestos removal, by Florida law,  

only persons licensed as Certified Safety Professionals (CSPs) 

or asbestos consultants can design and implement asbestos 

abatement projects.1/  Because Petitioner was not licensed for 

this function of ensuring public health, he served as the 

University's in-house representative to monitor outside licensed 

contractors/consultants and University employees involved in 

eliminating asbestos and lead problems.  

6.  At some point, Petitioner was also assigned to develop 

and implement a training program for University employees in 

asbestos and lead awareness.   

7.  Roy Brogan was Petitioner's immediate superior until 

Mr. Brogan quit in June 2000.  Petitioner's August 1997 Annual 

Performance Review reflects Mr. Brogan's opinion that Petitioner 

had repeatedly failed to establish a University asbestos 

awareness training program.  At hearing, Petitioner did not 

dispute that he had never developed such a program, but 
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testified to a number of reasons why he had not completed the 

assignment.   

8.  Mr. Brogan's 1996-1997 Review rated Petitioner 

"unsatisfactory" in the effectiveness category (P-12B).  

Testimony suggests that Petitioner received other critical 

reviews from Mr. Brogan.  However, all Petitioner's reviews were 

at least rated overall "satisfactory," and he continued to 

receive annual pay increases.  At no time did Petitioner 

complain to Ms. Harley about the score(s) given him by Mr. 

Brogan or seek to have it/them recalculated.   

9.  At hearing, Petitioner contended that Ms. Harley also 

rated Mr. Brogan "unsatisfactory" in one category, and that Mr. 

Brogan still had gotten an overall "above satisfactory" rating.  

Petitioner is correct in this assertion for Mr. Brogan's 1998-

1999 Annual Review (P-12A), except that on this review of Mr. 

Brogan, the category is labeled "needs 

improvement/unsatisfactory."   

10.  Petitioner also contended that in a single year, 

Division Director Harley had evaluated Mr. Brogan, then 

approximately 34 years old, as 2.4 on a scale of one to four, 

"two" being "satisfactory" and "three" being "above 

satisfactory," and that Ms. Harley had rounded 2.4 into an 

overall "above satisfactory" rating for Petitioner's younger 

supervisor, Mr. Brogan, whereas Mr. Brogan, himself, had rounded 
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the 2.5 score Mr. Brogan had given Petitioner down to merely an 

overall "satisfactory."  The exhibits do not entirely support 

this construction by Petitioner of his and Mr. Brogan's 

respective evaluation ratings.  Mr. Brogan's Annual Review of 

Petitioner (P-12B) is his 1996-1997 Review.  Ms. Harley's Annual 

Review of Mr. Brogan (P-12A) is dated August 7, 1998-August 6, 

1999.  Therefore, they are not reviews covering the same year.  

Also, the two men were rated "unsatisfactory" in different 

categories, and Mr. Brogan's "unsatisfactory" category also 

embraced the concept of "needs improvement."  Nonetheless, 

Petitioner is correct that Ms. Harley's rounding-up of her 2.4 

rating of Mr. Brogan to overall "above satisfactory," and Mr. 

Brogan's rounding-down of his 2.5 rating of Petitioner to 

overall "satisfactory," do not compute with the normal method of 

rounding numbers.  Mr. Brogan's score of 2.4 might be more 

mathematically correct if it had been rounded-down to an overall 

"satisfactory," whereas Petitioner's score of 2.5 might be more 

mathematically correct if it had been rounded-up to an overall 

"above satisfactory."       

     11.  Petitioner perceived Ms. Harley's rounding-up of Mr. 

Brogan's lower score and Mr. Brogan's rounding-down of 

Petitioner's higher score as constituting an inequity based upon 

age.  Obviously, if pure mathematics is applied, both Ms. Harley 

and Mr. Brogan erred in different ways with their rounding-off 
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of their subordinates' respective scores, but their erroneous 

"rounding" methods could just as easily be the result of bad 

mathematics as age discrimination, and there is no indication of 

age discrimination in the two reviews.  Age discrimination 

cannot be presumed simply from the fact that Mr. Brogan was 

younger than Petitioner and outside the protected age group.  It 

also is noted that Ms. Harley's Review of Mr. Brogan was 

originally calculated at "2.04" instead of "2.4", and this is 

more indicative of mathematical problems than of discrimination. 

12.  There is no evidence that Petitioner suffered any 

monetary disparity or disparity in job privileges as a result of 

his score.2/  There is no evidence he timely brought the 

perceived discrimination to either superior's attention.  

Moreover, the respective evaluation scores assigned to 

Petitioner and Mr. Brogan have no significance for purposes of 

this case, because Petitioner and Mr. Brogan were not similarly-

situated employees; because Petitioner and Mr. Brogan were not 

(inequitably) rated by the same supervisor; and because 

Petitioner never raised the issue with their mutual superior, 

Ms. Harley.  Accordingly, no nexus of Petitioner's and Mr. 

Brogan's scores, rounded or otherwise, to age discrimination has 

been demonstrated. 
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13.  Beginning with the August 13, 1998, contract, 

Petitioner's contract with the University stated, in pertinent 

part: 

This employment contract creates no 
expectancy of employment beyond the terms 
stated herein.  The University, at its 
option, may non-renew the contract by giving 
at least six (6) months' notice if the 
employee has more than one (1) year of 
service in the A&P plan with the  

          University . . . 
 

14.  DEHS Department Head, Fran Harley, made the unilateral 

decision not to renew Petitioner's contract.  She was 51 years 

old at the time.  Petitioner was 53 years old at the time.  Ms. 

Harley testified credibly that her decision was not related in 

any way either to Petitioner's age or his performance ratings, 

as such.  She believed, as Petitioner did, that they had a good 

working relationship.  Ms. Harley made the decision to terminate 

Petitioner because she also had made the decision to reorganize 

her department for greater efficiency.  If anything, her 

decision was based more on an intent to increase departmental 

efficiency than on any individual inefficiency she detected in 

Petitioner. 

15.  Ms. Harley's reorganization effort addressed several 

departmental issues, including the inability to manage asbestos 

and conduct asbestos training on campus; the benefit of hiring a 

licensed asbestos consultant or CSP to improve productivity and 
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save costs; and the desirability of updating and refining the 

Asbestos Awareness Training curriculum. 

16.  While Petitioner was employed, the University had been 

hiring a CSP or asbestos consultant for each of its asbestos 

jobs, in addition to hiring a contractor.  Director Harley had 

decided to eliminate this expenditure by hiring a CSP to work 

"in-house."  

17.  Petitioner was informed of Ms. Harley's decision not 

to renew his employment contract in a meeting with her on 

January 21, 2000.   

18.  Petitioner was also sent a letter, dated January 21, 

2000, which provided the following material information: 

This letter serves to advise you that 
your appointment as Coordinator, 
Environmental Health and Safety in the 
Department of Environmental Health and 
Safety will not be renewed beyond August 7, 
2000. . .  

The action to non-reappoint you beyond 
the above stated date is without cause and 
will best serve the interests of Florida 
State University. 

 
19.  At hearing, Petitioner admitted he understood he would 

not continue to be employed if his contract were not renewed.   

20.  Jamie Delissio, Senior Environmental Health and Safety 

Specialist in the Industrial Hygiene Section, voluntarily 

resigned in April 2000.  Ms. Delissio was approximately 45 years 

old at the time.  This left Position 60787 vacant. 
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 21.  Petitioner had admitted in evidence a course 

certificate showing that Mr. Brogan completed, on March 9, 2000, 

the requisite training for "Asbestos Accreditation Under TSCA 

Title II for the 'Asbestos Abatement Project Designer Course.'"  

Petitioner contended that Mr. Brogan had received this training 

on the University's time and at the University's expense.  He 

also contended that Mr. Brogan was being trained by the employer 

University to get his Florida CSP or asbestos consultant's 

license, but it was never shown that the course taken by Mr. 

Brogan was sufficient, by itself, to achieve a CSP or Florida 

asbestos consultant license.3/ 

 22.  Petitioner felt he had been discriminated against 

because the employer did not similarly educate/train him.  

Petitioner testified that he thought he had a college education 

equivalent to Mr. Brogan's college education and therefore 

believed himself eligible to take courses toward a CSP or 

asbestos consultant license.  He felt he could complete the 

necessary course work in a year's time if his courses were 

financed by the University.  Ms. Harley testified that the 

University had paid for various courses which it believed would 

enhance Mr. Brogan's performance in his existing University 

position, as that position existed while Mr. Brogan was employed 

up to June 2000, and that Mr. Brogan had told her he was also 

attempting to become CSP-licensed in Florida.  She did not know 



 11

whether the University had paid for Mr. Brogan's March 2000 

training or even if the exhibit in question (P-6) constituted 

all or part of the training necessary for licensure under 

Chapter 469.4/  It was not affirmatively demonstrated that 

Petitioner had ever requested training equivalent to Mr. 

Brogan's training or any training paid for by the University 

prior to August 7, 2000. 

23.  Mr. Brogan, who had been Petitioner's immediate 

supervisor in the Industrial Hygiene Section, resigned in June 

2000, to take another job.  His resignation left Position 54606 

vacant as of June 2000.   

 24.  Petitioner's contract expired, by its own terms, on 

August 7, 2000.  The University elected not to renew 

Petitioner's services when his contract expired.  The University 

had already complied with the employment contract by providing 

notice of its decision on January 21, 2000.  Petitioner was 54 

years old as of his termination.  Non-renewal/termination left 

Position 54100 vacant as of August 7, 2000.   

25.  Petitioner testified that he is not now, and at no 

material time was, a CSP.5/   

26.  To eliminate paying for both an "in house" monitor and 

a private consultant, Ms. Harley had added the same duties to an 

existing position, the position vacated voluntarily by Mr. 

Brogan, Position 54606: Coordinator, Environmental Health and 
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Safety, and reclassified that position.  The new position 

description required that the person performing its duties be a 

CSP.   

27.  The process of reclassifying Petitioner's Position 

54100, became effective March 9, 2001, seven months after 

Petitioner's contract was terminated.  In March 2001, 

Petitioner's former position 54100, which had been vacant since 

August 7, 2000, was effectively reclassified as Coordinator of 

Administrative Services, and moved out of the Industrial Hygiene 

Section and into the Administrative and Training Support Section 

of the Department.  As such, it became an administrative, as 

opposed to a scientific, position.  

28.  The Industrial Hygiene Section was thereby reduced 

from three positions/three employees, to two positions/two 

employees.  The remaining positions within the Industrial 

Hygiene Section were Position 54606: Coordinator, Environmental 

Health and Safety, with new requirements, including CSP status, 

and Position 60787: Senior Environmental Health and Safety 

Specialist. 

29.  The Department advertised for the Coordinator, 

Administrative Training and Support Services position (54100).  

Petitioner did not apply.  Petitioner viewed this as an 

administrative instead of a scientific position, as reorganized, 

which it is.  Approximately June 2001, Kelita Pete, female, age 
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not disclosed, was hired as Coordinator, Administrative and 

Training Support.  Ms. Harley considered Ms. Pete's resume to 

indicate she was qualified for the position, as reorganized. 

30.  Mark Klawinski, male, age undisclosed but apparently 

younger than Petitioner, was hired in November 2000, in Mr. 

Brogan's old Position 54606: Coordinator, Environmental Health 

and Safety.  Mr. Klawinski possesses a master's degree in public 

health and is both a CSP and a Florida-licensed asbestos 

consultant.  As such, he can sign-off on the University's 

asbestos projects, thus eliminating the University's need for 

outside consultants and increasing the capabilities of the 

University's Industrial Hygiene Section and DEHS.  He also has 

assumed responsibility for compliance with the Occupational 

Safety and Health Act (OSHA), including its asbestos and lead 

abatement regulations.   

31.  Mr. Klawinski now has one assistant in the Industrial 

Hygiene Section, filling Position 60787, Senior Environmental 

Health and Safety Specialist, Ms. Delissio's old position.  When 

this position was filled is not clear from the record.  It does 

not affirmatively appear that Petitioner applied for it. 

32.  Petitioner filed his Charge of Discrimination on the 

basis of age with the Florida Commission on Human Relations on 

August 1, 2001, which is within 365 days of August 7, 2000, but 

not within 365 days of January 21, 2000.  The Commission 
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apparently entered its December 10, 2001 Determination: No Cause 

on the merits, not on the basis of any failure to timely file 

the Charge.  The Petition for Relief was not proven to be 

untimely under the rules of the Commission. 

CONCLUSIONS OF LAW 
 
 33.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Section 120.57(1) and Chapter 760, Florida Statutes. 

 34.  Respondent maintains that because Petitioner filed his 

claim of age discrimination within 365 days from his actual 

termination date of August 7, 2000, but not within 365 days of 

the January 21, 2000 notification of that termination date, his 

claim is barred by Section 760.11(1), Florida Statutes.  

Respondent relies upon St. Petersburg Motor Club v. Cook, 567 

So. 2d 488, (Fla. 2d DCA 1990).   

35.  It is acknowledged that the Cook court ruled that, 

We must focus upon the time of the 
discriminatory act, not upon the time at 
which the consequences of the act became 
most painful, and accordingly, the 
limitations period commenced to run no later 
than the date on which the board of 
directors clearly established its official 
position as it related to the appellee and 
notified her.  

 
However, the Cook case is distinguishable from the one at bar 

and does not support a dismissal herein.   
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36.  In Cook, the employer enacted a no-nepotism rule in 

1984.  On July 4, 1985, the appellee employee married another 

employee and by the terms of the no-nepotism rule was required 

to resign within six months of July 4, 1985, or by January 4, 

1986.  Instead, the employee continued in her employment and 

sought a waiver of the rule.  On November 16, 1985, the 

employer's board of directors informed her that the rule would 

not be waived but would be enforced, thereby effectively forcing 

her resignation on or before the pre-established resignation 

date.  The Second District Court of Appeal ruled that the 

employee's period for timely filing of her charge of 

discrimination ran from November 16, 1985, which was the date of 

the employer's decision to enforce its existing policy and the 

date of its notification to the employee of that decision.  

Thus, the time for filing the charge of discrimination ran from 

the date of notification to the employee that the rule would not 

be waived.  It did not run from the date the rule was enacted, 

the date of the marriage, or the date of the employee's 

resignation in compliance with the rule.  

37.  Herein, Respondent asserts that the time for the 

filing of Petitioner's Charge of Discrimination ran from  

January 21, 2000, the date of the letter notifying Petitioner 

that the University intended to let his contract run out on 

August 7, 2000, without renewal.  Petitioner has argued that the 
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University could have changed its mind up until August 7, 2000.  

For most cases, Respondent's argument belongs in the human 

sphere of wishful thinking rather than within the rigid 

parameters of contract law.  However, because there is clear 

evidence that Petitioner's position was not effectively 

reclassified until March 9, 2001; because there is no clear 

evidence of when Mr. Brogan's position was effectively 

reclassified; and because there is clear evidence that Mr. 

Klawinski was not hired until November 2000, Petitioner's theory 

that nothing was certain with regard to his future, at least 

until August 7, 2000, becomes a viable theory in this case.  

Here, the August 7, 2000, contract expiration date equates with 

the November 16, 1985, date of certainty that Cook's employer 

would not change its mind and grant a waiver of its rule.  The 

thrust of the Cook opinion is that the time for filing a charge 

of discrimination begins to run on the date that the adverse 

employment decision becomes irrevocable.  In the instant case, 

the date that the adverse employment decision became irrevocable 

was when Petitioner's position began to be metamorphosed by 

termination of his contract, effective August 7, 2000.  

Petitioner's charge of discrimination was filed within 365 days 

of August 7, 2000, and that filing is timely under the unique 

circumstances of this case.  The oral motion to dismiss for 

untimeliness is denied. 
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38.  It is an unlawful employment practice for an employer 

to discriminate against any individual with respect to terms, 

conditions, or privileges of employment on the basis of age.  

See Section 760.10(1)(a), Florida Statutes. 

39.  In Florida, an employee at will may be terminated at 

any time for a good reason, a reason based on erroneous facts, a 

bad reason, or no reason at all, so long as it is not a 

statutorily proscribed discriminatory reason.  Nix v. WLCY Radio 

Rahall Communications, 738 F.2d 1181 at 1182, (11th Cir. 1989).  

See also Loeb v. Textron, Inc., 600 F.2d 1003 (1st Cir. 1979).  

Petitioner herein was not an employee at will.  He was an 

employee by contract.  As such, he had only the protections of 

the contract.  The terms of the contract were that the 

University could terminate his contract on six months' written 

notice at any time for the good of the University.  Bound by 

that contract, he has no recourse here unless it can be shown 

that age discrimination was the University's reason for non-

renewal/termination of his contract. 

40.  The Florida Civil Rights Act, Section 760.01, et seq, 

is patterned after Title VII of the Federal Civil Rights Act, 42 

U.S.C. Section 2000E, et seq.  Federal case law interpreting 

Title VII and similar federal legislation is applicable to cases 

arising under the Florida Act.  See Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 
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1991), School Board of Leon County v. Weaver, 556 So. 2d 443 

(Fla. 1st DCA 1990). 

41.  Under Chapter 760, Florida Statutes, Petitioner meets 

the definition of "employee," and Respondent meets the 

definition of "employer."  Petitioner also is a member of an age 

group protected against discrimination.  Verbergraekin v. 

Westinghouse Electric Corp., 881 F.2d 1041 (11th Cir. 1989). 

42.  Petitioner's charge of discrimination only addresses 

termination on the basis of age.  His Petition for Relief only 

addresses termination on the basis of age.  No inequitable 

treatment prior to August 7, 2000, was raised in either 

pleading. 

43.  At the disputed-fact hearing, Petitioner raised an 

issue of discrimination via his 1996-1997 Annual Review.  

Assuming arguendo, but not ruling, that Petitioner's charge of 

discrimination/petition for relief herein ever contemplated that 

issue, for all of the reasons set forth in Findings of Fact 7, 

and 11-12 supra., not even a prima facie case of age 

discrimination has been presented concerning any annual review.  

Petitioner's suggestion that the University was training Mr. 

Brogan to become a CSP was not proven.  If the continuing 

professional education the University provided for his position 

also helped Mr. Brogan achieve certification or licensure, that 

effect was peripheral, but not intentional, from the 
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University's perspective.  It was not established that 

Petitioner was also eligible for such funded continuing 

education in his position or that he ever requested it.  

44.  On the issue of termination, Petitioner has the burden 

of proof to show that he was discriminated against on the basis 

of age.  To establish a prima facie case of age discrimination, 

Petitioner must show that he (1) was a member of a protected 

group, (2) was subjected to adverse employment action, (3) was 

qualified to do the job, and (4) lost the position to a younger 

individual.  Williams v. Vitro Services Corp., 144 F.3d 1438, 

1441 (11th Cir. 1998); McDonnell Douglas Corporation v. Green, 

411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed. 668 (1973). 

45.  Petitioner has presented no direct evidence of age 

discrimination by Respondent.  The record does not indicate any 

remark or action concerning age directed at Petitioner. 

46.  As to circumstantial evidence, Petitioner has not 

proven that he was qualified for a job for which a younger 

person was hired.  Petitioner has not proven that he was 

qualified to fill either Position 54606: Coordinator, 

Environmental Health and Safety, as that position's duties 

existed in Mr. Brogan's tenure, which ended in June 2000, or as 

reconstituted and reclassified by the time Mr. Klawinski was 

hired in November 2000.  Apparently, Respondent did not fill 

that position until it was reclassified and Petitioner did not 
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apply for it because he could not meet the new requirement of 

being a CSP.   

47.  Petitioner also did not apply for the reclassified job 

of Coordinator, Administrative Training and Support, which bore 

his old position number 54100, but which was no longer a 

"scientific position" for which he was qualified.   

48.  Since Petitioner presented no affirmative evidence 

that he applied for Position 60787, held now by the subordinate 

to Mr. Klawinski, it must be assumed he did not apply, and 

therefore, whether he was, or was not, qualified for that 

position is immaterial. 

49.  Further, Petitioner also cannot prove a prima facie 

case of age discrimination under the test assigned to cases 

involving reduction of an employer's work force or the 

elimination of a position.  Williams v. Vitro Services 

Corporation, supra.  To do so, Petitioner must establish (1) 

that he was in a protected age group and was adversely affected 

by an employment decision, (2) that he was qualified for his 

current position or to assume another position at the time of 

discharge, and (3) that there is evidence by which a fact-finder 

reasonably could conclude that the employer intended to 

discriminate on the basis of age in reaching that decision.  

Williams, 144 F.3d at 1441. 



 21

50.  While Petitioner may have been qualified for Position 

54100 as of his August 7, 2000, termination date, the job itself 

was reclassified and moved to Administrative Training and 

Support.  Petitioner testified he was not qualified to assume 

this job as reclassified.  Likewise, Petitioner has not shown 

that he was qualified to assume another position at the time of 

termination. 

51.  Most importantly, there is no evidence that the 

decision to downsize the Industrial Hygiene Section and 

eliminate Petitioner's job was based on an intentional decision 

to discriminate against Petitioner due to his age. 

52.  The newly reorganized position filled by Mr. Klawinski 

did include Petitioner's former duties, but it entailed other 

functions as well.  Some of these functions required licenses 

and/or certificates which Petitioner did not, and does not, 

hold.  Moreover, even if there was a similarity of function, a 

case has arguably been made that Mr. Klawinski was otherwise 

more highly qualified than Petitioner by virtue of his Master's 

degree. 

53.  Assuming, arguendo, that Petitioner has made a prima 

facie case of age discrimination with regard to his termination, 

the burden would then shift to Respondent to articulate a 

legitimate, non-discriminatory reason for its failure to hire 

him.  Department of Corporation v. Chandler, 582 So. 2d 1183 
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(Fla. 1st DCA 1991); McDonnell Douglas Corporation v. Green, 

supra.   

54.  Respondent met its burden under the Chandler test by 

adequately articulating a legitimate non-discriminatory reason 

for reorganization and for hiring Mr. Klawinski instead of 

Petitioner. 

55.  When an employer produces evidence of a legitimate 

non-discriminatory reason for its actions, any prior presumption 

of discrimination is eliminated, and the employee must then 

prove by a preponderance of the evidence that the explanation 

given was not its true reason, but was in fact, a pretext for 

discrimination.  "The employee must satisfy this burden by 

showing directly that a discriminatory reason more likely than 

not motivated the decision, or indirectly by showing that the 

proffered reason for the employment decision is not worthy of 

belief."  Department of Corrections v. Chandler, supra.  

Petitioner did not meet this shifted burden.   

56.  "Conclusory allegations of [age] discrimination, 

without more, are not sufficient to raise an inference of 

pretext or intentional discrimination where [the employer] has 

offered extensive evidence of legitimate, non-discriminatory 

reasons for its actions."  Isenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436 (11th Cir. 1996). 
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57.  An employee's feelings and perceptions of being 

discriminated against are not evidence of discrimination.  

Bickerstaff v. Vassar College, 196 F.3d 435 (2nd Cir. 1999). 

58.  Even if Petitioner had proven a prima facie case of 

age discrimination, reduction in force, or downsizing, is 

recognized as a legitimate, nondiscriminatory reason for 

dismissing an employee and acts as an effective defense against 

discrimination claims.  Watkins v. Sverdrup Technology, Inc., 

153 F.3d 1308 (11th Cir. 1998); Tidwell v. Carter Products, 135 

F.3d 1422 (11th Cir. 1998).  See also Furr v. Seagate 

Technology, Inc., 82 F.3d 980, 986 (10th Cir. 1996), holding 

that "the manner in which a company chooses to conduct a 

[reduction in force] is within the company's sound business 

discretion."  Further, "in the absence of any evidence of an 

illegal ulterior motive, courts and juries cannot presume to 

question the business judgment of company managers."  Id.      

at 987. 

59.  Herein, the major motivation in the University's 

reorganization was not primarily a reduction in force, but was 

efficiency-based on a similar principle: reducing the need for 

outside contractors or eliminating redundancy.  The controlling 

concept is that the reorganization was a management decision, 

irrespective of Petitioner's age, and "Courts do not sit as a 

super-personnel department that reexamines an entity's business 
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decisions."  Ghosh v. Indiana Department of Environmental 

Management, 197 F.3d 1087 (7th Cir. 1999)  

60.  Petitioner has not presented any evidence to refute 

Respondent's proffered reason for its employment decision.  

Respondent has only the burden of production, not of persuasion.  

However, the University's explanation also has been persuasive. 

61.  In making the foregoing assessment, Reeves v. 

Sanderson Plumbing Products, Inc., 120 S. Ct. 2097, (2000), the 

case orally cited by Petitioner at the disputed-fact hearing, 

has been considered.  Greatly simplified, that case stands for 

the proposition that it is unnecessary for a Petitioner to put 

on specific evidence to refute the employer's proffered reasons 

for its employment decision if the evidence as a whole convinces 

the trier of fact that the employer's reasons are not credible 

or are pretextual.  That case would not change the outcome here 

because Ms. Harley's testimony is concluded to be credible. 6/ 

RECOMMENDATION 
 
 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED: that the Florida Commission enter a final 

order dismissing the Charge of Discrimination and Petition for 

Relief. 
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DONE AND ENTERED this 20th day of June, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 20th day of June 2003. 

 
 
 ENDNOTES 
 
1/  Section 469.003(1), Florida Statutes, provides, "No person 
may conduct an asbestos survey, develop an operation and 
maintenance plan, or monitor and evaluate asbestos abatement 
unless trained and licensed as an asbestos consultant as 
required by this Chapter." 
 
     Section 469.004(1), Florida Statutes, requires all asbestos 
consultants to be licensed by the Department of Business and 
Professional Regulation.  Licenses can only be issued to a 
select group of people, one category of which is a Certified 
Safety Professional as designated/certified by the Board of 
Certified Safety Professionals. 
 
2/  On the basis of this record, it would be pure conjecture to 
assume Petitioner would have received a greater pay increase if 
he had received an overall "above satisfactory" rating in 1997. 
 
3/  It is noted that Section 469.005(2)(d), Florida Statutes, 
lists this as only one of the requirements for licensure either 
as an asbestos consultant or asbestos contractor. 
 
4/  See n. 3, above. 
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5/  It is noted that Petitioner's 1995 job application (P-1) 
shows him as possessing "Asbestos Abatement: Project Management 
and Supervision License No. 1203-4065; April 5, 1991."  The 
effect of such a license is not explained in the record.  It was 
not shown in this record that Petitioner still has this license.  
Petitioner did not assert any current eligibility for a CSP or 
for an asbestos consultant license based this license.  It was 
not demonstrated how such a license might or might not be 
"grandfathered" into Chapter 469, Florida Statutes' licensing 
system.  See Sections 469.003, 469.004, 469.005, and 469.013, 
Florida Statutes.   
 
6/  In Reeves v. Sanderson Plumbing Products, Inc., 120 S. Ct. 
2097 (2000) Significant "headnotes" sum up its holdings that: 
 
     Employment discrimination plaintiff's prima facie case, 
combined with sufficient evidence to find that employer's 
asserted justification is false, may permit trier of fact to 
conclude that employer unlawfully discriminated, although such a 
showing by plaintiff will not always be adequate to sustain 
jury's finding of liability; abrogating Fisher v, Vassar 
College, 114 F.3d 1332 (C.A.2 1997), Rhodes v. Guiberson Oil 
Tools, 75 F.3d 989 (C,A.5 1996), Theard v. Glaxo, Inc., 47 F.3d 
676 (C.A.4 1995), and Woods v. Friction Materials, Inc., 30 F.3d 
255 (C.A.1 1994).  Age Discrimination in Employment Act of 1967, 
Section 4.(a)(1), 29 U.S.C.A. Section 623 (a)(1); Civil Rights 
Act of 1964, Section 703(a)(1), 42 U.S.C.A. Section 120 S. Ct. 
2907. 
 
     Fact-finders' rejection of the employer's legitimate, 
nondiscriminatory reason for its action does not compel judgment 
for employment discrimination plaintiff, as the ultimate 
question is whether the employer intentionally discriminated and 
proof that the employer's proffered reason is unpersuasive, or 
even obviously contrived, does not necessarily establish that 
plaintiff's proffered reason is correct; in other words, it is 
not enough to disbelieve employer, but, instead, the fact-finder 
must believe plaintiff's explanation of intentional 
discrimination.  Age Discrimination in Employment Act of 1976, 
Sections 4(a)(1), 29 U.S.C.A. Section 623(a)(1); Civil Rights 
Act of 1964, Section 703(a)(1), 42 U.S.C.A. Section 2000e-
2(a)(1). 
 
     It is permissible for the trier of fact in employment 
discrimination case to infer the ultimate fact of discrimination 
from the falsity of the employer's explanation; proof that 
defendant's explanation is unworthy of credence is simply one 
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form of circumstantial evidence that is probative of intentional 
discrimination, and it may be quite persuasive, Age 
Discrimination in Employment Act of 1967, Section 4(a)(1), 29 
U.S.C.A. Section 623(a)(1); Civil Rights Act of 1964, Section 
703(a)(1), 42 U.S.C.A. Section 2000e-2(a)(1). 
 
     To the extent that employment discrimination plaintiff's 
prima facie case, combined with sufficient evidence to find that 
employer's asserted justification is false, may not always be 
adequate to sustain jury's finding of liability; whether 
judgment as a matter of law is appropriate in any particular 
case will depend on a number of factors, including strength of 
the plaintiff's prima facie case, probative value of proof that 
the employer's explanation is false, and any other evidence that 
supports the employer's case and that properly may be considered 
on motion for judgment as matter of law.  Age Discrimination in 
Employment Act of 1967, Section 4(a)(1), 29 U.S.C.A. Section 
623(a)(1); Civil Rights Act of 1964, Section 703(a)(1), 42 
U.S.C.A. Section 2000e-2(a)(1). 
 
     Because a prima facie case and sufficient evidence to 
reject employer's explanation may permit a finding of liability 
in employment discrimination case, the plaintiff need not always 
introduce additional independent evidence of discrimination.  
Age Discrimination in Employment Act of 1967, Section 4(a)(1), 
29 U.S.C.A. Section 623(a)(1); Civil Rights Act of 1964, Section 
703(a)(1), 42 U.S.C.A. Section 2000e-2(a)(1). 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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