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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSEVELT HUGHES, 
 
     Petitioner, 
 
vs. 
 
CITY OF LEESBURG, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-0055 

   
RECOMMENDED ORDER 

 
A formal hearing was conducted in this case on April 9, 

2003, in Leesburg, Florida, before the Division of 

Administrative Hearings by its designated Administrative Law 

Judge, Suzanne F. Hood. 

APPEARANCES 
 

 For Petitioner:  Larry H. Colleton, Esquire 
                      2300 East Concord Street 
                      Orlando, Florida  32803 
 
 For Respondent:  Stephen Johnson, Esquire 
                      McLin & Burnsed 
                      1000 West Main Street 
                      Post Office Box 491357 
                      Leesburg, Florida  34749-1357 
 

STATEMENT OF THE ISSUES 
 

 The issues are whether Petitioner's failure to file a 

Petition for Relief constitutes a failure to properly invoke the 

jurisdiction of the Division of Administrative Hearings and, if 

not, whether Respondent violated Section 760.10, Florida 
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Statutes, by discriminating against Petitioner based on his 

disability.   

PRELIMINARY STATEMENT 

 On February 22, 2002, Petitioner Rosevelt Hughes 

(Petitioner) filed an Amended Charge of Discrimination with the 

Florida Commission on Human Relations (FCHR).  The charge 

alleged that Respondent City of Leesburg had discriminated 

against Petitioner based on his disability by discharging him 

from employment as a firefighter on account of his disability.   

 FCHR did not issue a Notice of Determination in this case 

within the 180-day time frame set forth in Section 760.11(8), 

Florida Statutes.  In a letter dated December 30, 2002, 

Petitioner's counsel requested an administrative hearing.   

 On January 9, 2003, FCHR referred the case to the Division 

of Administrative Hearings.  FCHR made this referral even though 

Petitioner had not filed a Petition for Relief. 

 Respondent filed a response to the Initial Order on 

January 14, 2003.  Petitioner filed his response on January 15, 

2003. 

 A Notice of Hearing dated January 23, 2003, scheduled the 

hearing for March 13, 2003.   

 On February 26, 2003, Petitioner filed a Motion for 

Continuance.  An order dated February 28, 2003, granted the 

motion and rescheduled the hearing for April 9, 2003. 
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 In a letter dated April 4, 2003, Dr. Lourdes Mathew 

requested that she be excused from testifying on April 9, 2003.   

Petitioner filed a Motion for Continuance on April 7, 2003.  

The motion stated that Dr. Mathew, a critical witness, would not 

be available to testify at the hearing.  An order dated April 8, 

2003, denied the motion.  However, during the hearing, the 

parties agreed that Petitioner could take Dr. Mathew's 

deposition in lieu of live testimony and that the deposition 

could be filed as a post-hearing submission.   

When the hearing commenced, Respondent argued that 

Petitioner had not properly invoked the jurisdiction of the 

Division of Administrative Hearings because he had not filed a 

Petition for Relief.  The undersigned ruled that the parties 

could address all procedural and jurisdictional questions in 

their proposed recommended orders after the hearing on the 

merits of the case.  Petitioner's request that the case be 

dismissed on procedural and/or jurisdictional grounds is denied 

for the reasons set forth below in the Conclusions of Law.   

During the hearing, Petitioner testified on his own behalf 

and presented the testimony of five witnesses.  Petitioner did 

not offer any exhibits for admission into evidence.   

Respondent presented the testimony of four witnesses.  

Respondent offered nine exhibits, which were accepted into 

evidence.   
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At the conclusion of the hearing, the parties anticipated 

taking Dr. Mathew's deposition on April 18, 2003.  Based on that 

assumption and pursuant to the agreement of the parties, the 

undersigned directed the parties to file their proposed orders 

on or before May 19, 2003.   

Petitioner took Dr. Mathew's deposition on April 23, 2003. 

A Transcript of the proceeding was filed with the Division 

of Administrative Hearings on April 30, 2003.   

On May 19, 2003, Respondent filed three proposed 

recommended orders:  (a) a Proposed Recommended Order based 

solely on procedural and jurisdictional arguments; 

(b) a Proposed Recommended Order containing substantive 

arguments based on the merits of the case and including 

references to Dr. Mathew's deposition testimony; and 

(c) a Proposed Recommended Order based on the merits of the 

case, excluding reference to Dr. Mathew's deposition.   

On May 20, 2003, Respondent filed an unsigned copy of 

Dr. Mathew's deposition.  Respondent's cover letter stated that 

Respondent would file the signed errata sheet upon its receipt.  

The signed errata sheet was filed on May 28, 2003. 

On May 27, 2003, Petitioner filed proposed findings of 

fact. 
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FINDINGS OF FACT 
 

1.  Petitioner began his employment as a firefighter with 

the City of Leesburg on or about October 20, 1987. 

2.  Respondent operates two fire stations:  Station One and 

Station Two.  At all times material here, Petitioner was 

assigned to Station One.   

3.  In the months prior to October 15, 2001, Respondent 

began using an advance life support (ALS) rescue truck at 

Station One.  The ALS rescue truck had to have a paramedic on 

board for all emergency calls, a requirement that did not exist 

for fire trucks.  The ALS rescue truck was required to respond 

to all emergency calls for both rescue stations.  All firemen, 

even those who were not paramedics or emergency medical 

technicians (EMTs) had to take turns, on a rotating basis, 

riding with the paramedic in the ALS rescue truck.   

4.  Petitioner was nearing the time when he could retire.  

He felt that his seniority in the department entitled him to a 

transfer to Station Two, which answered fewer calls and did not 

have an ALS rescue truck.  Petitioner requested the transfer, 

telling some of his superiors that he did not feel he was 

qualified to ride the ALS rescue truck.  Petitioner told  

Lieutenant Richardson that he did not like riding the ALS rescue 

truck and "wanted off of it."   
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5.  Captain Pierce, Petitioner's supervisor, denied 

Petitioner's request to transfer to Station Two.  However, 

Captain Pierce did agree to ask some of the more junior firemen 

to take Petitioner's rotation on the ALS rescue truck from time 

to time.   

6.  On or about October 15, 2001, the firefighters assigned 

to Station One were viewing a training video.  During the video 

presentation, Petitioner was reclining on a sofa with a built-in 

recliner.  Petitioner had his arm over his eyes and a sucker in 

his mouth.   

7.  Lieutenant Richardson asked Petitioner if he was sick.  

Petitioner replied that he was taking his temperature.  

Lieutenant Richardson asked Petitioner what he meant in stating 

that he was taking his temperature.  Petitioner responded that 

he was going to get off that rescue truck, one way or the other.   

8.  Shortly thereafter, Lieutenant Richardson again asked 

Petitioner if he was OK.  Petitioner replied that he was fine.   

 9.  Station One then got a call to respond to an emergency.  

Petitioner questioned Lieutenant Richardson about the ALS rescue 

truck responding to the call.  Lieutenant Richardson explained 

that the ALS rescue truck was to follow the fire engine.  

Petitioner then stated that he wanted to make sure that he was 

doing things properly because his time on Rescue One, the ALS 

rescue truck, was limited.  Lieutenant Richardson asked 
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Petitioner to repeat his statement.  Petitioner complied with 

the request. 

 10.  The emergency call on the afternoon of October 15, 

2001, came in about 4:00 p.m.  The weather was hot and sunny.  

The firemen were bunkered out, wearing heavy fire pants and 

jackets, safety boots and gloves, and helmets.  The firemen did 

not wear their air packs/breathing units. 

11.  The emergency was located at the scene of an 

automobile accident on Dixie Highway near Leesburg Regional 

Medical Center in Leesburg, Florida.  The accident involved two 

vehicles:  a small car and a large truck/trailer.   

12.  There were two persons in the car.  The driver of the 

car died in the accident.  The passenger in the car was alive, 

but unconscious, when the firemen arrived at the scene.  The 

rescue crew immediately removed the passenger, who was sent to 

the hospital by ambulance.  Petitioner assisted in the rapid 

extrication of the passenger.   

13.  The firemen could not extricate the deceased driver of 

the car until a wrecker pulled the semi-truck off of the car.  

Therefore, the firemen stood around, during a brief delay, 

waiting for the wrecker.   

14.  A large crowd gathered at the scene because the 

accident was very severe.  Petitioner assisted in crowd control, 

asking some people to stand back.  Alphonso Sanders, 
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Petitioner's former neighbor was in the crowd.  Petitioner did 

not appear to be his usual chipper self, so Mr. Sanders asked 

Petitioner what was wrong.  Petitioner replied, "I don't feel 

good.  I think it's my sickle cell and my legs are hurting."   

15.  After the wrecker moved the truck, the firemen began 

extricating the driver of the car.  The extrication required the 

use of heavy hydraulic equipment.  For a while, Petitioner 

assisted in operating the levers that turned the hydraulic power 

off and on.   

16.  As the extrication process continued, other firemen 

began operating the hydraulic equipment.  Petitioner, who was no 

longer involved in the operation, leaned casually back on the 

rear of the car that contained the deceased victim.  Petitioner 

had his legs and feet crossed in front of him. 

17.  Lieutenant Richardson, the officer in charge of the 

operation, was standing within six feet of Petitioner.  

Lieutenant Richardson perceived Petitioner’s stance to be 

unprofessional and disrespectful due to the severity of the 

accident and the presence of the deceased victim in the car.  

Lieutenant Richardson gave Petitioner a direct order to stop  

leaning on the car.  Petitioner replied that he was tired and 

did not change his position.   

18.  Lieutenant Richardson then gave Petitioner a second 

direct order to stand up.  Petitioner responded that his leg 
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hurt and did not obey the order.  Petitioner did not appear to 

be in pain to Lieutenant Richardson, who is trained as an EMT to 

observe and assess people in physical distress.   

19.  Captain Pierce was also standing close to Petitioner.  

He asked Petitioner if he had heard his lieutenant give him two 

orders and if he was going to obey his superior officer.  

Petitioner responded, "No, I'm tired, my leg hurts, I'm not 

going to stand up."  Captain Pierce then ordered Petitioner to 

get into the Captain’s vehicle in order to leave the scene.   

20.  Once ordered to leave the scene by Captain Pierce, 

Petitioner walked unassisted from the car to the Captain’s 

vehicle and sat inside.  The car and the Captain’s vehicle were 

approximately 50 feet apart.  Petitioner was not limping and did 

not appear to be distressed in any way.   

21.  When Petitioner and Captain Pierce got into the 

Captain's vehicle, Captain Pierce asked Petitioner whether he 

was hurt or injured.  Petitioner denied being hurt or injured.  

Petitioner then began to chastise Captain Pierce for not 

transferring him to Station Two.   

22.  After returning to the fire station, Petitioner stood 

outside in the sun, filling out paperwork.  He did not request 

nor receive any medical attention. 

23.  Upon report of the incident to Deputy Chief Geoffrey 

Beyer, Petitioner was placed on administrative leave pending an 
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investigation of the incident at the scene and Petitioner’s 

failure to obey direct orders.  Petitioner continued on 

administrative leave until November 20, 2001, when he was 

terminated.  

24.  Petitioner was told he had sickle cell trait in 1971 

when he was in the military.  In 1981, Petitioner complained to 

a physician that he had blood in his urine on two occasions.  In 

1991, he complained to a physician had blood in his urine on one 

occasion.  Petitioner admits, and his medical records reflect, 

that he is diagnosed with sickle cell trait and not sickle cell 

disease.   

25.  All firefighters like Petitioner are required to 

undergo an annual medical examination.  The doctors performing 

these exams do not make any report to Respondent about the exams 

unless they find some indication that a fireman is not fit to 

perform their duties pursuant to state guidelines.   

26.  Petitioner also had medical examinations every time 

Respondent changed health insurance carriers and on certain 

occasions when Petitioner was ill.  During at least some of 

these exams, Petitioner informed the physicians that he had 

sickle cell trait.  However, Respondent was not entitled to 

review Petitioner's medical records without his permission.  

Moreover, Respondent never had a reason to make such a request.   

 



 11

27.  Sickle cell trait in and of itself is not a disease or 

disability.  Rather, sickle cell trait is a genetic 

predisposition for the presence of Hemoglobin S in the blood. 

28.  Petitioner has had only a few occasions throughout the 

past 20 years where he experienced any symptoms related to 

sickle cell trait.  Dr. Lourdes Mathew, Petitioner's 

hematologist, classified the occurrence of these symptoms, such 

as urine in the blood, thrombosis or cramping, dehydration or 

joint pain, as sporadic in nature.  Permanent effects or    

long-term impact have only been observed in rare cases where 

severe nerve damage has occurred.   

29.  Dr. Mathew’s opinion is that despite Petitioner’s 

diagnosis with sickle cell trait, he was physically able to 

perform his normal job duties at the City of Leesburg as a 

firefighter.  Dr. Mathew also testified that sickle cell trait 

does not substantially impair any of Petitioner’s major life 

activities.  However, Dr. Mathew would not advise Petitioner to 

engage in fighting forest fires where he might become 

overexerted and unable to maintain his hydration.   

30.  There are no medications that are generally prescribed 

for individuals with sickle cell trait.  Treatment for 

individuals with sickle cell trait is merely self-policing in 

nature and involves preventative and corrective measures, such 

as maintaining hydration and avoiding overexertion. 
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31.  Respondent learned for the first time of Petitioner’s 

alleged "disability" as a result of the charge filed against 

Respondent.  At no time prior to the incident on October 15, 

2001, did the City of Leesburg or its employees have knowledge 

of any physical limitations of Petitioner due to sickle cell 

trait.  Any evidence to the contrary is not persuasive. 

32.  Respondent's Human Resources Director, Jakki 

Cunningham-Perry, performed an investigation of the October 15, 

2001, incident.  During her interview of Petitioner, he told her 

that he had been diagnosed as having sickle cell trait.  

Petitioner also told Ms. Cunningham-Perry that he could have 

moved away from the vehicle when Lieutenant Richardson ordered 

him to stand up but that he did not know what to do because 

whatever he said seemed to fall on deaf ears.   

33.  Respondent has written rules and regulations, 

operating procedures, and general orders that are provided to 

all firemen.  The document contains the following provisions, in 

pertinent part: 

ATTENTION TO DUTY 
 

Department personnel shall at all times be 
attentive to their duties and by their 
alertness and observations, demonstrate 
their interest in their work.  They shall 
act with dignity, maintaining a bearing 
conducive to a good department at all times.  
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OBEDIENCE TO ORDERS 
 

All personnel shall respect and obey all 
laws and ordinances and the provision of 
departmental orders from their superior, 
including rules and regulations, duties, and 
procedures.   
 

34.  Respondent's disciplinary policy defines 

insubordination as refusal to carry out a reasonable 

request/directive given by a supervisor.  The disciplinary range 

for insubordination includes suspension for one to three days, 

suspension for four to five days, and discharge/termination.   

35.  Ms. Cunningham-Perry recommended termination of 

Petitioner in a report dated November 13, 2001.  Termination of 

Petitioner's employment was appropriate instead of some form of 

progressive discipline due to Petitioner's refusal to obey 

direct orders during a rescue operation.  The greater weight of 

the evidence indicates that Petitioner refused the orders 

because he wanted to be transferred to Station Two and not 

because he was experiencing a flare up of symptoms related to 

sickle cell trait.   

36.  Respondent did not receive any medical information 

from Dr. Mathew about Petitioner's sickle cell trait diagnosis 

until November 15, 2001.  Petitioner admits he did not give 

prior direct notice to anyone at the fire department of any 

physical limitations or symptoms he experienced as a result of  
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sickle cell trait.  Petitioner’s physical performance on the job 

had always been outstanding.   

37.  Prior to receiving Dr. Mathew's letter on November 15, 

2001, Respondent never had a reason to question Petitioner's 

fitness for duty.  In fact, Petitioner was extremely fit for his 

age.  On one occasion, Petitioner won a foot race with other 

younger firemen.  The race took place in August during a 

training session in which the firemen were fully bunkered out 

and wearing their air packs.   

38. Petitioner’s alleged disability was not a factor in 

the Respondent’s decision to terminate him.  The decision was 

based solely upon Petitioner’s insubordination, failure to show 

attention to duty, and failure to obey direct orders in 

violation of City policy and fire department rules. 

CONCLUSIONS OF LAW 

39.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

case.  Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes.   

40.  Chapter 760, Florida Statutes, does not specifically 

refer to a "Petition for Relief" or require the timely filing of 

a "Petition for Relief" in order to confer jurisdiction on the 

Division of Administrative Hearings after receipt of a timely 
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request for hearing.  Chapter 760, Florida Statutes, refers 

exclusively to complaints filed by aggrieved persons.   

41.  Rule 60Y-5.008, Florida Administrative Code, sets 

forth the procedure for filing a Petition for Relief from an 

unlawful employment practice.  Specifically, Rule 60Y-5.008(1), 

Florida Administrative Code, requires a complainant to file a 

Petition for Relief within 30 days of service of a Notice of 

Failure of Conciliation, a Notice of Determination of No 

Reasonable Cause, etc.  Rule 60Y-5.008(2), Florida 

Administrative Code, states as follows:   

  (2)  For good cause shown, the Chairperson 
may grant an extension of time to file the 
Petition for Relief from an Unlawful 
Employment Practice, provided the motion for 
extension of time is filed within the 30-day 
period prescribed by Rule 60Y-5.008(1). 
 

42.  Petitioner did not file a Petition for Relief with 

FCHR or the Division of Administrative Hearings.  Even so, the 

case should not be dismissed on procedural or jurisdictional 

grounds for several reasons.  First, the time period set forth 

in Rule 60Y-5.008(1), Florida Administrative Code, is not 

jurisdictional; therefore, it is subject to equitable tolling.  

Coleman v. City of Jacksonville, 16 FALR 786 (1993).  Second, 

the Amended Charge of Discrimination, can and is hereby 

construed to be a Petition for Relief.  Third, FCHR referred the 

case to the Division of Administrative Hearings without 
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including an Election of Rights form or a Petition for Relief.  

Fourth, Respondent did not raise the issue of Petitioner's 

failure to file the Petition for Relief until after the hearing 

commenced.  Finally, Respondent has shown no prejudice as a 

result of Petitioner's failure to file a timely Petition for 

Relief.  Accordingly, Respondent's motion to dismiss is denied.   

43.  Florida law prohibits employers from discriminating 

against employee on the basis of a handicap.  Section 

760.10(1)(a), Florida Statutes.  The Florida Civil Rights Act of 

1992, Section 760.01, et seq., is modeled after Title VII of the 

Civil Rights Act of 1964, 42 U.S.C. Section 2000, et seq.; 

therefore, case law interpreting Title VII is also relevant to 

cases bought under the Florida Civil Rights Act.  Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205, 1209 

(Fla. 1st DCA 1991).  Additionally, the Florida Civil Rights 

Acts is construed in accordance with the Americans with 

Disability Act (ADA), 42 U.S.C., Section 12101, et seq.  

Razner v. Wellington Regional Medical Center, Inc. 837 So. 2d 

437, 440 (Fla. 4th DCA 2002). 

44.  A petitioner in a discrimination case has the initial 

burden of proving a prima facie case of discrimination.  

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 

36 L.Ed.2d 668 (1973).   
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45.  If the petitioner proves a prima facie case, the 

burden shifts to the respondent to proffer a legitimate      

non-discriminatory reason for the actions it took.  Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248, 101 

S. Ct. 1089, 67 L.Ed.2d 207 (1981).  The respondent's burden is 

one of production, not persuasion, as it always remains 

Petitioner's burden to persuade the fact finder that the 

proffered reason is a pretext and that the respondent 

intentionally discriminated against the petitioner.  Burdine, 

450 U.S. at 252-256.   

46.  In the instant case, Petitioner alleges that 

Respondent discriminated against him based on his disability of 

sickle cell trait by terminating his employment.  Petitioner did 

not present any direct evidence or statistical proof of the 

alleged discrimination.  Therefore, in order to prove a prima 

facie case of discriminatory discharge, Petitioner must 

establish the following elements:  (a) he is a disabled person 

within the meaning of the Florida Civil Rights Act and the ADA; 

(b) he was "qualified" to perform the job apart from his 

disability; and (c) he was terminated solely because of his 

disability.  Brand v. Florida Power Corporation, 633 So. 2d 504, 

510 (Fla. 1st DCA 1994).   

47.  The first question is whether Petitioner presented 

evidence that he was disabled.  A person is disabled when:  
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(a) he or she has a physical or mental impairment that 

substantially limits one or more major life activities; 

(b) he or she has a record of having an impairment; or (c) he or 

she is regarded as having an impairment.  42 U.S.C. Section 

12102(2); 29 C.F.R. Section 1630.2(g)(I).  A physical impairment 

standing alone is not necessarily a disability.  See Dutcher v. 

Ingalls Shipbuilding, 53 F.3d 723, 726 (5th Cir. 1995).   

48.  "Major life activities" means functions such as caring 

for oneself, performing manual tasks, walking, seeing, hearing, 

speaking, breathing, learning, and working.   29 C.F.R. Section 

1630.2(g)(I).   

49.  Medical testimony establishes that symptoms of sickle 

cell trait are sporadic in nature and short in duration.  The 

effects of overexertion, resulting in dehydration and cramping, 

are indistinguishable in people who have sickle cell trait and 

people who do not have that diagnosis.   

50.  Courts have acknowledged that sickle cell trait is not 

a disease but merely the existence of the gene that may or may 

not result in sickle cell anemia.  Norman-Bloodsaw v. Lawrence 

Berkley Laboratory, 135 F.3d 1260, 1265 FN 3 (9th Cir. 1998); 

Vincent v. Wells Fargo Guard Service, Inc. of Florida, 

3 F.Supp.2d 1405, 1421 (S.D. Fla. 1998).   

51.  In Vincent, the court found that even if an individual 

did have the sickle cell anemia disease, that individual might 
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not be a "qualified individual" under the ADA because the 

disease is unpredictable in nature and the episodes or attacks 

are sporadic.  Id. at 1416-18.  The unpredictability of episodes 

makes it difficult for an employer to accommodate the employee.  

Id. at 1416-1418.  Accordingly, the court found that a security 

guard with sickle cell anemia was not a "qualified individual" 

due to the unpredictable nature of both the job and the disease.  

Id. at 1416-1418.   

52.  Additionally, a person who has a physical or mental 

impairment that can be corrected by medication or other measures 

does not have an impairment that presently "substantially 

limits" major life activities.  Sutton v. United Airlines, Inc., 

527 U.S. 471, 481 (1999).  A disability exists only where an 

impairment "substantially limits" any major life activity, not 

where it "might," "could," or "would" be substantially limited 

if mitigating measures were not taken.  Id. at 482.   

53.  Petitioner has not met his burden of proving that he 

has a disability.  In fact, the most persuasive evidence 

indicates that Petitioner was physically fit, experiencing no 

impairing symptoms of sickle cell trait in over a decade of 

working as a fireman, including October 15, 2001.  Petitioner 

knew symptoms related to sickle cell trait were preventable and 

correctable by maintaining proper hydration.  Petitioner's 
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sickle cell trait is not a disability because it does not 

substantially impair one or more of his major life activities.   

54.  The second question is whether Petitioner was 

qualified to perform the job for which he was hired.  A 

qualified individual with a disability is one who can perform 

the essential functions of the job with or without reasonable 

accommodation.  42 U.S.C. Section 12111(8).  The term "essential 

functions" means the fundamental job duties of the employment 

position.  29 C.F.R. Section 1630.2(n)(1).  In this case, the 

evidence indicates that Petitioner was qualified to work as a 

fireman for Respondent.   

55.  The third issue is whether Petitioner was terminated 

solely because of his disability.  The ADA imposes a duty on 

employers to provide reasonable accommodations for known 

disabilities unless doing so would result in undue hardship.  

Hernandez v. Prudential Insurance Company, 877 F. Supp. 1160, 

1165 (M.D. Fla. 1997).  Employer obligations under the ADA do 

not arise until the employer becomes aware of "known physical or 

mental limitations of an otherwise qualified individual with a 

disability."  Id. at 1165  

56.  Petitioner did not meet his burden of proving that he 

was terminated because of his disability.  Petitioner did not 

advise Respondent that he had sickle cell trait until after he 

was suspended and placed on administrative leave with pay.  Dr. 
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Mathew's letter dated November 14, 2001, and received by 

Respondent on November 15, 2001, confirmed that Petitioner had 

sickle cell trait and should avoid exposure to extreme heat.  

However, by that time, Ms. Cunningham-Perry had completed her 

investigation and recommended that Respondent terminate 

Petitioner.   

57.  Nothing in Dr. Mathew's letter indicated that 

Petitioner was in fact unable to stand up when ordered to do so.  

He was not ordered to walk or to exert himself in any way.  

Petitioner admitted to Ms. Cunningham-Perry during the 

investigation that he could have but chose not to follow the 

orders for his own reasons.  There is no persuasive evidence 

that Respondent terminated Petitioner solely because he had 

sickle cell trait. 

58.  Respondent is not expected to provide accommodations 

that Petitioner never requested.  Petitioner wanted a transfer 

to Station One for the same reason that he refused to follow the 

orders to stand up; he did not want to ride the ALS rescue truck 

or go on so many calls.  He did not request a transfer because 

he had sickle cell trait.   

59.  An employer is not required to create a position or 

"bump" another employee from a position in order to accommodate 

an otherwise qualified individual with a disability, especially 

when the employee does not make such a request.  Hedberg v. 
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Indiana Bell Telephone Company, 47 F.3d 928, 934 (7th Cir. 

1995).   

 60.  Assuming arguendo that Petitioner met his prima facie  

burden, Respondent presented a legitimate, non-discriminatory 

reason for terminating Petitioner, i.e. Petitioner's failure to 

follow orders.  Petitioner presented no evidence that 

Respondent's reason was pretextural and that Respondent 

intentionally discriminated against him.  Petitioner has not 

carried his burden of ultimate persuasion.   

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED 

That FCHR enter a final order dismissing the Charge of 

Discrimination.   

DONE AND ENTERED this 29th day of May, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JERZY JOZEFIK, 
 
     Petitioner, 
 
vs. 
 
H & S SWANSON'S TOOL COMPANY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-4728 

   
RECOMMENDED ORDER 

 
On April 7, 2003, a formal administrative hearing in this 

case was held in Largo, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings. 

APPEARANCES 

 For Petitioner:   Jerzy Josefik, pro se, 
                   9605 Southwest 27th Avenue 
                   Ocala, Florida  34476 
 
 For Respondent:   Grant D. Peterson, Esquire 
                   Ignacio J. Garcia, Esquire 
                   Haynsworth Baldwin 
                     Johnson & Greaves, LLC 
                   600 North Westshore Boulevard, Suite 200 
                   Tampa, Florida  33609-1117 
 

STATEMENT OF THE ISSUE 
 

The issue in the case is whether the Petitioner was 

harassed on the basis of national origin or discriminated 

against on the basis of a disability.  
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed on September 27, 1999, 

Jerzy Josefik (Petitioner) alleged he was the subject of 

discrimination and harassment on the basis of national origin 

and disability while employed by H & S Swanson's Tool Company 

(Respondent).  By Notice of Dismissal and Right to Sue dated 

October 28, 2002, the Florida Commission on Human Relations 

(FCHR) advised the Petitioner that the case had been dismissed.  

The Notice also advised the Petitioner of his right to pursue 

the claim in a hearing before the Division of Administrative 

Hearings (DOAH) or in court.  The Petitioner filed a Petition 

for Relief, which the FCHR forwarded to DOAH for further 

proceedings.   

At the hearing, the Petitioner testified on his own behalf.  

The Respondent presented the testimony of three witnesses and 

had Exhibits numbered 1 through 10 and 12 through 14 admitted 

into evidence.   

The one-volume Transcript of the hearing was filed on 

April 24, 2003.  The Respondent filed a Proposed Recommended 

Order.  

FINDINGS OF FACT 
 

1.  The Petitioner began employment with the Respondent in 

the summer of 1994 and was terminated from his employment on 

July 28, 1999. 
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2.  The Respondent operates a machine shop where different 

types of large metal parts are fabricated according to customer 

order. 

3.  The Petitioner was employed as a "mill operator" in the 

"caterpillar" department.  As a mill operator, the Petitioner 

was required to load metal parts into machines for further 

processing, check the quality of his work, and return the parts 

to a container of finished parts.   

4.  At all times material to this case, the Respondent had 

a policy prohibiting employee harassment on the basis of 

numerous grounds including "national origin."  The policy 

provided that any employee who believed that such harassment was 

occurring should report it immediately to a supervisor or to 

another company official. 

5.  The non-harassment policy was included in the employee 

handbook.  The Petitioner received the handbook when the 

Respondent employed him and was aware of the policy. 

6.  The Petitioner, of Polish origin, asserted that at 

various times he was harassed on the basis of national origin; 

specifically, he was sometimes addressed as "pollock" by some 

co-workers.  

7.  Although the evidence establishes that employees, 

perhaps including the Petitioner, occasionally referred to each 

other by ethnic slurs (i.e., "pollock," "speedy Gonzalez," and 



 

 4

"buddha") the testimony regarding such incidents was anecdotal, 

and the times and dates of such references are uncertain.   

8.  The evidence fails to establish that the Petitioner was 

subjected to a hostile work environment or was harassed on the 

basis of national origin.  Other than as set forth herein, the 

evidence fails to establish that the Petitioner or any other 

employee ever advised a supervisor or a manager that co-workers 

were making ethnic references or that any employee felt harassed 

by the behavior.  

9.  In March 1998, a note was taped to the men's restroom 

door reading "Polish Department – Jerry's [sic] Office."  The 

Petitioner reported the note to his supervisor.  A meeting was 

held with the Petitioner's co-workers on March 16, 1998, where 

the Respondent's managers advised the employees that such 

behavior was not acceptable and that similar events in the 

future would result in disciplinary action against the 

perpetrators.   

10.  The Petitioner also asserts that he was discriminated 

against on the basis of an alleged disability. 

11.  In December 1998, the Petitioner had a total 

replacement of his right hip.  He was medically cleared to 

return to work on March 1, 1999, with restrictions of not 

working more than 10 hours per day for two weeks and not lifting 

more than 20 pounds.   
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12.  The Petitioner reported for work on March 4, 1999, but 

was sent home by his supervisor because there was no work that 

met his restrictions, particularly the weight restriction.  

Generally the metal parts involved in the Respondent's 

manufacturing process weighed in excess of 20 pounds.   

13.  By March 18, 1999, the restrictions were lifted and 

the Petitioner returned to work without incident until July 

1999.  

14.  On July 6, 1999, the Petitioner received a written 

warning from a plant supervisor who determined that the 

Petitioner was not properly inspecting parts being produced in 

the Petitioner's machine.  An excessive number of parts were not 

within acceptable fabrication tolerances and had to be "re-

worked."  The warning specifically provided that failure to 

improve the quality and inspection of parts would result in 

termination of employment.   

15.  On July 27, 1999, the Petitioner reported hip pain to 

his physician and was again placed on a restricted workload that 

included no lifting of weight in excess of 20 pounds and no 

"twisting" until the physician determined that the pain had been 

resolved.  Based on the medical restrictions and his experience, 

the Respondent was unable to locate work suitable for the 

Petitioner.  The Petitioner's employment was terminated because  
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there were no jobs available that complied with the Petitioner's 

medical restrictions. 

16.  Review of the Petitioner's performance evaluations 

establishes that he was generally an average worker who was 

sometimes warned about becoming too involved in other employees' 

activities.  His evaluations of August 1996 and September 1998 

contained references to such involvement and indicated that he 

should "spend less time worrying" about other employees.   

17.  The 1996, 1997, and 1998 performance evaluations 

suggested that the Petitioner obtain additional training in 

order to advance his career.  The Respondent offered a program 

to fund such training, and notices regarding the training were 

posted on a bulletin board accessible to employees, but the 

Petitioner did not take advantage of the program. 

18.  At the time of the July 1999 medical restrictions, the 

Petitioner's skill set did not qualify him to perform tasks 

other than as a mill operator using the machine for which he was 

originally employed.   

CONCLUSIONS OF LAW 
 

19.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  Sections 120.569 and 120.57(1), Florida Statutes.  
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20.  The Petitioner asserts that he was subjected to a 

hostile work environment on the basis of national origin.  The 

evidence fails to support the assertion.   

21.  In a case such as this involving an alleged hostile 

work environment due to harassment on the basis of national 

origin, the Petitioner must prove that:  he belongs to a 

protected class; he was subjected to harassment; the harassment 

was based on his national origin; and the harassment was 

sufficiently severe or pervasive to alter a term of the 

employment and create an abusive work environment.  Mortenson v. 

City of Oldsmar, 54 F.Supp. 2d 1118 (M.D. Fla. 1999). 

22.  The Petitioner has established by his testimony that 

he is a member of a protected class (national origin).  As to 

whether he was subjected to harassment on the basis of the 

national origin, it has been held that mere utterance of an 

ethnic or racial epithet that engenders offensive feelings in an 

employee does not constitute harassment.  Henson v. City of 

Dundee, 682 F.2d 897 (11th Cir. 1982); Rogers v. E.E.O.C., 454 

F.2d 234 (5th Cir. 1973). 

23.  Additionally, the Petitioner has failed to establish 

that the harassment was sufficiently severe or pervasive as to 

alter a term of employment and create an abusive work 

environment.  In determining whether a work environment is 

sufficiently hostile or abusive to violate an employee's civil 
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rights, the circumstances must be fully examined, including the 

frequency of the questioned conduct, whether it is physically 

threatening or humiliating or a mere offensive utterance, and 

whether it interferes with an employee's work performance.  

Faragher v. City of Boca Raton, 524 U.S. 775 (1998); Harris v. 

Forklift Systems, Inc., 510 U.S. 17 (1993).  Here, there is 

limited evidence as to the frequency of the conduct.  There is 

no evidence that the conduct was physically threatening.  The 

Petitioner did not appear to be offended by the verbal 

references used by co-workers.  The evidence suggested that the 

Petitioner joined in making such references towards other co-

workers.  There is no evidence that the references interfered 

with the Petitioner's work performance.   

24.  Assuming that the Petitioner had established a prima 

facie case of a hostile work environment, the Petitioner must 

also establish that the employer knew or should have know of the 

existence of continuing harassment and failed to take prompt 

action to end it.  Burlington Industries, Inc. v. Ellerth, 524 

U.S. 742 (1998); Breda v. Wolf Camera & Video, 222 F.3d 886 

(11th Cir. 2000).  Other than the bathroom sign incident, the 

evidence fails to establish that the company knew or should have 

known about the alleged harassing conduct.  There is no evidence  
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that employees of the company were sufficiently troubled by the 

behavior between co-workers to complain to supervisors or 

managers.   

25.  On the one occasion (the sign on the bathroom door), 

where the company was made aware of the behavior, the employer 

quickly scheduled a meeting with company employees and clearly 

warned them that similar occurrences in the future would warrant 

disciplinary action against the perpetrators.   

26.  The Petitioner further asserts that his employment was 

terminated on the basis of a disability.  The evidence fails to 

support the assertion. 

27.  In order to prevail on this point, the Petitioner must 

establish that he has a disability recognized by the Americans 

with Disabilities Act (ADA), that he is qualified with or 

without accommodation to perform the essential tasks of the job, 

and that he was discriminated against on the basis of the 

disability.  St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993).  

28.  In this case, the Petitioner has failed to establish 

that he has a disability.  Under the ADA, a disability is a 

"physical or mental impairment that substantially limits one or 

more major life activities."  42 U.S.C. 12102(2)(a).  Temporary 

and non-chronic impairments of short duration with little or no 

long-term or permanent impact are not disabilities protected by 
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the ADA.  An inability to lift more than 20 pounds for a period 

of time does not limit the Petitioner from engaging in major 

life activities.  See Coker v. Tampa Port Authority; 962 F.Supp. 

1462 (M.D. Fla. 1997).   

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing the Petition for Relief filed by 

Jerzy Josefik in this case.  

DONE AND ENTERED this 30th day of May, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of May, 2003. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

ROBIN YEAGER,                    ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 02-2628 
                                 ) 
DEVELOPMENT CONSULTANTS, INC.,1  ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on January 22, 2003; February 20, 2003; and March 28, 2003, by 

video teleconference, with the parties appearing in Fort 

Lauderdale, Florida, before Patricia Hart Malono, a duly-

designated Administrative Law Judge of the Division of 

Administrative Hearings, who presided in Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Robin Yeager, pro se 
                      1731 Northeast 27th Drive 
                      Wilton Manor, Florida  33334 
 
     For Respondent:  Cheryl Levin, Esquire 
                      4694 Northwest 103rd Avenue 
                      Sunrise, Florida  33351 
 

STATEMENT OF THE ISSUE 
 

Whether the Respondent violated the Florida Fair Housing 

Act as alleged in the Petition for Relief filed with the Florida 

Commission on Human Relations on June 21, 2002. 
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PRELIMINARY STATEMENT 

On or about March 19, 2002, Robin Yeager filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations ("FCHR"), in which she alleged that Kenneth Rodgers, 

the Cypress Bend II Condominium Association, Inc. 

("Association"), and Development Consultants, Inc. ("DCI"), had 

discriminated against her based on familial status and 

disability in violation of the Florida Fair Housing Act.  On 

May 22, 2002, the FCHR issued a Determination of No Reasonable 

Cause based on a finding that, after investigation, there was no 

reasonable cause to believe that a discriminatory housing 

practice had occurred. 

On June 21, 2002, Ms. Yeager filed a Petition for Relief 

with the FCHR, in which she alleged that Mr. Rodgers, the 

Association, and DCI, revoked her parking privileges, denied her 

membership and continued residency in the condominium, and 

treated her unfairly because she was a single mother and 

disabled.  Ms. Yeager also alleged that Mr. Rodgers, the 

Association, and DCI, had retaliated against her after she 

complained of discrimination by requiring her to pay a second 

residential application fee.  The FCHR transmitted the Petition 

for Relief to the Division of Administrative Hearings for 

assignment of an administrative law judge. 
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On December 21, 2002, Ms. Yeager filed a Notice of 

Voluntary Dismissal with Prejudice as to Mr. Rodgers and the 

Association.  The dismissal was filed in accordance with the 

terms of a Full Waiver of All Claims, General Release, and 

Confidential Settlement Agreement entered into on or about 

December 19, 2002, by Ms. Yeager and Mr. Rodgers and the 

Association, settling both DOAH Case No. 02-2628 and a pending 

circuit court action.  An Order Dismissing Respondents  

Kenneth P. Rodgers and the Cypress Bend II Condominium 

Association, Inc., was entered on January 21, 2003. 

After several continuances for good cause, the final 

hearing was begun on January 23, 2003.  Because the hearing was 

not completed on January 23, 2003, it was continued on 

February 20, 2003, and on March 28, 2003. 

On January 15, 2003, DCI filed a Motion for Summary 

Judgment and Motion for Award of Attorney's Fees and Costs.  On 

January 16, 2003, Ms. Yeager filed a response in opposition to 

the motion.  DCI's motions were denied in a ruling made at the 

final hearing, on the following grounds:  The scope of the 

undersigned's jurisdiction when a case involves a disputed issue 

of fact is to conduct a final hearing and to enter a recommended 

order including findings of fact and conclusions of law, which 

is submitted to the responsible agency; the responsible agency 

then enters a final order in the case.  See Sections 120.569(1) 
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and 120.57(1)(a), (k), and (l), Florida Statutes (2002).  

Jurisdiction is appropriately relinquished to the agency only 

upon entry of a recommended order or upon a determination that 

there are no disputed issues of fact to be resolved in a hearing 

conducted pursuant to Section 120.57(1), Florida Statutes 

(2002).  See Section 120.57(1)(i) and (k), Florida Statutes 

(2002).  DCI failed to establish in its Motion for Summary 

Judgment that there were no disputed issues of fact to be 

decided; jurisdiction in the case, therefore, could not 

appropriately be relinquished to the FCHR for entry of a final 

order.  Because the Motion for Summary Judgment was denied, the 

Motion for Attorney's Fees and Costs was denied. 

On January 21, 2003, Ms. Yeager filed a Motion to Strike 

Witnesses and Motion to Strike Exhibits.  Ms. Yeager sought to 

exclude the witnesses and exhibits identified in DCI's 

Unilateral Pre-hearing Stipulation, which was filed on 

January 21, 2003, on the grounds that DCI did not adhere to the 

requirements of the Order of Pre-Hearing Instructions entered 

July 12, 2002, by disclosing its exhibits and witnesses 15 days 

prior to the final hearing.  At the final hearing, Ms. Yeager 

argued that she would be prejudiced if DCI were allowed to call 

its witnesses without her having the opportunity to depose them.  

DCI responded that it had provided Ms. Yeager with a copy of its 

proposed stipulation, including its witnesses and exhibits, via 
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e-mail and United States Mail on January 15, 2003, and that, in 

any event, Ms. Yeager had not disclosed her witnesses and 

exhibits at the time the final hearing was convened on 

January 23, 2003.  Ms. Yeager's motions to strike were denied at 

the final hearing, but she was advised that, if she considered 

it necessary to depose DCI's witnesses in order to cross-examine 

them effectively, arrangements would be made for her to do so 

prior to cross-examination. 

At the final hearing, Ms. Yeager testified in her own 

behalf and presented the testimony of the following witnesses:  

Tom Keating, Al Stein, Robert Norell, Daniel F. Tordella, and 

Laurel B. Little; Petitioner's Exhibits 1 through 18 were 

offered and received into evidence.2  DCI presented the testimony 

of Carl T. Miller, Andrew Meyrowitz, and Kenneth P. Rodgers, and 

Respondent's Exhibits 1 through 3 were offered and received into 

evidence. 

No transcript of this proceeding was filed with the 

Division of Administrative Hearings.  Both parties timely 

submitted proposed findings of fact and conclusions of law, 

which have been considered in the preparation of this 

Recommended Order. 
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FINDINGS OF FACT 
 

Based on the oral and documentary evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  Robin Yeager is a 38-year-old single mother of a young 

son.  In an order entered September 21, 2001, Ms. Yeager was 

found eligible for Social Security Disability Insurance 

Benefits, effective retroactively to December 14, 1998, because 

of a severe impairment caused by obstructive lung disease 

secondary to toxin exposure.  As a result of the damage to her 

lungs, Ms. Yeager is not able to walk comfortably even for short 

distances. 

2.  During the times material to these proceedings, 

Ms. Yeager resided at 2214 Cypress Bend Drive, Number 107, 

Building 1, of the Cypress Bend II Condominium. 

3.  A Board of Directors elected by members of the 

Association governs Cypress Bend II Condominium.  The Board of 

Directors enacts rules governing the owners and renters of the 

apartments, including rules governing parking on condominium 

property and screening applicants to purchase or lease 

apartments.  At the times material to this proceeding,  

Mr. Rodgers was the President of the Association and acted on 

behalf of the Association's Board of Directors. 
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4.  During the times material to this proceeding, DCI 

provided property management services to the Association.  The 

management agreement between DCI as property manager and the 

Association, was executed on February 13, 2001, and included the 

following terms relevant to this proceeding: 

2.  Under the personal and direct 
supervision of the Board of Directors of the 
Association, the Manager shall render 
services and perform duties as described and 
attached hereto and incorporated herein as 
Exhibit A, with the following additions: 

 
* * * 

 
c.  Process all applications for Resales 
and/or Rentals, including coordinating for 
screening interviews with the appointed 
committee, [and] reviewing applications to 
be sure they are completed, . . . 

 
* * * 

 
 
4.  Operate the Association property 
according to the overall plan of the 
Association consistent with the direction of 
the Board of Directors and the approved 
budget.  The Manager shall make every 
reasonable effort to see that all members 
are informed with respect to such rules, 
regulations, and notices as may be 
promulgated by the Association from time to 
time.  The Manager shall be expected to 
perform such other acts and deeds as are 
reasonable, necessary and proper in the 
discharge of its duties under this 
agreement. 
 

5.  At the times material to this proceeding, Carl T. 

Miller was employed by DCI and was the property manager for 
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Cypress Bend II Condominium.  He worked out of DCI's Pompano 

Beach, Florida, office.  Mr. Miller's function was to carry out 

the instructions of the Board of Directors, as conveyed to him 

by Mr. Rodgers, the Association's President, and to ensure that 

the Association's rules were enforced. 

6.  Ms. Yeager became a resident of Cypress Bend II 

Condominium on August 15, 2000, under a one-year lease with 

B.A.R.S. Inc., the principals of which were Leona and A.L. 

Stein.  Pursuant to the Association's rules, Ms. Yeager 

submitted an Application for Residency, appeared before the 

Association Screening/Welcoming Committee ("Screening 

Committee"), and was approved for residency before she moved 

into Cypress Bend II Condominium as Mr. and Mrs. Stein's new 

tenant.  It was noted on the lease that $2,150.00 was due from 

Ms. Yeager before she moved into the apartment; this amount 

included a $100.00 "application fee" to cover the costs of 

processing the Application for Residency. 

7.  Ms. Yeager and her son resided in the apartment leased 

from the Steins until July 2001 without any significant 

dissention or disagreements with Mr. Rodgers or the staff of 

DCI. 

8.  The difficulties leading to the instant proceeding 

began on or about July 9, 2001, when Ms. Yeager found that the 

parking decal required to park in a resident's space at the 
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Cypress Bend II Condominium had been removed from her car and a 

"will tow" notice had been posted on the car.3 

9.  In accordance with the Association's rules,4 all 

residents of the Cypress Bend II Condominium, both apartment 

owners and tenants, are assigned parking spaces near their 

apartments, and they are given parking decals to place on their 

cars so that the cars will not be towed as unauthorized 

vehicles.  There are also parking places reserved for guests, 

which are some distance away from the apartments; guest passes 

must be placed on cars parking in the spaces reserved for 

guests. 

10.  Before DCI was hired as Cypress Bend II Condominium's 

property manager, Mr. Rodgers was very involved in the "minutia" 

of regulating the parking situation at Cypress Bend II 

Condominium, and he typically issued parking decals to the 

residents of the apartments and parking passes to their guests.  

As President of the Association, Mr. Rodgers initiated a program 

whereby he identified all of the cars issued parking decals by 

their tag numbers and kept a log of the spaces to which each car 

was assigned.  The security company employed by the Association 

was under orders from Mr. Rodgers to have all unauthorized cars 

towed from the Cypress Bend II Condominium parking lot. 

11.  When she first became a resident of Cypress Bend II 

Condominium in August 2000, Mr. Rodgers assigned Ms. Yeager a 
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resident's parking space immediately adjacent to the apartment 

she was leasing, and he issued a parking decal for the Ford 

Explorer that she was driving at the time.  Ms. Yeager's parking 

space was located eight or ten steps from the front door of her 

apartment. 

12.  In January 2001, Ms. Yeager began dating a man who 

owned two Bentley automobiles.  Ms. Yeager's friend gave her the 

white Bentley to drive, and Mr. Rodgers told her to use the 

parking decal for the Explorer on the Bentley.  Ms. Yeager also 

occasionally drove her friend's other Bentley and parked it in 

her assigned space when her Bentley was in the shop for repairs.  

Ms. Yeager apparently placed the parking decal issued for the 

Explorer on whichever Bentley she happened to be driving so she 

could park in her assigned space without being towed. 

13.  DCI assumed responsibility for managing Cypress 

Bend II Condominium in February 2001, and one of its 

responsibilities was to issue parking decals and guest parking 

passes in accordance with the Association's rules.  If the Board 

of Directors, through the Association's President, directed DCI 

to refuse to issue a replacement decal to a tenant or owner who 

was creating a problem, DCI would be compelled by the terms of 

its management agreement with the Association to follow these 

directions.  Even though Mr. Rodgers turned over the primary 

responsibility for issuing parking decals to DCI, he continued 
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to be involved in decisions regarding the issuance of parking 

decals in his capacity as President of the Association, and he 

apparently continued to issue parking decals in some 

circumstances. 

14.  In April 2001, Ms. Yeager drove either the white 

Bentley or a red Ford Expedition that was also owned by her 

friend.  Mr. Rodgers issued Ms. Yeager a parking decal for the 

Bentley and told her to put the parking decal for the Explorer 

on the red Expedition so that she could park either one of these 

cars in her assigned space.  Ms. Yeager was given permission by 

Mr. Rodgers to tape the parking decal to the Bentley's 

windshield rather than affixing it permanently, and Ms. Yeager 

used the Bentley parking decal if she was driving a car other 

than the Bentley or the red Expedition. 

15.  On July 9, 2001, when Ms. Yeager found that the 

parking decal had been removed from the back window of the white 

Bentley,5 she went to DCI's office in Pompano Beach, Florida, and 

requested a new parking decal.  Ms. Yeager gave Mr. Miller's 

staff documentation, including her driver's license, the 

registration for the Bentley, and a picture of the car. 

16.  The receptionist in DCI's Pompano Beach office 

routinely processed requests for parking decals.  One of the 

Association's rules provided that, with the exception of rental 

cars, parking decals were available only for cars registered to 



 12

an owner or a lawful tenant of an apartment in Cypress Bend II 

Condominium. 

17.  The receptionist conferred with Mr. Miller and told 

him that Ms. Yeager was parking several different vehicles in 

her parking space.  Ms. Yeager was refused a new parking decal 

because she did not own the white Bentley that she was driving 

and parking in her assigned space. 

18.  On July 10, 2001, Ms. Yeager went back to DCI's office 

with Mrs. Stein, and Ms. Yeager again requested a replacement 

parking decal.  She took with her a letter written by her 

attorney, dated July 10, 2001, and addressed to DCI, in which he 

advised that Ms. Yeager was a lawful resident of Cypress Bend II 

Condominium and that DCI should carry out its duties as property 

manager and issue the parking pass and decal.  Ms. Yeager was 

again refused a parking decal. 

19.  Ms. Yeager continued to demand that she be issued a 

parking decal for the space previously assigned to her near her 

apartment; DCI continued to refuse to issue the parking decal, 

based on directions from Mr. Rodgers6; and Ms. Yeager continued 

to park in her usual space near her apartment. 

20.  Ms. Yeager was repeatedly advised that her car would 

be towed if she parked a car in that space without a parking 

decal. 
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21.  On August 15, 2001, the day after her original lease 

expired, DCI issued Ms. Yeager a guest-parking pass, at 

Mr. Rodgers' direction, that allowed her to park only in the 

guest parking area, which was more than 75 feet from her 

apartment.  This guest pass was valid for 2 weeks, with a one-

week extension available. 

22.  In mid-August, Ms. Yeager obtained a Mazda that was 

registered in her name.  By this time, however, another process 

had been set in motion that further frustrated Ms. Yeager's 

efforts to obtain a parking decal allowing her to park her car 

in the space in front of the apartment she was leasing from 

Mr. Stein. 

23.  On July 25, 2001, Ms. Yeager and Mrs. Stein, for 

B.A.R.S. Inc., executed a lease renewal on the apartment for a 

three-month term, to begin at the end of the existing lease, 

that is, on August 14, 2001, and to end on November 14, 2001.  

The lease included an option for Ms. Yeager to purchase the 

apartment for $79,900.00 that was valid only for the three 

months of the lease term.  It was noted on the lease that 

$2,150.00 was due from Ms. Yeager before she moved into the 

apartment; this amount included a $100.00 "application fee." 

24.  The Association's rules require that all prospective 

purchasers of apartments apply for approval to reside in Cypress 

Bend II Condominium even if they have been previously approved 
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for residency as tenants.  The Association's Screening Committee 

reviews applications for residency submitted by prospective 

purchasers, and the members of the committee vote to accept or 

reject the application.  The rejection of an application for 

residency means that the apartment owner cannot sell the 

apartment to the person who has been rejected. 

25.  One of DCI's responsibilities as property manager for 

the Association was to process applications for residency in 

Cypress Bend II Condominium.  The proposed tenant or purchaser 

would submit the application to DCI, and DCI's staff would 

ensure that all of the necessary paperwork had been provided.  

DCI would also order a background investigation of the 

applicant.  DCI would then submit the application packet to the 

Screening Committee for its consideration.  DCI had no further 

role in the approval or rejection of prospective tenants or 

owners.  The Board of Directors would usually notify the 

applicant of the outcome of the Screening Committee decision. 

26.  In a letter dated August 8, 2001, Mr. Miller notified 

Mr. Stein that Ms. Yeager's renewal lease had to be submitted 

for approval to the Board of Directors and that Ms. Yeager would 

need to pay an application fee because the renewal lease 

contained an option for Ms. Yeager to purchase the apartment.  

Under the Association's rules, even existing tenants were 
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required to submit a new Application for Residency if there was 

an option to purchase in the renewal lease. 

27.  The July 25, 2001, renewal lease with the option to 

purchase was submitted to the Screening Committee, accompanied 

by an Application for Residency signed by Ms. Yeager and dated 

August 14, 2001.  In her application, Ms. Yeager indicated that 

she was not employed but was receiving "SSD," or Social Security 

Disability Insurance Benefits.  There was no information 

provided on the application regarding the nature of her 

disability. 

28.  Ms. Yeager was not asked to appear before the 

committee, and she was never informed in writing of the decision 

of the Screening Committee.  Rather, in a letter to Mr. Stein 

dated August 17, 2001, Mr. Rodgers notified Mr. Stein, as the 

apartment's owner, of the Screening Committee's rejection of 

Ms. Yeager for residency in Cypress Bend II Condominium: 

[T]he Lease Contract between you and 
Ms. Robin Yeager is invalid for the 
following reasons: 
 
Ms. Yeager has submitted an incomplete 
Application for Residency, and has 
repeatedly refused to complete that 
application stating that Cypress Bend II 
rules do not apply to her. 

 
Accordingly, her Application for Residency 
has been rejected by our Screening Committee 
and the undersigned, not to be 
reconsidered.[7] 
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I also wish to advise you to apprise 
Ms. Yeager that she is never to try to 
contact this writer at anytime except by 
U.S. Mail.  No telephone communication with 
her will be tolerated. 
 

29.  Even though Mr. Rodgers had declared Ms. Yeager's 

renewal lease invalid, neither DCI nor the Association could 

evict her because only the apartment's owner could evict a 

tenant.  Mr. Miller, therefore, reminded Mr. Stein in a letter 

dated August 22, 2001, that he had previously been informed that 

Ms. Yeager's application for a lease renewal had "been rejected 

by the screening committee for cause" and that she was "residing 

at Cypress Bend II Condominium without benefit of a lease."  

Mr. Miller requested that Mr. Stein advise him of his plans to 

evict Ms. Yeager. 

30.  On August 22, 2001, Ms. Yeager caused several letters 

to be sent via facsimile to DCI.  One letter, written by 

Ms. Yeager's attorney and addressed to "TO WHOM IT MAY CONCERN," 

informed the reader that a federal administrative law judge had 

announced at an administrative hearing on May 16, 2001, that 

Ms. Yeager was entitled to receive Social Security Disability 

Insurance Benefits.  Ms. Yeager did not provide DCI with any 

medical documentation of her disability or disclose the nature 

of her disability to anyone at DCI because she believed that she 

should not have to divulge this personal information to DCI. 
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31.  In a letter to Mr. Miller dated August 24, 2001, 

Ms. Yeager requested that Mr. Miller tell her why her 

Application for Residency was rejected and would not be 

reconsidered.  In addition, she stated:  "I would also like to 

know why I can not [sic] obtain a Permit Parking sticker for the 

duration of my Lease that is valid through Nov. 15, 2001." 

32.  It was Mr. Miller's understanding from conversations 

with Mr. Rodgers that, after the Screening Committee's decision 

on August 17, 2001, rejecting Ms. Yeager's Application for 

Residency, Ms. Yeager was residing in Cypress Bend II 

Condominium without a valid lease and was, therefore, no longer 

a "valid" tenant.  Because only tenants and owners are entitled 

to a resident's parking decal under the Association's rules, 

Ms. Yeager was not entitled to a parking decal allowing her to 

park in the space near her apartment. 

33.  Mr. Miller, therefore, responded to Ms. Yeager's 

inquiries in a letter dated August 24, 2001, as follows: 

The reason your application for residency 
was not approved has been conveyed to 
Mr. Al Stein, your former landlord.  It is 
my understanding you are now in residency 
without a valid lease.  That is the reason 
you will not be afforded any further parking 
permits. 
 

34.  In addition to his understanding of the Association's 

rules, Mr. Miller also refused to issue a parking decal to 

Ms. Yeager because Mr. Rodgers instructed him not to do so.  At 
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the time, Mr. Rodgers was aware that Ms. Yeager had a 

disability, but it was his position that everyone was required 

to abide by the rules of the Association, including a person 

with a disability. 

35.  At some time prior to September 6, 2001, Mr. Miller 

told Mr. Stein that the July 25, 2001, renewal lease for 

Ms. Yeager's apartment was invalid because it contained an 

option to purchase and the Screening Committee had rejected 

Ms. Yeager as a prospective purchaser of the apartment.  

Ms. Yeager and Mrs. Stein, therefore, crossed out references in 

the renewal lease to "option to purchase" and signed the 

changes.  Ms. Yeager and Mr. Stein took the amended renewal 

lease to DCI's Pompano Beach office and gave it to Mr. Miller, 

together with a completed Application for Residency, which was 

signed by Ms. Yeager and dated September 6, 2001. 

36.  The Screening Committee either rejected or did not 

consider Ms. Yeager's September 6, 2001, Application for 

Residency with respect to the amended renewal lease.  According 

to Mr. Rodgers, even after the references to "option to 

purchase" were deleted from the renewal lease, there was 

something in the body of the lease that indicated that 

Ms. Yeager could possibly purchase the apartment, so the amended 

renewal lease was unacceptable.8 
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37.  Mr. Stein did not evict Ms. Yeager from the apartment, 

and Ms. Yeager continued living there, and, presumably, parking 

in the space near her apartment without a parking decal, until 

mid-October 2001, when she moved to Cypress Bend I Condominium. 

38.  On October 1, 2001, Ms. Yeager went to DCI's office 

with documentation for a Kia automobile that she owned,9 and she 

again requested that she be issued a parking decal.  

Ms. Yeager's request was denied, and, in a letter dated 

October 1, 2001, Mr. Miller explained the basis for the denial: 

Your landlord has previously been advised 
that the screening committee rejected you 
for residency at Cypress Bend Two.  
Additionally, the Association Attorney has 
determined that you do not have a valid 
lease.  Since this is the present situation, 
you obviously are not entitled to any 
parking passes whatsoever. 
 

39.  In a letter dated October 1, 2001, Mr. Miller advised 

Mr. Stein that, because Ms. Yeager continued to reside in his 

apartment without a valid lease, the Association was in a 

position to bring suit against him to force him to evict 

Ms. Yeager from the apartment. 

40.  On or about October 4, 2001, Ms. Yeager was, for some 

reason not clear from the record, given a guest pass so she 

could park the Kia in the guest parking area.  On October 6, 

2001, while she was in the process of moving to Cypress Bend I 
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Condominium and without any warning, Ms. Yeager's Kia was towed 

from the space she had been using since August 2000. 

41.  On or about October 10, 2001, a suit was filed in 

circuit court on Ms. Yeager's behalf against Association, DCI, 

and Mr. Rodgers. 

42.  Beginning in July 2001, a great deal of rancor 

developed between Ms. Yeager and Mr. Rodgers and Mr. Miller and 

between Mr. Stein and Mr. Miller: 

a.  On August 17, 2001, Mr. Rodgers made it clear in his 

letter to Mr. Stein that he would not communicate with 

Ms. Yeager by telephone, and he asked Mr. Stein to advise 

Ms. Yeager that she was to communicate with him only by "U.S. 

Mail." 

b.  According to Mr. Miller, Ms. Yeager caused a commotion, 

used profanity, and was abusive to members of DCI's staff during 

several visits when she was trying to persuade DCI to issue a 

resident's parking decal, and Mr. Miller requested on August 16, 

2001, that Ms. Yeager submit any requests she might have of DCI 

in writing and addressed to him. 

c.  Sometime after the Screening Committee rejected 

Ms. Yeager's Application for Residency, Tom Keating, the father 

of Ms. Yeager's son, overheard on Ms. Yeager's speaker phone an 

angry conversation between Ms. Yeager and Mr. Miller during 
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which Mr. Keating heard Mr. Miller say that he did not care if 

she was disabled, he would not issue her a parking pass. 

d.  Mr. Keating observed that Mr. Miller did not seem to 

like Ms. Yeager. 

e.  In late August 2001, when Mr. Stein and Ms. Yeager went 

to the DCI office with the amended renewal lease, Mr. Stein's 

perception was that Mr. Miller treated them rudely and refused 

to issue Ms. Yeager a parking decal. 

f.  Mr. Rodgers resented Mr. Stein's "trying to run things 

his way" and considered the rejection of Ms. Yeager's 

Application for Residency a means of not letting Mr. Stein do 

so. 

Summary 
 

43.  The evidence presented by Ms. Yeager is not sufficient 

to establish that DCI discriminated against her because she was 

a single mother of a young child or because she was disabled.10  

Although the evidence is uncontroverted that Ms. Yeager was, at 

the times pertinent to this proceeding, the single mother of a 

young child and suffered from a disability that affected her 

ability to walk even short distances, Ms. Yeager has failed to 

produce any persuasive evidence establishing that DCI treated 

her differently from the way it treated other residents who were 

married or single without children or who were not disabled.  

DCI refused to issue Ms. Yeager a parking decal in accordance 
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with the Association's rules and the directions of the 

Association's President, Mr. Rodgers, as required by its 

management agreement with the Association. 

44.  Ms. Yeager failed to produce any evidence establishing 

that DCI participated in any substantive way in the decision-

making process of the Association's Screening Committee when it 

rejected Ms. Yeager's August 2001 Application for Residency.  

DCI did nothing more than submit Ms. Yeager's application to the 

Screening Committee, notify Mr. Stein of his obligation to evict 

Ms. Yeager, and explain to Ms. Yeager that she would not be 

issued a parking decal because she did not have a valid lease to 

live in the Cypress Bend II Condominium apartment. 

45.  Ms. Yeager did not establish by the greater weight of 

the evidence that DCI discriminated against her by failing to 

issue her a parking decal to accommodate her disability.  

Nothing in DCI's management agreement with the Association gave 

it the authority to deviate from the Association rules or to 

ignore an instruction from the Association's President.  The 

Association's Board of Directors, not DCI, had the authority to 

waive its rules relating to the issuance of parking decals. 

46.  Ms. Yeager presented no evidence establishing that DCI 

harassed or intimidated her or took any action against her in 

retaliation for her filing a discrimination complaint.  

Ms. Yeager filed a complaint against the Association, DCI, and 
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Mr. Rodgers in circuit court on or about October 10, 2001, when 

she was in the process of moving out of the Cypress Bend II 

Condominium apartment or had already done so. 

CONCLUSIONS OF LAW 
 

47.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties thereto pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2002). 

48.  Section 760.23, Florida Statutes (2001), part of 

Florida's Fair Housing Act, provides in pertinent part: 

(2)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, 
or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 

 
* * * 

 
(8)  It is unlawful to discriminate against 
any person in the terms, conditions, or 
privileges of sale or rental of a dwelling 
or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
 
(a)  That buyer or renter 

 
* * * 

 
(9)  For purposes of subsections (7) and 
(8), discrimination includes: 

 
* * * 
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((b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

49.  Section 760.37, Florida Statutes (2001), provides: 

It is unlawful to coerce, intimidate, 
threaten, or interfere with any person in 
the exercise of, or on account of her or his 
having exercised, or on account of her or 
his having aided or encouraged any other 
person in the exercise of any right granted 
under ss. 760.20-760.37.  This section may 
be enforced by appropriate administrative or 
civil action. 

 
50.  Ms. Yeager, as the Petitioner herein, has the burden 

of proving by a preponderance of the evidence that DCI violated 

the Florida Fair Housing Act.  See Sections 760.34(5) and 

120.57(1)(j), Florida Statutes (2001). 

51.  Based on the findings of fact herein, Ms. Yeager has 

failed to prove by a preponderance of the evidence that DCI 

discriminated against her because of her status as a single 

mother or because of her disability with respect to its refusal 

to issue Ms. Yeager a parking decal.  Not only did Ms. Yeager 

fail to show that any actions of Mr. Miller or the staff of DCI 

were motivated by discriminatory animus toward her because of 

her familial status or her disability, but the greater weight of 

the evidence establishes that DCI was at all times acting in 

accordance with the rules of the Association and the 
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instructions of the Association's President in denying 

Ms. Yeager a parking decal.  Cf. Marthon v. Maple Grove 

Condominium Association and Alpha Property Management, Inc., 

101 F.Supp. 2d 1041, 1052-53 (N.D. Ill. 2000)(Allegation that 

property management company did more than follow rules and 

orders may, if proven, result in a jury finding that property 

management company guilty of discriminatory acts.) 

52.  Based on the findings of fact herein, Ms. Yeager has 

failed to prove by a preponderance of the evidence that DCI was 

involved in the decision of the Association Screening Committee 

to reject her August 2001 Application for Residency or in the 

determination conveyed to Ms. Yeager by Mr. Rodgers that her 

lease was invalid.  The greater weight of the evidence proves 

only that DCI received Ms. Yeager's Application for Residency 

and passed it on to the Screening Committee and that DCI advised 

Ms. Yeager and Mr. Stein of the consequences of her residing at 

Cypress Bend II Condominium without a valid lease. 

53.  Based on the findings of fact herein, Ms. Yeager has 

failed to prove by a preponderance of the evidence that DCI 

discriminated against her by refusing to issue her a parking 

decal in contravention of the Association's rules and the 

instructions of the Association's President.  DCI had no 

authority to make such an accommodation, and Ms. Yeager should 

have submitted her request to the Association's Board of 
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Directors.  See Marthon, 101 F.Supp 2d at 1053-54(Property 

management company cannot be guilty of failing to provide 

reasonable accommodation because it had no power to make 

requested accommodation.) 

54.  Finally, based on the findings of fact herein, 

Ms. Yeager has failed to prove by a preponderance of the 

evidence that DCI took any action against her in retaliation for 

her exercising her right under the Florida Fair Housing Act to 

file a discrimination complaint.  

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by Robin Yeager. 

DONE AND ENTERED this 30th day of May, 2003, in 

Tallahassee, Leon County, Florida. 

                             ___________________________________ 
                             PATRICIA HART MALONO 
                             Administrative Law Judge 
                             Division of Administrative Hearings 
                             The DeSoto Building 
                             1230 Apalachee Parkway 
                             Tallahassee, Florida  32399-3060 
                             (850) 488-9675   SUNCOM 278-9675 
                             Fax Filing (850) 921-6847 
                             www.doah.state.fl.us 
 
                             Filed with the Clerk of the 
                             Division of Administrative Hearings 
                             this 30th day of May, 2003. 
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ENDNOTES 

 
1/  As noted below in the Preliminary Statement, Mr. Rodgers and 
the Cypress Bend II Condominium Association were dismissed as 
Respondents in this action by order entered January 21, 2003.  
Their names, nonetheless, continued to appear on orders of the 
Division of Administrative Hearings as Respondents in this case.  
This error has been corrected. 
 
2/  Petitioner's Exhibits 10 and 11, consisting of invoices and 
an affidavit respecting attorneys fees, were rejected at the 
final hearing on February 20, 2003, as hearsay evidence that was 
not admissible over objection in a civil action and that would 
not explain or supplement other evidence in the record.  See 
Section 120.57(1)(c), Florida Statutes (2002).  On March 28, 
2003, Ms. Yeager presented the testimony of the attorneys, and 
Petitioner's Exhibits 10 and 11 were received into evidence. 
 
3/  Ms. Yeager did not present any evidence as to the identity of 
the person responsible for removing the parking decal and 
posting the warning on the car. 
 
4/  Neither party offered a copy of the Association rules into 
evidence.  The evidence regarding the rules was presented 
exclusively through the testimony Mr. Miller and Mr. Rodgers, 
which was not controverted by Ms. Yeager. 
 
5/  At the time, the red Expedition was in the shop for repairs. 
 
6/  Mr. Rodgers recalls discussing Ms. Yeager's requests for a 
parking decal with Mr. Miller, though he could not recall when 
he had these discussions or whether he told Mr. Miller to refuse 
to issue Ms. Yeager a parking decal for the white Bentley.  The 
discussion Mr. Rodgers had with Mr. Miller did, however, include 
reference to the fact that Ms. Yeager did not own any of the 
cars she was parking in her parking space. 
 
7/  As interpreted by Mr. Rodgers, the rejection of an 
Application for Residency submitted by an existing tenant who 
wished to purchase an apartment in Cypress Bend II Condominium 
resulted in the invalidation of the tenant's lease, and the 
apartment owner would be required to evict the tenant.  To the 
best of Mr. Miller's knowledge, this happened only to 
Ms. Yeager. 
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8/  During his testimony at the final hearing, Mr. Rodgers 
articulated yet another reason that Ms. Yeager's Application for 
Residency was rejected.  Mr. Rodgers testified that Mr. Stein 
did not present Ms. Yeager's lease to the Screening Committee in 
the "right way."  Mr. Rodgers explained:  "Al Stein was trying 
to run things his way, and I wouldn't let him." 
 
9/  The Mazda that Ms. Yeager acquired in August 2001 was stolen, 
and she replaced it with a Kia. 
 
10/  The only evidence that Ms. Yeager presented regarding her 
claim that she was discriminated against on the basis of her 
familial status was hearsay:  Ms. Yeager testified that 
Mr. Miller told her that Mr. Rodgers did not like single mothers 
and that that could have been one reason the Screening Committee 
rejected her Application for Residency in August 2001, and 
Mr. Keating testified that another single mother living in 
Cypress Bend II Condominium told him she had been harassed. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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