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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DURRICE GARVIN, 
 
     Petitioner, 
 
vs. 
 
INTERNATIONAL PAPER, d/b/a 
CHAMPION INTERNATIONAL 
CORPORATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-3931 

   
RECOMMENDED ORDER 

 
A formal hearing was conducted in this case on December 20, 

2002, in Pensacola, Florida, before Suzanne F. Hood, 

Administrative Law Judge with the Division of Administrative 

Hearings. 

APPEARANCES 

 For Petitioner:  R. John Westberry, Esquire 
                      Holt & Westberry 
                      1108-A North 12th Avenue 
                      Pensacola, Florida  32501 
                    
 For Respondent:  Thomas R. Brice, Esquire 
                      McGuireWoods LLP 
                      50 North Laura Street, Suite 3300 
                      Jacksonville, Florida  32202 
                    

STATEMENT OF THE ISSUE 

 The issue is whether Respondent committed an unlawful 

employment act by discriminating against Petitioner based on his 

age in violation of Section 760.10(1), Florida Statutes. 
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PRELIMINARY STATEMENT 

 On November 5, 1998, Petitioner Durrice Garvin (Petitioner) 

filed a Charge of Discrimination against Respondent 

International Paper d/b/a Champion International Corporation 

(Respondent).  The charge alleged that Respondent had 

discriminated against Petitioner based on his age. 

 On or about September 10, 2002, the Florida Commission on 

Human Relations (FCHR) issued a Determination:  No Cause.   

 On October 3, 2002, Petitioner filed a Petition for Relief 

alleging age discrimination.  Specifically, Petitioner alleged 

that Respondent had treated him less favorably than employees 

outside his protected class and had ultimately terminated his 

employment.   

 FCHR referred the case to the Division of Administrative 

Hearings on October 10, 2002.   

 The parties filed unilateral responses to the Initial Order 

on October 17, 2002.  Subsequently, the undersigned issued a 

Notice of Hearing dated October 24, 2002, scheduling the hearing 

for December 20, 2002. 

 During the hearing, Petitioner testified on his own behalf 

and presented the testimony of one additional witness.  

Petitioner presented eight exhibits that were accepted into 

evidence. 
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 Respondent presented the testimony of seven witnesses.  

Respondent offered 11 exhibits, which were accepted into 

evidence. 

 A Transcript of the proceeding was filed on January 22, 

2003. 

 By order dated January 27, 2003, the undersigned granted 

Petitioner's Motion for Extension of Time to file proposed 

recommended orders.   

 By order dated February 4, 2003, the undersigned granted 

Respondent's Motion for Extension of Time to file proposed 

recommended orders.   

 Petitioner filed a Proposed Recommended Order on 

February 18, 2003.  Respondent filed its Proposed Recommended 

Order on February 28, 2003. 

FINDINGS OF FACT 

 1.  Petitioner was born on December 7, 1944.  At the time 

of the hearing, Petitioner was 58 years old. 

 2.  Petitioner began working for Respondent as a pipe 

fitter in 1974.  Respondent terminated Petitioner on August 5, 

1998.  He was 53 years old at that time.   

 3.  At all times relevant to this proceeding, Petitioner 

was a member of the Paper, Allied-Industrial, Chemical and 

Energy Workers International Union Local 1561 (the Union).   
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 4.  Based on his seniority, Petitioner became a 

predictive/preventative lubrication mechanic (PPM mechanic) in 

the late 1980s.  A PPM mechanic is responsible for lubricating 

equipment, monitoring oil pressure on induced draft (ID) fans, 

changing oil filters, and repairing equipment in the powerhouse.  

A PPM mechanic's duties also include performing vibration 

analysis on equipment in the powerhouse.   

5.  As a PPM mechanic, Petitioner was required to look at 

several hundred pieces of equipment per day.  These inspections 

were essentially "walk-by" inspections.  Petitioner was not 

required to record his observations or to keep a maintenance 

log.   

6.  If a piece of equipment needed repair and Petitioner 

was able to perform the work, he would do so.  If he was unable 

to repair the equipment, Petitioner would report the problem to 

the powerhouse maintenance department to execute the repair.   

7.  A computer-generated list identified the equipment that 

needed inspection.  Some of the equipment needed to be 

lubricated daily, some weekly, and some on a monthly basis.   

 8.  Petitioner worked as a PPM mechanic for about three 

years.  In the early 1990s, his PPM mechanic position was 

awarded to a more senior employee. 

 9.  In March 1991, Respondent terminated Petitioner's 

employment for falsifying his time card.  The union's subsequent 
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grievance procedure resulted in Petitioner being suspended for 

six months without pay.   

 10.  In 1994, Petitioner once again became a PPM mechanic.  

At that time, Petitioner worked the day shift from 7:00 a.m. 

until 3:30 p.m.  He would attend a crew meeting at the beginning 

of each shift.  A crew consisted of pipe fitters and 

millwrights.  After the crew meeting, Respondent expected 

Petitioner to walk his route to perform his inspections as 

quickly as reasonably possible. 

 11.  Joseph McCall began working for Respondent on May 8, 

1989.  He became Petitioner's immediate supervisor on 

November 1, 1996.  Mr. McCall was the supervisor of all PPM 

mechanics.  He supervised Petitioner until Petitioner's 

termination on August 6, 1998.  At the time of Petitioner's 

termination, Mr. McCall was approximately 30 years old.   

 12.  On or about January 29, 1997, Mr. McCall met with 

Petitioner to discuss his work performance.  Mr. McCall 

counseled Petitioner to stop doing "government jobs" (personal 

jobs) during work hours and then requesting overtime to finish 

his normal duties.   

13.  Mr. McCall had observed Petitioner doing personal work 

on company time on at least six occasions.  Mr. McCall did not 

allow employees under his supervision to do "government jobs" on 

company time.  There is no persuasive evidence that Mr. McCall 
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observed anyone other than Petitioner performing "government 

jobs" during work hours prior to Petitioner's termination.   

14.  During the January 29, 1997, meeting, Mr. McCall 

counseled Petitioner regarding his failure to consistently 

perform his daily maintenance inspection route first thing in 

the morning.  The morning inspection was important because the 

overnight swing shift did not have a PPM mechanic on duty.   

15.  After the January 1997 oral warning, Mr. McCall met 

with Petitioner again in June 1997 to discuss Petitioner's 

unacceptable job performance.  After the meeting, Mr. McCall 

issued a written reprimand to Petitioner on June 16, 1997.  The 

reprimand stated that Petitioner's job performance needed to 

improve immediately.  The reprimand outlined Respondent's 

expectations and Petitioner's performance deficiencies. 

16.  Specifically, Petitioner had not consistently 

completed his inspection route first thing in the morning.  

Mr. McCall counseled Petitioner that this responsibility was the 

highest priority.   

17.  Mr. McCall counseled Petitioner that he needed to 

check equipment, such as the oil filter on the No. 3 power 

boiler ID fan, more frequently.  Petitioner needed to take care 

of housekeeping items, such as cleaning up oil leaks that 

occurred on his shift.  Additionally, Petitioner needed to 

collect data more efficiently; pay closer attention to critical 
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equipment, such as the ID fans; cooperate with his relief; and 

follow directions issued by his supervisor.   

18.  Petitioner's work did not improve in response to the 

June 16, 1997, written reprimand.  On September 24, 1997, 

Mr. McCall witnessed Petitioner sleeping on the job in the 

corner shop of the powerhouse.  As a result of this incident and 

Petitioner's failure to consistently meet expectations, 

Petitioner was suspended from work for 17 days.  Respondent 

suspended Petitioner instead of firing him in recognition of his 

long service with Respondent.   

19.  In a disciplinary letter dated October 3, 1997, 

Respondent memorialized the reasons in support of Petitioner's 

suspension.  The letter also set forth the terms and conditions 

of a "last chance agreement" containing the following conditions 

of Petitioner's continued employment:  (a) Petitioner would 

remain in the PPM mechanic job; (b) Petitioner would not violate 

any mill rules; (c) Petitioner would consistently meet the job 

performance expectations as established; and (d) Petitioner 

would work cooperatively with Mr. McCall, with co-workers, and 

employees in the production areas.  Petitioner and Mr. McCall 

signed the letter, which clearly stated that failure to comply 

with the conditions for continued employment would result in 

Petitioner's immediate discharge without recourse.   
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20.  One of Petitioner's most important jobs was to monitor 

the oil pressure differential on the No. 4 power boiler ID fan 

because a high oil pressure differential on that fan can cause 

the power boiler and turbine generator to trip, resulting in a 

loss of production.  This piece of equipment was so critical 

that it could only be shut down during a "cold outage" in which 

the whole mill shut down.   

21.  On March 25, 1998, the No. 4 power boiler tripped.  

The trip was not so severe as to as to shut down the power-

generating turbine.  After this incident, Mr. McCall counseled 

Petitioner about his failure to adequately monitor the oil 

pressure.   

22.  On June 11, 1998, Petitioner was working on a job when 

a co-worker, Kenny Waters, requested Petitioner to stop his work 

in progress and add oil to a pump that Mr. Waters was working 

on.  Petitioner refused the request telling Mr. Waters that he 

had the ability to add oil to the pump.  Petitioner failed to 

work cooperatively with his co-worker by refusing to add oil to 

the pump.   

23.  On June 17, 1998, Mr. McCall was not at work.  

Therefore, Kenny Caine (aged 47) was acting as "set-up foreman" 

(temporary foreman) for Mr. McCall.  That same day, Randy Dortch 

(aged 48) was acting as set-up foremen for the maintenance 
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department and Kip Norton (aged 58) was the powerhouse 

supervisor.   

24.  On June 17, 1998, a powerhouse operator informed 

Mr. Norton that there was a high oil pressure differential on 

the No. 4 power boiler ID fan.  Mr. Norton called Mr. Dortch at 

7:10 a.m. to request the services of the PPM mechanic on duty to 

check the filter on the fan.  Mr. Norton was concerned that the 

filter needed to be changed to alleviate the pressure 

differential and avoid a possible turbine trip.   

25.  Petitioner happened to be the PPM mechanic on duty for 

that area of the mill.  After talking to Mr. Dortch, Mr. Norton 

paged Petitioner.  However, Petitioner did not respond to the 

page.  Mr. Norton then called Mr. Caine in an attempt to locate 

Petitioner.   

26.  Mr. Dortch located Petitioner in the break room.  

Mr. Dortch specifically directed Petitioner to go check the oil 

pressure on the No. 4 power boiler ID fan.  Rather than 

immediately responding to Mr. Dortch's request, Petitioner sat 

down at the break table, drinking coffee, and reading the paper.   

27.  Mr. Dortch then contacted Mr. Caine who went to the 

break room to speak to Petitioner.  Petitioner explained to 

Mr. Caine that the filters on the fan were too small, that they 

were scheduled for change, and that new filters had been 

ordered.   
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28.  Mr. Caine went to the production staff to relay 

Petitioner's explanation that there was no cause for concern 

about the filters.  Mr. Caine then returned to speak with 

Petitioner, stating that the production department wanted the 

filters changed despite Petitioner's representation that the 

equipment was performing normally.   

29.  Mr. Caine went with Petitioner to the No. 4 power 

boiler ID fan.  Petitioner then proceeded to change the filters.   

30.  Mr. Caine subsequently counseled Petitioner to respond 

to every request from an operator for assistance.  Mr. Caine 

reminded Petitioner that he should not have to have a foreman of 

any sort, production or maintenance, tell him what to do.  

Mr. Caine mentioned the June 17, 1998, incident to Mr. McCall 

but did not recommend that Petitioner be disciplined.   

31.  Petitioner stayed in the break room almost one hour 

after Mr. Dortch instructed Petitioner to check the oil pressure 

differential on the No. 4 power boiler ID fan.  Petitioner's 

delay in following directions was insubordinate and a violation 

of his last chance agreement.   

32.  Don Wilson was Respondent's engineering and systems 

manager.  Based on Mr. McCall's recommendation, Mr. Wilson 

(aged 60) made the decision to terminate Petitioner's 

employment.  Mr. Wilson's decision is memorialized in a letter 

dated August 5, 1998, which states that Petitioner's behavior on 
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June 11, 1998, and June 17, 1998, violated the conditions of his 

continued employment.   

33.  Mr. Wilson's decision was reviewed and approved by 

Doug Owenby (aged 56), Respondent's plant manager.  Stan Shaw 

(aged 49), Respondent's human resource manager, also reviewed 

and approved of the decision to terminate Petitioner's 

employment.   

34.  When Respondent terminated Petitioner, Respondent 

replaced him with Doug Anderson, an individual who was 

approximately in his mid-30s.  Roger Brown, also in his mid-30s, 

and Kenny Caine, aged 47, also performed the job formerly held 

by Petitioner.  In each instance, the PPM mechanic position was 

awarded based on seniority in accordance with the terms of the 

Union labor agreement.  The labor agreement gave Respondent no 

discretion in selecting Petitioner's replacement.   

35.  Petitioner grieved his termination through the Union.  

Mr. Shaw denied the grievance.  Subsequently, the Union voted 

against taking Petitioner's grievance to arbitration. 

36.  While he was employed with Respondent or during the 

grievance process following his termination, Petitioner never 

complained that he was being discriminated against because of 

his age to any manager, supervisor or human resources 

representative.  However, at least two of Petitioner's        
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co-worker's harassed him occasionally by calling him names such 

as "old mother fucker" and "old square-headed mother fucker."   

37.  Mr. McCall was aware that some of Petitioner's      

co-workers were making jokes about his employment situation 

relative to the last chance agreement.  Even so, there is no 

persuasive evidence that anyone called Petitioner names in front 

of Mr. McCall or any other person in a position of authority.  

The greater weight of the evidence indicates that the two     

co-workers called Petitioner names because he took the PPM 

mechanics job away from Billy Dortch, an individual that they 

liked.   

38.  At some point before he was terminated, Petitioner 

learned from the Union that Respondent intended to downsize its 

workforce.  Respondent planned to offer some employees early 

retirement packages.  Respondent intended to eliminate other 

positions through attrition.   

39.  Most PPM mechanics were close to Petitioner's 

(aged 53).  Some of the PPM mechanics accepted the retirement 

package but Petitioner informed Mr. McCall that he needed to 

continue working and would not be interested in a retirement 

package if Respondent offered him one.   

40.  The reduction-in-force took place in October and 

November 1998 due to market conditions during which 150 

positions were eliminated.  No employees were involuntarily 
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terminated.  Respondent did not consider age as a factor during 

the reduction-in-force or seek to eliminate older workers 

through the voluntary retirement packages.  Petitioner's 

termination was unrelated to the downsizing process.   

41.  The voluntary retirement package offered by Respondent 

gave each employee who accepted the package at least one week of 

severance pay per year of service.  Employees with more than 

15 years of service got two weeks of severance pay per year of 

service.  Therefore, Respondent incurred greater expense 

allowing employees to chose whether or not to accept the 

voluntary retirement package based on seniority.  The labor 

agreement with the Union does not require Respondent to offer 

any severance benefits during a reduction-in-force.   

42.  At the time of Petitioner's termination, there were 

10 other PPM mechanics under Mr. McCall's supervision.  All of 

them were over the age of 40.  Five were older than Petitioner.  

Specifically, Earl Powell was aged 68, Larry Sloan was aged 62, 

Edward Holland was aged 60, Howard Patrick was aged 57, and Lee 

Stonewall was aged 54.  Mr. McCall never had cause to discipline 

these five men.  None of the PPM mechanics other than Petitioner 

were terminated.   

43.  After Petitioner's termination, Mr. McCall did have to 

issue a verbal warning to Phil Caddel (aged 50) and Clay Bonner 
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(late 30's).  In both incidences, the discipline was for 

performing "government jobs" on company time.   

44.  During the time that Mr. McCall supervised Petitioner, 

he was never asked to serve in a set-up capacity.  Instead, 

Mr. McCall selected Mr. Caine, Mr. Dortch, and Bob Stewart, all 

younger than Petitioner, to act as substitute foremen when 

Mr. McCall was not at work.   

45.  Mr. McCall kept notes on Petitioner's performance.  In 

fact, Mr. McCall kept detailed notes on the performance of a 

great majority but not all of the employees under his 

supervision.   

CONCLUSIONS OF LAW 

 46.  The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  Sections 120.569, 120.57(1), and 760.11, Florida 

Statutes. 

 47.  Pursuant to Section 760.10(1), Florida Statutes, it is 

unlawful for an employer to discharge employees or to otherwise 

discriminate against them with respect to compensation, terms, 

conditions, or privileges of employment because of their age.   

 48.  Decisions construing Title VII, United States Civil 

Rights Act of 1964, as amended, 42 U.S.C.A. Section 2000e 

et. seq., and the federal Age Discrimination in Employment Act 

of 1967, as amended, 29 U.S.C.A. Section 621 et. seq., are 
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applicable when evaluating a claim brought under the Florida 

Civil Rights Act of 1992, as amended, Sections 760.01 through 

760.11, Florida Statutes.  Harper v. Blockbuster Entertainment 

Corporation, 130 F.3d 1385, 1387 (11th Cir. 1998)(citing Ranger 

Insurance Company v. Bal Harbour Club, Inc., 549 So. 2d 1005, 

1009 (Fla. 1989)). 

 49.  Petitioner has the initial burden of proving a prima 

facie case of age discrimination based on theories of disparate 

treatment and/or unlawful discharge.  Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089 

(1981); McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 1817 

(1973). 

 50.  If Petitioner presents a prima facie case of age 

discrimination, Respondent must articulate a legitimate, 

nondiscriminatory reason for the challenged employment action.  

Combs v. Plantation Patterns, 106 F.3d 1519, 1528 (11th Cir. 

1997).   

 51.  If Respondent presents one or more such reasons, the 

presumption of discrimination is eliminated and Petitioner must 

prove by a preponderance of the evidence that Respondent's 

reasons for the adverse actions were pretextural.  Id. 

 52.  Petitioner may establish a prima facie case of 

disparate treatment by showing the following:  (a) he is a 

member of the protected age group; (b) he was qualified to do 
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the job; (c) he was subjected to an adverse employment action, 

such as discipline for violation of workplace rules; and 

(d) similarly situated employees, who were younger were treated 

more favorably.  Chapman v. AI Transport, 229 F.3d 1012, 1024 

(11th Cir. 2000). 

53.  Petitioner may establish a prima facie case of 

unlawful discharge by establishing the following:  (a) he is a 

member of the protected age group; (b) he was qualified to do 

the job; (c) he was discharged; and (d) after he was discharged, 

i) he was replaced by or otherwise lost a position to a younger 

individual; ii) others who were similarly situated but younger 

remained in similar positions; and iii) similarly situated 

persons who were younger were treated more favorably.  Id.; 

O'Connor v. Consolidated Coin Caterers Corporation, 517 U.S. 

308, 311 (1996); Hazen Paper Company v. Biggins, 507 U.S. 604, 

609 (1993).   

54.  Petitioner has met his prima facie burden in both 

instances.  He was 53 years old and within the statutorily 

protected age group when he was terminated.  His long-term 

employment and years of experience as a PPM mechanic indicate 

that he was qualified for the job.  He was disciplined for 

violating workplace rules and eventually discharged.  During 

Petitioner's employment, Mr. McCall selected younger employees 
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to serve as set-up foremen.  After Petitioner's termination, a 

younger individual replaced Petitioner.   

55.  On the other hand, Respondent has presented legitimate 

nondiscriminatory reasons for each of the actions it took 

against Respondent.  First, Mr. McCall properly gave Petitioner 

an oral reprimand in January 1997 for doing "government jobs" on 

company time.  There is no persuasive evidence that Mr. McCall 

had observed any other employee under his supervision, older or 

younger than Petitioner, performing such work before Petitioner 

was terminated.   

56.  Second, Mr. McCall properly gave Petitioner a written 

reprimand in June 1997.  This reprimand was warranted, among 

other reasons, because Petitioner was not completing his routine 

daily route immediately upon reporting to work in the morning.   

57.  Third, Mr. McCall observed Petitioner sleeping on the 

job in September 1997.  Respondent properly suspended Petitioner 

without pay for 17 days due to this incident. 

58.  Fourth, Petitioner violated the October 1997 last 

chance agreement on two occasions.  On June 11, 1998, Petitioner 

refused the request of a co-worker for assistance in adding oil 

to a pump.  On June 17, 1998, Petitioner waited over an hour 

before responding to a request to check the oil filters on the 

No. 4 power boiler ID fan.  The latter incident involved 
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insubordination, neglect of duty, and failure to cooperate with 

other employees.   

59.  Petitioner presented no persuasive evidence that 

Respondent's reasons for Petitioner's discipline and subsequent 

discharge were pretextural.  Respondent used progressive 

discipline in an effort to improve Petitioner's performance.  

Petitioner lost his job only after it became apparent that he 

refused to comply with the specific expectations spelled out in 

the written reprimand dated June 16, 1997, and the last chance 

agreement dated October 3, 1997.   

60.  The greater weight of the evidence indicates that 

Respondent did not consider Petitioner's age or show preference 

to younger employees in taking any of the above-referenced 

discipline or in terminating his employment.  Petitioner's 

replacement was based on seniority pursuant to the agreement 

with the labor union.  Additionally, Mr. McCall was not aware 

that two co-workers made disparaging age-based comments to 

Petitioner.  There is no evidence that Respondent's    

reduction-in-force was intended to discriminate against older 

employees.  Finally, Mr. McCall's decision not to select 

Petitioner as a set-up foreman is understandable in light of his 

poor performance record and his inability to cooperate with 

other employees.   
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RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED: 

 That FCHR enter a final order dismissing the Petition for 

Relief. 

DONE AND ENTERED this 11th day of March, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
SUZANNE F. HOOD 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of March, 2003. 

 
 
COPIES FURNISHED: 
 
Thomas R. Brice, Esquire 
McGuireWoods LLP 
50 North Laura Street, Suite 3300 
Jacksonville, Florida  32202 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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R. John Westberry, Esquire 
Holt & Westberry 
1108-A North 12th Avenue 
Pensacola, Florida  32501 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CAROL D. JOHNSON, 
 
     Petitioner, 
 
vs. 
 
GAINESVILLE ELECTRIC JOINT 
APPRENTICESHIP AND TRAINING 
COMMITTEE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-2845 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on January 8, 2003, in Gainesville, Florida, before Susan B. 

Kirkland, a designated Administrative Law Judge of the Division 

of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Carol D. Johnson, pro se 
                 1420 North Meridian Road 
                 Suite 108 
                 Tallahassee, Florida  32303 
 

     For Respondent:  Paul A. Donnelly, Esquire 
                      Laura A. Gross, Esquire  
                      Donnelly & Gross 
                      Post Office Box 1308 
                      Gainesville, Florida  32602-1308 
 

STATEMENT OF THE ISSUES 

Whether Respondent discriminated against Petitioner on the 

basis of her race and sex, and whether Respondent retaliated 
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against Petitioner for making complaints of discriminatory 

treatment. 

PRELIMINARY STATEMENT 

On November 7, 2001, Petitioner, Carol D. Johnson 

(Johnson), filed a complaint with the Florida Commission on 

Human Relations, complaining that Respondent had discriminated 

against her based on her sex and race, and that Respondent had 

taken retaliatory action against her for complaining about 

discriminatory treatment.  On June 11, 2002, the Florida 

Commission on Human Relations issued a Notice of Determination:  

No Cause.  Johnson filed a Petition for Relief on July 16, 2002, 

and the case was forwarded to the Division of Administrative 

Hearings on July 19, 2002, for assignment of an Administrative 

Law Judge to conduct a formal hearing. 

The case was originally assigned to Administrative Law 

Judge Stephen F. Dean, and was reassigned to Administrative Law 

Judge Susan B. Kirkland to conduct the final hearing. 

At the final hearing, Respondent made an unopposed ore 

tenus motion to have the style of the case changed to reflect 

the correct name of Respondent.  The motion was granted, and the 

style of the case is changed to reflect the correct name of 

Respondent as Gainesville Electric Joint Apprenticeship and 

Training Committee (JATC). 
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Petitioner testified in her own behalf and submitted 

Petitioner's Exhibits 1 through 9, which were admitted in 

evidence.  Respondent presented the testimony of the following 

witnesses:  Nelson Lamar Mathis, Jr.; John T. Ward, Jr.; Shawn 

Clayton Graves; and Lisa Marie Logan.  Respondent submitted 

Respondent's Exhibits 1 through 20, which were admitted in 

evidence. 

The parties agreed to file their proposed recommended 

orders within ten days of the date of the filing of the 

transcript.  The two-volume Transcript was filed on January 28, 

2003.  On February 6, 2003, Respondent filed a Consent Motion To 

Extend Time for Service of Proposed Recommended Orders to 

February 14, 2003.  The motion was granted by order dated 

February 7, 2003.  Respondent filed Respondent's Recommended 

Order on February 14, 2003.  Petitioner did not file a proposed 

recommended order.   

FINDINGS OF FACT 

1.  Respondent JATC is an apprenticeship program which 

provides training to persons who desire to become journeymen 

electricians.  JATC is supervised by the United States 

Department of Labor and a corresponding State of Florida 

governmental agency. 

2.  JATC is based in Gainesville, Florida, and is headed by 

a six-member committee of three contractor representatives 
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appointed by the area's National Electrical Contractors 

Association and three labor union representatives appointed by 

the International Brotherhood of Electrical Workers (IBEW), 

Local 1205.  The committee decides disciplinary actions and 

policy matters involving apprentices.  The committee employs a 

director. 

3.  JATC's geographical jurisdiction is bounded at 

Wildwood, Florida, on the south to the St. John's River on the 

east, cutting across west of Jacksonville through Tallahassee 

and Panama City, Florida, to the west, and includes three 

counties in Georgia to the north.  An advisory subcommittee 

deals with routine matters in and for the Tallahassee area, and 

a similar advisory subcommittee handles routine matters in and 

for the Panama City area.  For matters which are not considered 

routine and require final action, the subcommittees refer the 

matters to the full committee at the Gainesville headquarters.  

JATC does not have actual offices in Tallahassee or Panama City, 

but utilizes the union halls for the subcommittees' activities. 

4.  Persons desiring to become journeymen electricians 

apply to JATC to enter the apprenticeship program and, if 

selected for the program, are required to enter into an 

apprenticeship agreement with JATC.  In order to complete the 

program, a person must complete 8,000 hours of on-the-job 

training, complete 144 hours per year of classroom training, and 
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pass various tests.  The apprenticeship program was originally 

designed as a five-year program, but JATC has condensed the 

classroom work and the on-the-job training to four years with no 

summer vacations. 

5.  JATC is responsible for the selection, placement, and 

training of the apprentices as work is available.  JATC does not 

employ apprentices.  It refers apprentices for employment to 

participating electrical contractors for positions which provide 

wages and on-the-job training within JATC's geographical 

jurisdiction.   

6.  When a participating contractor needs to hire 

electrician apprentices, the contractor contacts JATC.  In turn, 

JATC contacts the requested number of apprentices and refers 

them to the contractor for possible hiring.  The decision to 

hire an apprentice is made by the contractor, who also 

determines whether to terminate or layoff an apprentice.  The 

duties of the apprentice on the work site are assigned by the 

contractor and may include such tasks as carrying trash and 

digging ditches.  

7.  The policies and standards of JATC do not require an 

apprentice to be under constant supervision on job sites.  

Apprentices are provided direct supervision, which allows them 

the opportunity to have direction from persons who are 
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knowledgeable in the type of work that is being performed by the 

apprentices. 

8.  Opportunities for on-the-job training depend on the 

needs of the contractors.  Jobs can last anywhere from two days 

to four years, and depend on the amount of building construction 

in the area at any given time.  Due to the fluctuation in the 

number of jobs available in the various areas within JATC's 

jurisdiction, apprentices have been referred to and have worked 

on jobs in areas within JATC's geographical jurisdiction that 

are away from the apprentices' residences. 

9.  Johnson, a black female, entered into an apprenticeship 

program with JATC in August 1998.  She signed an Apprenticeship 

Agreement, sometimes referred to as an "Indenture," in which she 

agreed "diligently and faithfully to perform the work of said 

trade during the period of apprenticeship, in accordance with 

the registered standards of [JATC]."   

10.  The Policy Statements of JATC govern the conduct of 

the apprentices.  Johnson received copies of each Policy 

Statement in effect during the time that she participated in the 

apprenticeship program.  She signed statements acknowledging 

that she had read, understood, and would comply with the Policy 

Statements.  The Policy Statements provided:  "Violations of 

J.A.T.C. rules and policy may lead to or result in termination 

of indenture or other action deemed appropriate by J.A.T.C." 
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11.  Johnson was interviewed and accepted for the first 

JATC class in Tallahassee.  During the interviews of apprentices 

for the first Tallahassee class, the candidates were 

specifically asked whether they would be able to travel to other 

cities for work, away from where they normally resided.  During 

her interview, Johnson did not indicate any problems or 

difficulty with traveling to work in areas away from her 

Tallahassee home. 

12.  On October 16, 1998, Johnson was issued a Notice of 

Termination from Miller Electric Co. (Miller).  She had been 

employed by Miller on referral from JATC.  The reason given on 

the notice was that Johnson had resigned; however, JATC had 

actually pulled Johnson away from the job because it understood 

that Miller was going to terminate Johnson.  JATC felt that 

Johnson had potential as an apprentice so she was referred to 

another contractor, Raytheon Constructors, Inc. (Raytheon) which 

had an opening for an apprentice.   

13.  On March 12, 1999, Raytheon issued a Termination 

Notice to Johnson, terminating her employment for "failure to 

meet job site requirement," and indicating that she was not 

eligible for rehire with Raytheon.  Johnson had failed a drug 

test.   

14.  Johnson informed JATC of the situation with Raytheon. 

The Director of JATC advised her to present a clean drug test, 
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which she did.  Although the Policy Statements provided that 

Johnson could be disciplined for being terminated and receiving 

a "not for rehire," she was not disciplined.  She was referred 

for more job assignments. 

15.  By letter dated December 17, 1999, Johnson complained 

to the Director of JATC that she was not being given work when 

work was available.  She requested that JATC force her former 

employer, Hartsfield Electric, to reemploy her, even though she 

complained that when she worked for Hartsfield that she was 

given "the hardest and dirtiest jobs they had."  She concluded 

her letter by stating:  "I will do what ever it takes to stay in 

this program, but I won't leave Tallahassee to do so."  Johnson 

resided in Tallahassee and was unwilling to take assignments 

outside the Tallahassee area. 

16.  When the Director of JATC received the December 17, 

1999, letter from Johnson, he investigated her allegations, 

including her work assignments with Hartsfield.  He determined 

that Johnson's assignments were within the duties of an 

apprentice and, although some of the tasks may have been "crappy 

work," that was part of being an apprentice.  Hartsfield was not 

satisfied with Johnson's work and was unwilling to rehire her. 

17.  Johnson received an "unsatisfactory job performance" 

evaluation from Atkins Electric Co. for the period April 13, 

1999, to May 7, 1999. 
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18.  Because of her prior job performance, participating 

Tallahassee contractors were refusing to hire Johnson.  JATC 

continued to accommodate Johnson's desire not to work outside 

the Tallahassee area.  When a new contractor who did not have 

previous experience with Johnson would come to Tallahassee, JATC 

would refer Johnson to that contractor. 

19.  Apparently Hartsfield changed its position and rehired 

Johnson at some point, because on May 15, 2000, Hartsfield gave 

Johnson a Notice of Termination.  The notice cited lack of 

production, the need for constant supervision, and tardiness as 

the reasons for termination.  The notice also indicated that 

Johnson was not eligible for rehire. 

20.  The JATC Policy Statements provided that an apprentice 

who was terminated from a job or received a "not-for-hire" was 

to appear before the committee to discuss the termination before 

any disciplinary action would be taken.  The Policy Statements 

also provided that the apprentice would not be reassigned to any 

job until JATC reviewed the termination. 

21.  Johnson was noticed to appear before the Tallahassee 

subcommittee, who referred the termination issue to the 

committee in Gainesville.  Johnson was issued a notice to appear 

before the Gainesville committee.  No disciplinary action was 

taken against Johnson for the termination.  The committee gave 

her the option of going to another location to find employment 
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and, when work became available in Tallahassee, being sent back 

to Tallahassee to work. 

22.  By letter dated August 9, 2000, Hartsfield wrote to 

the Local Union 1205, requesting that Johnson not be referred to 

Hartsfield and giving as reasons that Johnson did not follow 

orders well, was not dependable, and was irresponsible. 

23.  On November 3, 2000, JATC notified Johnson to appear 

before the Tallahassee subcommittee for absenteeism from class.  

The class attendance sheets showed that Johnson had been absent 

from class three times from August to October 2000.  No 

disciplinary action was taken against Johnson because of her 

absences. 

24.  Around November 16, 2000, the Director got Johnson 

hired by a new participating contractor in Tallahassee.  Johnson 

was terminated by that contractor for having a bad attitude.  

The contractor would not rehire Johnson. 

25.  Johnson appeared before the subcommittee and requested 

that she be allowed to come up with a plan in which she would 

wire her home and those hours working on her home would be 

counted towards her required on-the-job training hours.  The 

Director told her to put the plan in writing so that it could be 

presented to the committee.  Johnson failed to prepare a written 

plan. 
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26.  After being on the job with Miller Electric for 

28 days, Johnson received a poor performance evaluation on 

March 3, 2001.  The evaluation indicated that Johnson needed 

improvement in her work habits, needed constant supervision, 

stood around and showed little interest in her job, was 

resentful and uncooperative, and had very little mechanical 

aptitude. 

27.  Johnson was noticed to appear before the Tallahassee 

subcommittee concerning her poor evaluation.  The subcommittee 

referred the issue to the committee in Gainesville.  Johnson was 

notified to appear before the committee in Gainesville, which 

she did on March 27, 2001.  She told the committee that she was 

getting mixed feelings on what she was expected to do on the 

job.  The committee explained in great detail what was expected 

of her.  Johnson acknowledged that she understood.  The 

committee placed her on one-year probation and advised her in 

writing that "any further infraction to the policy statement 

could mean your immediate termination." 

28.  Johnson filed an appeal of the action placing her on 

probation.  The Director investigated her claims and spoke to 

anyone he could find on the job site in question.  He 

interviewed the supervisors, who had been on the job with 

Johnson.  Johnson was given the opportunity to provide the 

committee with the names of witnesses who could support her 
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claim that she should have been given a better evaluation and 

any other information that she had concerning the performance 

evaluation.   

29.  At the April 24, 2001, meeting of the Gainesville 

committee, the Director advised that he had statements from some 

of the people he interviewed.  Johnson had not supplied the 

committee with any additional information.  Having received no 

information from Johnson, the committee denied her appeal. 

30.  On two occasions, Johnson told the Director that she 

believed the Tallahassee contractors were discriminating against 

her.  On each occasion, the Director investigated her claims, 

interviewed individuals on the job site, and interviewed 

Johnson.  Based on his investigation, he was unable to conclude 

that she had been discriminated against. 

31.  Electricians in North Florida or Tallahassee cannot 

make a living by limiting their job opportunities to the towns 

in which they live.  The supply of workers is greater than the 

demand for labor. 

32.  After Johnson was put on probation, JATC continued to 

have difficulty finding any contractors in Tallahassee who would 

hire Johnson.  The Director offered her referrals wherever work 

was available, such as Panama City, Gainesville, and Palatka.  

She refused the offers, and stated that she would not leave 

Tallahassee. 
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33.  Around August 7, 2001, JATC committee member and 

assistant business manager for IBEW Local 1205, Tommy Ward, 

attempted to contact Johnson by telephone to provide her 

referrals for on-the-job training work.  He continued to attempt 

to contact her two times by telephone during the following week.  

Several referrals for jobs were available at that time.  On 

August 13, 2001, Mr. Ward learned that Johnson had changed and 

updated her address and telephone number.  He attempted twice to 

contact her using her new telephone number.  He was 

unsuccessful, but he left messages for her to contact him. 

34.  Johnson failed to return Mr. Ward's calls, so he sent 

her a certified letter dated August 15, 2001, advising her that 

he had been trying to reach her.  She signed for the receipt of 

the letter on August 18, 2001.  He continued to attempt to 

contact her by telephone after he sent the letter.  From 

August 9, 2001, through September 5, 2001, Mr. Ward attempted to 

contact Johnson at least ten times, but was unsuccessful. 

35.  The Policy Statements require that one unexcused 

absence from class in any semester may result in apprentices 

being terminated from the program.  Johnson had been absent from 

class two times in August 2001. 

36.  A certified letter dated September 10, 2001, was sent 

to Johnson by JATC notifying her that action would be taken at 

the September 25, 2001, Gainesville committee meeting to 
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terminate her from her indenture with the apprenticeship program 

for failure to attend classroom training and failure to respond 

to work assignments.  The letter was unclaimed, and the postal 

service returned the letter to JATC after the September 25, 

2001, meeting. 

37.  The committee was advised that Johnson had called the 

Interim Apprenticeship Director the day of the meeting, asking 

for the telephone number for Mr. Ward.  Unaware that Johnson had 

not received the notice of the committee meeting, the committee 

voted to terminate Johnson from the apprenticeship program.  By 

letter dated October 23, 2001, JATC notified Johnson that the 

committee had voted to terminate her from the program.  

38.  The Policy Statements of JATC provide procedures for 

appealing actions of the committee.  The procedure is as 

follows:   

APPEAL PROCEDURE 
 
A.  If an apprentice feels that he or she 
has been treated unfairly or canceled 
without due course, he or she may file an 
appeal within ten (10) days of receipt of 
notice of the committee's action. 
B.  This complaint shall be in writing and 
signed by the apprentice and shall include 
his/her name. 
C.  No reinstatement shall be considered 
unless a written appeal is received within 
ten (10) days after receiving cancellation 
notice from the J.A.T.C. 
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39.  The Policy Statements also require that when an 

apprentice requests to appear before the committee, the 

apprentice has the responsibility to make certain that he or she 

is available at the time assigned by the committee. 

40.  Johnson appealed the committee's decision to terminate 

her from the program.  By letter dated December 21, 2001, JATC 

notified Johnson that her appeal would be heard at the 

Gainesville committee meeting scheduled for January 22, 2002.  

Johnson advised the committee that she would not be able to 

attend the January 22 meeting because her house had burned. 

41.  JATC notified Johnson by letter dated February 13, 

2002, that she could present her appeal to the committee at its 

meeting on February 26, 2002.  Johnson received notice of the 

meeting, but failed to appear at the February meeting.  The 

committee notified her that it would consider her appeal at the 

March 26, 2002, meeting.  Johnson received notice of the 

meeting, but failed to attend the March meeting.  JATC took no 

further action on her appeal after her failure to appear. 

42.  Johnson claims that the younger white males in the 

program were treated differently than she.  The only person that 

she could recall was Mark Hoffman, whom she asserted was absent 

more than she and was not disciplined for his absences.  As 

revealed by the records of JATC, Mr. Hoffman was terminated from 

the program in December 2001 for a failing average for the year 
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and for absenteeism.  At least three males had been terminated 

from the program for absenteeism before Johnson was terminated. 

43.  Johnson also claims that she was treated differently 

than the younger white males on the job site because she was 

given tasks such as cleaning up the work site and digging 

ditches.  All apprentices are given tasks such as cleaning up 

the work site and digging ditches.  It is part of the job.  When 

a person progresses from an apprentice to a journeyman, the 

person is still expected to do work such as cleaning up the site 

and digging ditches.  The evidence does not support Johnson's 

claim that she was treated differently in the duties that she 

was being given on the work site. 

44.  Johnson was involved in an automobile accident in 

September 1999.  As a result, she suffered a torn rotator cuff, 

which required surgical repair.  Johnson brought suit against 

the other driver in the Circuit Court of the Second Judicial 

Circuit, in and for Leon County, Florida, Carol Johnson vs. 

Kone, Inc., and Kirk Kyle Pope, Case No. 01-CA-2412.  Her 

deposition was taken in that case on June 10, 2002.   

45.  In her deposition, Johnson was asked the following  

questions and gave the following answers: 
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Q.  And I am asking you, okay, do you think, 
do you think that you would be an 
electrician today if you didn't have the 
shoulder problem? 
 
A.  Yes. 
 
Q.  Okay, and why do you say that? 
 
A.  Because eventually I will have to find 
another career.  I have waited all my life 
to do work in construction.  I finally found 
a job that I like and now I can't, I 
wouldn't be able to do it much longer. 
 
Q.  Well, what, why don't you think you are 
going to be able to continue in your chosen 
field as an electrician or apprentice or 
helper? 
 
A.  Because the pills, the pain pills I take 
they make me sleepy.  They make me tired.  I 
can, I can't get up and do like I used to, 
so eventually I will have to find a desk 
job. 
    I won't even probably be able to go back 
to agriculture because you have to be able 
to work in the field.  I will have to find 
another career. 
 

46.  Part of the duties of an electrician, apprentice, or 

journeyman, includes being able to lift and carry over 50 pounds 

and having good motion ability.  Johnson admits that during her 

apprenticeship and as of the final hearing that she had a 

physical disability that affected her ability to perform in the 

apprenticeship program.  She stated that she would be slowed 

down in her work, and she would not be able to pick up and 

handle heavy things like she could do prior to her accident. 
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CONCLUSIONS OF LAW 

47.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  Sections 120.569 and 120.57, Florida Statutes. 

48.  Johnson claims that JATC has discriminated against her 

on the basis of race and sex and has retaliated against her for 

making complaints about unfair treatment on the job.  

49.  Section 760.10, Florida Statutes, deals with unlawful 

employment practices and provides: 

   (4)  It is an unlawful employment 
practice for any employer, labor 
organization, or joint labor-management 
committee controlling apprenticeship or 
other training or retraining, including on-
the-job training programs, to discriminate 
against any individual because of race, 
color, religion, sex, national origin, age, 
handicap, or marital status in admission to, 
or employment in, any program established to 
provide apprenticeship or other training. 

* * * 
   (7)  It is an unlawful employment 
practice for an employer, an employment 
agency, a joint labor-management committee, 
or a labor organization to discriminate 
against any person because that person has 
opposed any practice which is an unlawful 
employment practice under this section, or 
because that person has made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceeding, or 
hearing under this section. 
 

50.  The Florida Civil Rights Act, Section 760.10, et seq., 

Florida Statutes, is patterned after federal law, Title VII of 

the Civil Rights Act of 1964.  Federal case law construing Title 
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VII is persuasive when analyzing claims of discrimination and 

retaliation based on Section 760.10, Florida Statutes.  See Bass 

v. Board of County Commissioners, Orange County, Florida, 256 

F.3d 1095, 1109 (11th Cir. 1994); Gray v. Russell Corp., 681 

So. 2d 310 (Fla. 1st DCA 1996); Florida Department of Community 

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

51.  JATC argues that since JATC is not an employer, that 

it can not be held responsible for the actions of the employers 

to whom JATC refers its apprentices for employment and on-the-

job training, citing Angelino v. The New York Times Company, 200 

F.3d 73 (3rd Cir. 1999) and Carter v. Chrysler Corporation, 173 

F.3d (8th Cir. 1999).  In Angelino, the court upheld dismissal 

of a Title VII complaint of sex-based discrimination and 

harassment against a union and stated: 

We will affirm the dismissal of all claims 
against the Union because the Union was not 
the employer of the appellants; this is so 
even though some of the supervisors and 
workers who are alleged to have 
discriminated against the appellants may 
have been members of the Union.  While a 
Union may be held liable under Title VII, 
the record here does not demonstrate that 
the Union itself instigated or actively 
supported the discriminatory acts allegedly 
experienced by the appellants.  (Emphasis in 
the original) 
 

200 F.3d at 95-96. 
 

52.  In Carter, the court upheld the dismissal of the 

appellant's claim against her union, stating that there was no 
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evidence that the union had caused or attempted to cause an 

employer to discriminate against the appellant or that the union 

failed to investigate her complaints about her employer. 

53.  Johnson alleged that she was discriminated against by 

the various employers to whom she had been referred by JATC.  

The evidence does not show that the employers discriminated 

against her or that, if they had, that JATC had caused or 

supported the discrimination.  When Johnson complained to JATC 

about her employers' alleged unfair treatment, JATC investigated 

the complaints and found there to be no discrimination.  Johnson 

was required to do the same types of work that are required of 

all apprentices.  Johnson's dismissals by her employers were the 

result of Johnson's own actions.  One employer dismissed her for 

failing a drug test.  Other employers found her job performance 

to be unsatisfactory because of her need for constant 

supervision, having little interest in the job, having a bad 

attitude, tardiness, lack of production, and lack of mechanical 

aptitude.  

54.  Johnson has failed to establish that JATC is liable 

for her claims of discrimination by her employers. 

55.  JATC argues that Johnson failed to exhaust the 

internal appeal procedures of JATC before filing a complaint 

with the Florida Commission on Human Relations.  JATC Policy 

Statements provided that if an apprentice felt that he or she 
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were being treated unfairly by an action of JATC or terminated 

without due course that the apprentice could filed an appeal.  

The only requirements for the appeal were that it be in writing, 

be executed by the apprentice, and contain the name of the 

apprentice.  Johnson's letter, date stamped November 9, 2001, 

fills the requirement of the appeal procedures set forth in the 

Policy Statements.  Although the Policy Statements did not 

require the apprentice to request to appear before the 

committee, Johnson made such a request.  After she was given 

several opportunities to appear before the committee and she 

failed to do so, the evidence does not show that the committee 

took any final action on her appeal.  Based on the Policy 

Statements, Johnson did all that she was required to do to 

perfect her appeal.  Thus, Johnson did exhaust the internal 

appeal procedures of JATC. 

56.  Johnson has the burden to establish by a preponderance 

of the evidence a prima facie case of unlawful discrimination 

and retaliation.  If she establishes a prima facie case, the 

burden shifts to JATC to show that the termination was taken for 

a legitimate non-discriminatory reason.  Once a non-

discriminatory reason is offered by JATC, the burden shifts back 

to Johnson to demonstrate that the offered reason is merely a 

pretext for discrimination.  St. Mary's Honor Center v. Hicks, 

509 U.S. 502 (1993); Texas Department of Community Affairs v. 
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Burdine, 450 U.S. 248 (1981); McDonnell-Douglas Corporation v. 

Green, 411 U.S. 792 (1973). 

57.  In order to establish a prima facie case of an 

unlawful employment practice in the instant case, Johnson must 

establish that:  (1) she is a member of a protected class; (2) 

she was qualified for the JATC program; (3) she was terminated 

from the JATC program; and (4) others outside the protected 

class were not terminated when they committed the same actions 

for which she was terminated.  See Hicks, 509 U.S. at 506. 

58.  Johnson established that she is black and a woman, 

which are protected classes.  She failed to establish that she 

is qualified for the JATC program.  Johnson admitted that 

because of her shoulder injury that she was unable to lift and 

move heavy materials, which is required of apprentices in the 

JATC program.  She refused to take work referrals outside the 

Tallahassee area, which was a requirement of the apprenticeship 

program.  Johnson failed to establish that apprentices outside 

the protected classes were not terminated due to failure to 

attend classroom training.  

59.  Assuming, arguendo, that Johnson had made a prima 

facie case, JATC offered legitimate non-discriminatory reasons 

for terminating Johnson.  Johnson was terminated because she 

failed to attend training classes and she failed to respond to 

job referrals.  She committed these offenses while she was on 
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disciplinary probation and after she was warned that she could 

be terminated for violating the Policy Statements.  Johnson has 

failed to demonstrate that the reasons for her termination were 

false or pretextual. 

60.  To establish a prima facie case of retaliatory 

discharge, Johnson must prove:  (1) that she was engaged in a 

protected activity; (2) that an adverse action by the Respondent  

against Johnson occurred; and (3) that there was a causal 

connection between her participation and the protected activity 

and the adverse action.  See Tipton v. Canadian Imperial Bank, 

872 F.2d 1491 (11th Cir. 1989). 

61.  Johnson failed to establish a prima facie case of 

retaliatory discharge.  Johnson proved that she made complaints 

to JATC about her perceived discriminatory treatment by her 

employers and that she was terminated from the program.  Johnson 

has failed to show that there was a causal connection between 

her making the complaints and her being terminated from the 

program.  JATC made every effort to keep Johnson in the program.  

When she was having difficulty with her first employer, JATC 

pulled her from the job and placed her with another employer.  

When none of the contractors in Tallahassee would hire her, JATC 

made efforts to place her with new contractors who came to 

Tallahassee and had no experience with Johnson.  Johnson was 

kept in the program when she was terminated from jobs and 
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received unfavorable performance evaluations from employers.  

She was advised by JATC what was required of her on the job and 

placed on probation rather than terminated from the program in 

March 2001. 

62.  JATC has requested an award of attorney fees pursuant 

to Section 760.11(6), Florida Statutes.  Such an award may be 

ordered by the Florida Commission on Human Relations if it is 

determined that an action was "frivolous, unreasonable, or 

without foundation," or "that plaintiff continued to litigate 

after it clearly became so."  Christianburg Garment Co. v. EEOC, 

434 U.S. 412, 421-422 (1978).  The evidence in this proceeding 

failed to prove that Johnson's action justifies an award of 

attorney fees. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that a final order be entered finding that 

Gainesville Electrical Joint Apprenticeship Training Committee 

did not discriminate against Carol D. Johnson based on race or 

sex and did not retaliate against her for making complaints of 

discrimination, dismissing her petition, and denying Gainesville 

Electrical Joint Apprenticeship Training Committee's request for 

attorney fees. 
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DONE AND ENTERED this 12th day of March, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
SUSAN B. KIRKLAND 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 12th day of March, 2003. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 
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