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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

JANET RODRIGUEZ,                 ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 02-1709 
                                 ) 
DISTRICT BOARD OF TRUSTEES OF    ) 
MIAMI-DADE COMMUNITY COLLEGE,    ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on November 7 and 8, 2002, by video teleconference, with the 

parties appearing in Miami, Florida, before Patricia Hart 

Malono, a duly-designated Administrative Law Judge of the 

Division of Administrative Hearings, who presided in 

Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Neil Flaxman, Esquire 
                      Neil Flaxman, P.A. 
                      550 Biltmore Way, Suite 780 
                      Coral Gables, Florida  33134 
 
     For Respondent:  Karen A. Brimmer, Esquire 
                      Hinshaw & Culbertson 
                      One East Broward Boulevard 
                      Suite 1010 
                      Fort Lauderdale, Florida  33301 
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STATEMENT OF THE ISSUE 
 

Whether the Respondent discriminated against the Petitioner 

for exercising her rights under Sections 760.01-760.011, Florida 

Statutes (2001), and, if so, the appropriate remedy. 

PRELIMINARY STATEMENT 

On December 3, 2001, Janet Rodriguez filed an Amended 

Charge Of Discrimination with the Florida Commission on Human 

Relations ("FCHR") in which she alleged that she had been 

discriminated against when she was terminated from her 

employment with Miami-Dade Community College after having filed 

two grievances complaining of sexual harassment.  On April 1, 

2002, the FCHR issued a Determination: No Cause, and 

Ms. Rodriguez filed a Petition for Relief and Request for 

Administrative Hearing with the FCHR on April 29, 2002.  

Ms. Rodriguez set forth the same allegations against Miami-Dade 

Community College in her Petition for Relief as those she set 

forth in her Amended Charge of Discrimination.  On May 1, 2002, 

the FCHR transmitted the petition to the Division of 

Administrative Hearings for assignment of an administrative law 

judge.1  After one continuance, and pursuant to notice, the final 

hearing was conducted on November 7 and 8, 2002. 

At the hearing, Ms. Rodriguez testified in her own behalf 

and presented the testimony of Joy C. Ruff, who holds, among 

other positions, the position of interim Director of Employee 
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Relations at Miami-Dade Community College.  Petitioner's 

Exhibits 1 through 16 were received into evidence on stipulation 

of the parties.  Miami-Dade Community College presented the 

testimony of Frank Meistrell, a former employee of Miami-Dade 

Community College, and Olga Mejia Morales.  Respondent's 

Exhibits 1 through 9 were received into evidence without 

objection.2 

The two-volume transcript of the proceedings was filed with 

the Division of Administrative Hearings on November 27, 2002, 

and the parties timely filed proposed findings of fact and 

conclusions of law, which have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 
 

Based on the oral and documentary evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  Miami-Dade Community College is an employer within the 

meaning of the Florida Civil Rights Act, Sections 760.01-

760.011, Florida Statutes (2000). 

General Information 
 

2.  In October 1998, Ms. Rodriguez was hired as 

Technical/Classified Staff at the Consolidated College Warehouse 

("Warehouse") maintained by Miami-Dade Community College. 
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3.  At the times material to this proceeding, the main 

section of the Warehouse served as a storage facility for 

furniture and equipment that was no longer being used on the 

various campuses of Miami-Dade Community College.  In another 

section of the Warehouse, called the "surge" section, furniture 

and equipment were stored temporarily, while portions of the 

campuses were undergoing renovations.  Two employees were 

responsible for doing the manual labor in the Warehouse, which 

involved collecting furniture and equipment from the campuses, 

storing them in the Warehouse, and retrieving them when 

necessary. 

4.  A third section of the Warehouse was devoted to 

collecting used computers that were being replaced on the 

various campuses of Miami-Dade Community College.  There were 

four employees in this section of the Warehouse, including the 

head of the section, Maggie Zilliner.  The old computers were 

collected from the campuses and logged into the property control 

system.  The computers were sorted into those that worked, those 

that did not work but could be repaired, and those that could 

not be repaired.  Two of the four employees were responsible for 

doing the computer repairs. 

5.  The Warehouse also served as the site for storing 

records generated on the various campuses of Miami-Dade 

Community College.  A large part of the work in this section 
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consisted of maintaining a computer record containing the 

identification and location of the records stored in the 

facility.  In addition, records were retrieved and provided to 

the campuses as requested, and documents were destroyed in 

accordance with state regulations. 

6.  Frank Meistrell, who is now retired, was the Risk 

Manager for Miami-Dade Community College and was in charge of 

setting up and managing the Warehouse.  He reported to Will 

Bailey, who was at the time the Director of the Budget for 

Miami-Dade Community College.  The employees working in the 

Warehouse were, at the times relevant to this proceeding, part-

time employees of Miami-Dade Community College with the 

exception of James Roof, who held a full-time position as the 

supervisor of operations for the Warehouse. 

7.  Mr. Meistrell was Mr. Roof's direct supervisor, and he 

had recommended that Mr. Roof be promoted to the supervisor's 

position at the Warehouse.  Mr. Meistrell and Mr. Roof had both 

worked for Miami-Dade Community College for many years, and, at 

one time, their offices were close to one another.  The 

relationship between Mr. Meistrell and Mr. Roof was, however, 

strictly a business relationship; Mr. Meistrell did not know 

Mr. Roof socially and never interacted with Mr. Roof outside of 

the office.  Mr. Meistrell may have gone to lunch with Mr. Roof 

one or two times over the years they worked together, and 
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Mr. Meistrell may, on occasion, have shared a sandwich with 

Mr. Roof and other Warehouse staff. 

8.  Ms. Rodriguez was initially hired in October 1998 as a 

part-time employee to work in general warehouse operations, when 

the Warehouse was just getting established.  Ms. Rodriguez's 

only job experience prior to being hired to work at the 

Warehouse was as a leasing agent for an apartment building, a 

position she occupied from 1990 to 1999 and which involved some 

clerical duties. 

9.  Once the Warehouse was somewhat organized, 

Ms. Rodriguez worked as a technician in the computer section, 

where she inventoried computers coming into the Warehouse and 

removed the software from the computers; Maggie Zilliner was her 

immediate supervisor in the computer section. 

10.  In the fall of 1999, Ms. Rodriguez was asked to work 

with other Warehouse employees, under the supervision of 

Mr. Meistrell, to organize the layout of the records section of 

the Warehouse.  After the records section became operational, 

and at the times material to this proceeding, Ms. Rodriguez 

worked in that section of the Warehouse.  Mr. Roof was her 

immediate supervisor. 

11.  Mr. Meistrell developed and distributed to the 

campuses a manual for handling records that was based on the 

state's record retention requirements.  He obtained standardized 



 7

boxes for the storage of records, and he developed a form to be 

used through Miami-Dade Community College to record the contents 

of each box.  Personnel on the various campuses packed their 

records in the boxes and completed the form recording the 

contents of each of the boxes.  One copy of the form was 

retained, one copy was put in each box, and one copy was taped 

to the top of the box.  Warehouse employees collected the boxes 

from the campuses and delivered them to the Warehouse.  The 

boxes were stacked on pallets, and the pallets were stored on 

racks in the Warehouse. 

12.  A Miami-Dade Community College faculty member, Sally 

Musay, wrote a program for a database to keep track of the boxes 

of records stored in the warehouse.  The program was written in 

English, and Ms. Rodriguez worked with the faculty member 

developing the program, which required entry of, among other 

items, the names of the Miami-Dade Community College employees 

whose records were stored in the Warehouse, the year in which 

each record was to be destroyed, and the location of the records 

in the Warehouse. 

13.  In March 1999, Olga Mejia Morales ("Ms. Morales") was 

hired as a part-time employee in the Warehouse.  Ms. Morales 

began working for Miami-Dade Community College in April 1996 as 

a student assistant in the Bursar's office at Miami-Dade 

Community College's north campus.  Her duties included typing, 
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filing, and answering the phone.  In the spring of 1997, 

Ms. Morales moved to the property control section at Miami-Dade 

Community College's north campus, where she continued to work as 

a student assistant.  Her duties in this position included 

filing, inputting data into the computer, typing, and answering 

the telephone.  Ms. Morales worked at this position for two 

years before applying for the part-time position in the 

Warehouse. 

14.  During the time she worked as a student assistant, 

Ms. Morales was attending Miami-Dade Community College, studying 

business software applications. 

15.  When Ms. Morales came to work in the records section 

of the Warehouse, she was very familiar with computers and with 

various types of business software, such as Excel, Access, Power 

Point, and Microsoft Word.  Ms. Rodriguez introduced Ms. Morales 

to the computer program developed by Ms. Musay to inventory the 

boxes of records sent from the various campuses to the 

Warehouse, although Ms. Morales was familiar with the type of 

program because it was a variation of the Access program.  

Because of her familiarity with the type of program used to keep 

track of the records, Ms. Morales was able to suggest to 

Ms. Musay some ways in which the program could be improved. 

16.  Both Ms. Rodriguez and Ms. Morales input data into the 

computer regarding the records, although Ms. Morales was more 
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proficient in using computers than Ms. Rodriguez as a result of 

her studies in business software applications. 

17.  When requests for records were received from Miami-

Dade Community College campuses, the location of the boxes of 

files to be retrieved would be obtained from the computer 

program, and either Ms. Rodriguez or Ms. Morales or another 

employee of the Warehouse would retrieve the boxes. 

18.  Ms. Rodriguez was trained in the operation of a 

forklift and was certified to operate one.  Ms. Rodriguez used a 

forklift to retrieve pallets on which the boxes of records were 

stored when the pallets were stored on one of the higher storage 

racks.  Ms. Rodriguez also used a pallet jack to move pallets of 

boxes around the warehouse, and she would pick up and move 

individual boxes of records, which weighed 40 to 50 pounds. 

19.  Ms. Morales was not an employee at the Warehouse when 

the forklift training was offered, and she did not know how to 

operate a forklift.  She did, however, know how to use a pallet 

jack, and she used one routinely to move pallets of boxes around 

the warehouse.  When pallets were stored on the second or third 

level, she often requested that Rafael Rodriguez, an employee 

who routinely operated a forklift in the Warehouse, retrieve 

pallets of records for her. 

20.  Both Ms. Morales and Ms. Rodriguez prepared the boxes 

for delivery to the office requesting them.  Before Ms. Morales 
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began working in the records section, when the records storage 

and retrieval system was first implemented, Ms. Rodriguez would 

load boxes of records in her Jeep Cherokee and deliver them 

herself to the person requesting the files.  Once the records 

section was better organized, a mail service picked up the boxes 

and delivered them to the persons requesting the records, and 

the mail service also returned the boxes of records to the 

Warehouse. 

21.  In addition to her duties involving records storage 

and retrieval, Ms. Morales did typing and general office work 

for Ms. Zilliner and Mr. Roof, including answering the 

telephone. 

22.  Ms. Rodriguez is fluent in both English and Spanish.  

Ms. Morales's first language is Spanish, but she began studying 

English in 1994.  All of her courses at Miami-Dade Community 

College were taught in English, and Ms. Morales also took formal 

classes in English.  At the times relevant to this proceeding, 

Ms. Morales could understand, speak, and read English; her 

command of spoken English has improved since September 2000. 

23.  During the times relevant to this proceeding, when a 

telephone caller spoke only English, Ms. Morales would often ask 

another Warehouse employee to handle the call.  She was, 

however, able to communicate adequately with Mr. Roof and 

Ms. Zilliner, and she had no trouble doing her work.3 
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Ms. Rodriguez's grievance 
 

24.  In May 2000, Ms. Rodriguez filed a complaint against 

Mr. Roof, the supervisor of warehouse operations and her direct 

supervisor, with Dr. Joy Ruff, Miami-Dade Community College's 

Director of Employee Relations.  The complaint was misplaced in 

Dr. Ruff's office, and, in July, 2000, when Dr. Ruff realized 

the error, she apologized and asked Ms. Rodriguez to re-file the 

complaint, which Ms. Rodriguez did on July 17, 2000. 

25.  In her complaint, Ms. Rodriguez described several 

instances in which she believed Mr. Roof had acted 

inappropriately towards her, and she confirmed to Dr. Ruff that 

the basis for her complaint was discrimination on the basis of 

gender, specifically sexual harassment. 

26.  Because he was Mr. Roof's supervisor, Dr. Ruff advised 

Mr. Meistrell that Ms. Rodriguez had filed the grievance.  

Mr. Meistrell told Dr. Ruff that he would make sure that 

Dr. Ruff had access to all the Warehouse employees for 

interviews and that the employees were paid for their time.  

Mr. Meistrell had no further involvement in the investigation of 

Ms. Rodriguez's complaint against Mr. Roof. 

27.  During the course of her investigation, Dr. Ruff 

interviewed the employees who worked in the Warehouse.  In their 

statements to Dr. Ruff, which were given on July 11, 12, 13, 24, 

and 28, 2000, several of the employees indicated that they had 
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heard Mr. Roof make inappropriate comments to and about 

Ms. Rodriguez; three employees told Dr. Ruff that they had not 

observed Mr. Roof make inappropriate comments to or about 

Ms. Rodriguez, one of which was Ms. Morales. 

28.  In addition to denying ever having heard Mr. Roof make 

any inappropriate comments to or about Ms. Rodriguez, Dr. Ruff's 

notes reflect that Ms. Morales commented during her interview 

that Ms. Rodriguez was a liar.  This statement was not, however, 

related to the complaint Ms. Rodriguez had made against 

Mr. Roof; rather, Ms. Morales commented that Ms. Rodriguez lied 

about the hours she worked and about Maggie Zilliner, the head 

of the Warehouse's computer section.  Specifically, Dr. Ruff's 

notes reflect that Ms. Morales commented that she "observed 

Janet coming in at 9 & leaving at 12, but tells people she's in 

at 8 & out at 4" and that she "sees Brian and Jorge (computer 

technicians) talking & talking & Maggie (Zilliner) only one 

working.  Janet lies about Maggie & Maggie is a good woman." 

29.  At some point during the investigation, Dr. Ruff 

suggested that Ms. Rodriguez work in the computer section of the 

Warehouse, at her original job, so that she would be directly 

supervised by Ms. Zilliner rather than Mr. Roof. 

30.  Dr. Ruff completed her investigation in late 

July 2000, and she had a meeting with Mr. Meistrell, Mr. Roof's 

supervisor, on August 2, 2000, during which she advised 
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Mr. Meistrell of her findings that Mr. Roof had made 

inappropriate comments to Ms. Rodriguez but that he had not 

engaged in discrimination based on sex.  Dr. Ruff also told 

Mr. Meistrell that disciplinary action would be taken against 

Mr. Roof and that Mr. Roof would be required to write 

Ms. Rodriguez a letter of apology. 

31.  Dr. Ruff met with Ms. Rodriguez on August 2, 2000, and 

Dr. Ruff discussed with her, in detail, the results of the 

investigation, including Dr. Ruff's conclusion that Mr. Roof had 

made inappropriate comments to Ms. Rodriguez.  Dr. Ruff advised 

Ms. Rodriguez during the meeting that disciplinary action would 

be taken against Mr. Roof by Miami-Dade Community College and 

that he would be required to write her a letter of apology. 

32.  Dr. Ruff also documented attempts to arrange a meeting 

with Mr. Roof on August 2, 2000, but Mr. Roof was not available.  

Dr. Ruff did, however, discuss the investigation and her 

conclusions with Mr. Roof in August 2000, while she was on 

vacation, and she advised him during the discussion that he 

would be subject to disciplinary action, that he would be 

required to write Ms. Rodriguez a letter of apology, and that he 

should begin drafting the letter of apology. 

33.  After she returned from vacation, Dr. Ruff prepared a 

letter to Ms. Rodriguez dated September 1, 2000, in which 

Dr. Ruff formally advised Ms. Rodriguez that she had completed 
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the investigation of Ms. Rodriguez's complaint against Mr. Roof 

and had concluded that Mr. Roof had made inappropriate comments 

to her in specific instances but that this behavior did not 

constitute discrimination based on sex.  Dr. Ruff further 

advised Ms. Rodriguez in the letter that Mr. Roof would be 

disciplined for his behavior and that he would provide her with 

a written apology. 

34.  On September 5, 2002, Dr. Ruff provided Mr. Meistrell 

with a draft of a formal letter of reprimand to be issued to 

Mr. Roof.  Mr. Meistrell, as Mr. Roof's supervisor, incorporated 

the draft provided by Dr. Ruff into a memorandum of reprimand 

addressed to Mr. Roof and dated September 5, 2000.  Dr. Ruff 

confirmed that Mr. Roof had received the written reprimand and 

that it had been included in his personnel file. 

35.  The letter of complaint against Mr. Roof sent via 

facsimile to Dr. Ruff by Ms. Rodriguez on July 17, 2000, was not 

signed.  A note dated August 14, 2000, that appears in the 

margin of Dr. Ruff's notes of her August 2, 2000, meeting with 

Ms. Rodriguez states:  "Schedule mtg w/ Janet Rodriguez - 

signature on complaint." 

Decision to terminate Ms. Rodriguez 
 

36.  In a memorandum dated July 26, 2000, Mr. Bailey, 

Mr. Meistrell's supervisor and Director of the Budget for Miami-

Dade Community College, notified Mr. Meistrell that there was a 
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shortfall in Miami-Dade Community College's operating budget for 

the 2000-2001 fiscal year of approximately $4 million, and he 

directed Mr. Meistrell to conduct his operations within the 

budget assigned to his areas of responsibility. 

37.  The salaries for part-time employees at the Warehouse 

exceeded the amount budgeted for the 2000-2001 fiscal year by 

approximately $75,000.  It was, therefore, necessary for 

Mr. Meistrell to reduce the staff at the Warehouse.  

Mr. Meistrell developed a plan for reducing the number of staff 

at the Warehouse, and he advised Mr. Bailey of the plan and of 

the corresponding reduction in the services that could be 

provided by the Warehouse.  Mr. Bailey approved Mr. Meistrell's 

plan for staff reductions at the Warehouse, and Mr. Meistrell 

implemented the plan. 

38.  Mr. Meistrell cut the program involving the repair of 

old computers, and the two part-time computer technicians who 

repaired the computers were terminated.  Another employee of the 

computer section had recently quit, so three employees were cut 

from that section, leaving the supervisor of the computer 

section as the only employee. 

39.  Mr. Meistrell decided that, for safety reasons, he 

could not reduce the staff doing the manual labor in the 

Warehouse from two employees to one.  He, therefore, decided to 

reduce the staff of the records section of the Warehouse from 
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two part-time employees to one.  At the time, Ms. Morales and 

Ms. Rodriguez were the two part-time employees in the records 

section, and Mr. Meistrell decided to terminate Janet Rodriguez. 

40.  Mr. Meistrell was solely responsible for choosing the 

individuals that would be terminated under the staff-reduction 

plan, and he did not consult with anyone at the Warehouse 

regarding who should be terminated. 

41.  In making the decision to retain Ms. Morales and 

terminate Ms. Rodriguez, Mr. Meistrell concluded that 

Ms. Morales was better qualified than Ms. Rodriguez for the 

position in the records section, based on his consideration of 

the following factors: 

a.  Mr. Meistrell believed that both Ms. Rodriguez and 

Ms. Morales understood the system for keeping track of the 

records stored at the Warehouse, and both had participated in 

the development of the program for keeping track of the records. 

b.  Ms. Morales was first employed by Miami-Dade Community 

College as a student assistant in April 1996, and she worked as 

a student assistant until she accepted the part-time position at 

the Warehouse in March 1999.  Mr. Meistrell believed that, 

during her employment with Miami-Dade Community College, 

Ms. Morales had acquired secretarial, administrative, and 

general office skills.  She was, in addition, certified in 

business software applications.  Mr. Meistrell believed that 
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Ms. Morales would be a long-term employee, given her length of 

service with Miami-Dade Community College. 

c.  Mr. Meistrell considered Ms. Rodriguez to be a good 

employee who knew a great deal about the operation of the 

records section of the Warehouse.  He believed, however, that 

Ms. Rodriguez had very little experience in general office work, 

and he believed that, with her limited experience working at 

Miami-Dade Community College, Ms. Rodriguez was not as familiar 

with the source of the records and the operations of Miami-Dade 

Community College in general as Ms. Morales.  Mr. Meistrell 

considered this lack of knowledge a drawback as the Warehouse 

received more and more records from the various Miami-Dade 

Community College campuses.  In addition, Mr. Meistrell believed 

that Ms. Rodriguez would not be a long-term employee because she 

was attending college and was about to graduate with a 

bachelor's degree. 

d.  In Mr. Meistrell's estimation, Ms. Rodriguez was not as 

proficient as Ms. Morales in inputting data into the computer 

and handling the paperwork relating to the records stored at the 

Warehouse, and he believed that Ms. Morales's administrative and 

organizational skills were superior to those of Ms. Rodriguez. 

e.  Both Ms. Rodriguez and Ms. Morales did typing and 

filing for the computer section, but Mr. Meistrell believed that 

Ms. Morales was more proficient at this type of work than 
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Ms. Rodriguez.  In addition, because Ms. Morales was familiar 

with the property control system, Mr. Meistrell believed that 

she could also assist the computer section by handling the 

paperwork and inputting data relating to the old computers being 

sent to the Warehouse for the various Miami-Dade Community 

College campuses. 

f.  Although Ms. Rodriguez was certified to use a forklift 

and Ms. Morales was not trained in the use of a forklift, 

Mr. Meistrell did not consider the use of a forklift to be a job 

requirement for those working in the records section of the 

Warehouse; usually, one of the employees of the furniture and 

equipment section of the Warehouse would retrieve pallets of 

boxes from the higher levels.  Pallet jacks were then used to 

move the pallets of boxes around the Warehouse, and both 

Ms. Rodriguez and Ms. Morales knew how to use a pallet jack. 

g.  Mr. Meistrell was aware that both Ms. Rodriguez and 

Ms. Morales were bilingual in Spanish and English.  

Mr. Meistrell was also aware that Ms. Rodriguez's command of 

spoken English was superior to that of Ms. Morales, but, in his 

opinion, Ms. Morales could communicate adequately in person or 

on the telephone with the staff in the Warehouse, including 

Mr. Roof and Ms. Zilliner, and with Miami-Dade Community College 

staff and others who spoke only English. 
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42.  In a memorandum dated September 6, 2002, Mr. Meistrell 

notified Mr. Roof, the head of warehouse operations; 

Ms. Zilliner, the head of the computer section of the Warehouse; 

and Rafael Rodriguez, the head of the storage section of the 

Warehouse, of the budget reduction and the decision he had made 

to reduce the number of staff in the Warehouse.  Mr. Meistrell 

advised in the memorandum that, in addition to reducing the 

number of employees at the Warehouse, the maximum hours of the 

remaining Warehouse employees were restricted to 30 hours per 

week. 

43.  Mr. Meistrell notified Ms. Rodriguez and the two 

employees from the computer section of their termination on 

September 6, 2000; he went to the Warehouse and gave the 

termination letters to each of the three employees.  

Ms. Rodriguez was advised that she would receive her salary 

through September 17, 2000. 

44.  On September 6, 2000, after she was told of her 

termination and while she was packing up her belongings to leave 

the Warehouse, Ms. Rodriguez received a call from Dr. Ruff's 

office asking that she visit Dr. Ruff's office to sign some 

documents before she left.  Ms. Rodriguez went to Dr. Ruff's 

office, where she signed and dated the complaint that she had 

sent to Dr. Ruff by facsimile on July 17, 2000.  At this time, 
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Dr. Ruff presented her with a letter of apology prepared by 

Mr. Roof and dated September 1, 2000. 

45.  Computer records maintained by Miami-Dade Community 

College's indicate that Ms. Rodriguez was actually terminated 

from her employment on May 25, 2001.  It was, however, 

Mr. Meistrell's practice to keep many terminated part-time staff 

on active status in the computer system, at no cost to the 

college, so that, if he needed a part-time employee to work for 

a couple of weeks, he could call and offer work to one of the 

people in the system without going through hiring formalities; 

because they were retained in the computer on active status, 

these employees could start working almost immediately.  

Ms. Rodriguez was one of the Warehouse employees that 

Mr. Meistrell kept on active status in the computer after her 

termination-in-fact.  When he was told that he had too many 

people on active status in the computer, he cleaned out the 

records, and Ms. Rodriguez's was one of the records he took off 

of the computer. 

46.  Ms. Rodriguez has not been employed since her 

termination from the Warehouse.  Even though she has had 

interviews, Ms. Rodriguez believes that prospective employers 

lose interest in her when she explains that she has a pending 

sexual harassment complaint against Miami-Dade Community 

College. 
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47.  No one has been hired to fill the positions held by 

Ms. Rodriguez and the two employees from the computer section 

that were terminated on September 6, 2000. 

Summary 
 

48.  Ms. Rodriguez presented evidence (1) that she filed a 

grievance against her supervisor, Mr. Roof, with Miami-Dade 

Community College in July 2000, charging that he had sexually 

harassed her in the workplace; (2) that she was terminated from 

her part-time employment with Miami-Dade Community College on 

September 6, 2000; and (3) that Mr. Meistrell was aware that she 

had filed a grievance against Mr. Roof and notified her of her 

termination less than two months after she filed the grievance, 

approximately one month after he was advised by Dr. Ruff that 

Mr. Roof would be reprimanded for making inappropriate comments 

to Ms. Rodriguez, one day after Mr. Meistrell prepared a 

memorandum of reprimand to Mr. Roof, and the same day 

Ms. Rodriguez was given Mr. Roof's letter of apology. 

49.  Miami-Dade Community College in its turn produced 

evidence that, because of a reduction in the funds allocated for 

part-time salaries in Miami-Dade Community College's budget for 

Fiscal Year 2000-2001, Mr. Meistrell decided to re-organize the 

operations of the Warehouse and to cut the staff of the records 

section of the Warehouse from two employees to one employee.  

Miami-Dade County also produced evidence that Mr. Meistrell's 
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decision to terminate Ms. Rodriguez rather than Ms. Morales was 

based on the length of Ms. Morales's employment with Miami-Dade 

Community College and his determination that Ms. Morales had 

more experience in general office work and was better qualified 

to carry out the duties of the remaining position in the records 

section than Ms. Rodriguez. 

50.  Ms. Rodriguez's proof is insufficient to establish 

with the requisite degree of certainty that the reasons 

articulated by Mr. Meistrell were not the true reasons for her 

termination and that her filing a grievance against Mr. Roof was 

the true reason for her termination.  Ms. Rodriguez did not 

dispute Mr. Meistrell's explanation that budget cuts required 

him to re-organize the Warehouse and reduce the staff of the 

records section to one part-time employee.  Rather, 

Ms. Rodriguez claimed she was more qualified for the position 

than Ms. Morales; she implied that the removal of 

Ms. Rodriguez's position from Miami-Dade Community College's 

computer records on May 31, 2001, somehow undercut the 

credibility of Mr. Meistrell's explanation of the reasons for 

her termination; and she asserted that Ms. Morales strongly 

supported Mr. Roof when she was interviewed by Dr. Ruff during 

the investigation of Ms. Rodriguez's sexual harassment 

complaint. 
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51.  Ms. Rodriguez's perception that she was more qualified 

for the one remaining position in the records section of the 

Warehouse than Ms. Morales does not discredit the reasons given 

by Mr. Meistrell for his decision to terminate Ms. Rodriguez.  

Mr. Meistrell's explanation of the factors that he considered in 

reaching the decision to terminate Ms. Rodriguez rather than 

Ms. Morales establishes that he chose Ms. Morales based on his 

determination that she was more qualified for the position that 

Ms. Rodriguez, given his understanding of the duties that the 

person in the position would be required to perform and of the 

office skills and work experience of Ms. Morales and 

Ms. Rodriguez.  Second, although the evidence supports the 

finding that Ms. Rodriguez's position was not removed from 

Miami-Dade Community College's computer files until May 25, 

2001, Ms. Rodriguez does not dispute that she was terminated in 

fact on September 6, 2000, and she has failed either to 

establish that the deletion of her position from the computer 

records in May 2001 was more than a ministerial act or to 

explain how the delay in deleting her position from the computer 

records supports in any way her contention that she was 

terminated because she filed a claim of sexual harassment 

against Mr. Roof.  Finally, Ms. Rodriguez presented no evidence 

tending to show that Mr. Meistrell knew the details of 
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Ms. Morales's statement to Dr. Ruff regarding Ms. Rodriguez's 

sexual harassment complaint against Mr. Roof. 

52.  Ms. Rodriguez has failed to produce proof sufficient 

to permit the inference that Mr. Meistrell intentionally 

discriminated against her when he decided to terminate her 

employment in the records section of the Miami-Dade Community 

College Warehouse.  Not only did she fail to present sufficient 

evidence to discredit Mr. Meistrell's explanation of the reasons 

underlying his decision to terminate Ms. Rodriguez, she failed 

to establish that Mr. Meistrell's decision was influenced in any 

way by the fact that she filed a sexual harassment grievance 

against Mr. Roof.  The evidence presented by Miami-Dade 

Community College is sufficient to establish that Mr. Meistrell 

did not have a close personal relationship with Mr. Roof, did 

not seek Mr. Roof's input regarding whether Ms. Rodriguez or 

Ms. Morales should be terminated or discuss the matter with him, 

and did not make Mr. Roof aware of his decision to terminate 

Ms. Rodriguez prior to September 6, 2000.4 

CONCLUSIONS OF LAW 
 

53.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties thereto pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2002). 
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54.  Section 760.10, Florida Statutes (2000), part of the 

Florida Civil Rights Act, provides as follows: 

(7) It is an unlawful employment practice 
for an employer, an employment agency, a 
joint labor-management committee, or a labor 
organization to discriminate against any 
person because that person has opposed any 
practice which is an unlawful employment 
practice under this section, or because that 
person has made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under this section. 
 

55.  Florida courts routinely rely on decisions of the 

federal courts construing Title VII of the Civil Rights Act of 

1964, codified at Title 42, Section 2000e et seq., United States 

Code, ("Title VII"), when construing the Florida Civil Rights 

Act, "because the Florida act was patterned after Title VII."  

Harper v. Blockbuster Entertainment Corp., 139 F.3d 1385, 1387 

(11th Cir. 1998), citing, inter alia, Ranger Insurance Co. v. 

Bal Harbor Club, Inc., 549 So. 2d 1005, 1009 (Fla. 1989), and 

Florida State University v. Sondel, 685 So. 2d 923, 925, n. 1 

(Fla. 1st DCA 1996). 

Timeliness 
 

56.  The first legal issue that must be addressed is the 

timeliness of Ms. Rodriguez's complaint of discrimination to the 

FCHR.  Section 760.11(1), Florida Statutes (2000), provides that 

"[a]ny person aggrieved by a violation of ss. 760.01-760.10 may 

file a complaint with the commission within 365 days of the 
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alleged violation, . . ."  As set forth in the findings of fact 

herein, Ms. Rodriguez was in fact terminated from her employment 

at the Warehouse on September 6, 2000.  She filed her complaint 

with the FCHR on December 4, 2001.  Accordingly, the complaint 

was, on its face, filed more than 365 days after the violation 

alleged by Ms. Rodriguez. 

57.  It is, however, settled that the time limitation on 

filing a complaint under Title VII is not jurisdictional but, 

rather, is "a requirement that, like a statute of limitations, 

is subject to waiver, estoppel, and equitable tolling."  Zipes 

v. Trans World Airlines, Inc., 455 U.S. 385, 393 (1982); see 

also National Railroad Passenger Corp. v. Morgan, 536 U.S. 101 

(2002). 

58.  The first time Miami-Dade Community College actually 

raised the issue of timeliness in this proceeding was in its 

proposed Findings of Fact and Conclusions of Law, which was 

filed after the conclusion of the final hearing.  Counsel for 

Miami-Dade Community College mentioned the timeliness issue 

twice during the final hearing, but did not directly raise or 

argue the issue.5  Because the issue was not raised prior to or 

even during the final hearing, it is concluded that Miami-Dade 

Community College waived any challenge to the timeliness of 

Ms. Rodriguez's complaint to the FCHR. 
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Discrimination 
 

59.  The court in Goldsmith v. City of Atmore, 996 F.2d 

1155, 1162-63 (11th Cir. 1993), observed that "[t]he burden of 

proof in Title VII retaliation cases is governed by the 

framework established in McDonnell Douglas Corp. v. Green, 

411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)."  The court 

described that burden as follows: 

In order to prevail, the plaintiff must 
first establish a prima facie case by 
showing (1) statutorily protected 
expression, (2) adverse employment action, 
and (3) a causal link between the protected 
expression and the adverse action. . . . 
Once a prima facie case has been 
established, the defendant may come forward 
with legitimate reasons for the employment 
action to negate the inference of 
retaliation. . . . If the defendant offers 
legitimate reasons for the employment 
action, the plaintiff then bears the burden 
of proving by a preponderance of the 
evidence that the reasons offered by the 
defendant are pretextual. 
 

Goldsmith, 996 F.3d at 1163 (citations omitted). 
 

60.  Based on the findings of fact herein, Ms. Rodriguez 

established a prima facie case of discrimination.  First, she 

filed a grievance against her supervisor accusing him of sexual 

harassment, a charge that is considered a type of discrimination 

based on sex prohibited by Section 760.10(1)(a), Florida 

Statutes (2000).  See Scelta v. Delicatessen Support Services, 

Inc., 57 F.Supp.2d 1327 (M.D. Fla. 1999).  Second, she was 
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terminated from her employment with Miami-Dade Community 

College.  Third, Mr. Meistrell was aware when he decided to 

terminate Ms. Rodriguez that she had filed the grievance, and 

she was terminated approximately two months after she filed the 

grievance, one month after Dr. Ruff found that Mr. Roof had made 

inappropriate comments to her, and on the same day she received 

Mr. Roof's letter of apology.  See Goldsmith, 996 F.2d at 1163-

64, (citing Yartzoff v. Thomas, 809 F.2d 1371 (9th Cir. 1987) 

for the proposition that "evidence that employer knew of 

employee's protected activities, combined with a proximity in 

time between protected action and the allegedly retaliatory 

action, is sufficient to establish prima facie case of 

retaliation."). 

61.  Based on the findings of fact herein, Miami-Dade 

Community College produced evidence that Ms. Rodriguez was 

terminated for a legitimate, nondiscriminatory reason, in 

accordance with the shifting burden of production set forth in 

McDonnell Douglas.  The reasons for Ms. Rodriguez's termination 

articulated by Miami-Dade Community College were that 

Mr. Meistrell was required to reorganize the staffing of the 

Warehouse because of budget cuts for the 2000-2001 fiscal year, 

specifically cuts in the amount budgeted for salaries for part-

time employees; that Mr. Meistrell decided that it was necessary 

to reduce the number of employees in the records section from 
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two persons to one person; and that he chose to terminate 

Ms. Rodriguez because he concluded that Ms. Morales was the 

person best qualified for the one remaining position. 

62.  Because Miami-Dade Community College produced evidence 

of a legitimate, nondiscriminatory reason for Ms. Rodriguez's 

termination, Ms. Rodriguez was given the opportunity, as 

required by the United States Supreme Court in Reeves v. 

Sanderson Plumbing Products, 530 U.S. 133, 143 (2000), citing 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 

253, 255, 256 (1981) and St. Mary's Honor Center v. Hicks, 509 

U.S. 502, 507-08, 511 (1993), 

"to prove by a preponderance of the evidence 
that the legitimate reasons offered by the 
defendant were not its true reasons, but 
were a pretext for discrimination." . . . 
That is, the plaintiff may attempt to 
establish that he was the victim of 
intentional discrimination "by showing that 
the employer's proffered explanation is 
unworthy of credence." . . . Moreover, 
although the presumption of discrimination 
"drops out of the picture" once the 
defendant meets its burden of production,   
. . . the trier of fact may still consider 
the evidence establishing the plaintiff's 
prima facie case "and inferences properly 
drawn therefrom . . . on the issue of 
whether the defendant's explanation is 
pretextual." 

 
(Citations omitted.) 
 

63.  "The ultimate burden of proving by a preponderance of 

the evidence that the reason provided by the employer is a 
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pretext for prohibited, retaliatory conduct remains on the 

plaintiff."  Pennington v. City of Huntsville, 261 F.3d 1262, 

1266 (11th Cir. 2001), citing Olmsted v. Taco Bell Corp., 

141 F.3d 1457, 1460 (11th Cir. 1998).  Proof sufficient to 

"permit the trier of fact to conclude that the employer 

unlawfully discriminated" consists of the "plaintiff's prima 

facie case, combined with sufficient evidence to find that the 

employer's asserted justification is false."  Reeves, 530 U.S. 

at 148. 

64.  All of the evidence presented by Ms. Rodriguez has 

been carefully considered, and it is concluded that, based on 

the finding of fact herein, Ms. Rodriguez has failed to prove by 

a preponderance of the evidence that the reasons offered by 

Miami-Dade Community College for her termination were false.  

Ms. Rodriguez's perception that she was more qualified than 

Ms. Morales for the remaining position in the records section of 

the Warehouse is not relevant.  As the court in Vickers v. 

Federal Express Corp., 132 F.Supp.2d 1371, 1381 (S.D. Fla. 

2000), observed:  "The issue of pretext has nothing to do with 

the employee's perception of fairness.  See Webb v. R & B 

Holding Co., 992 F.Supp. 1382, 1387 (S.D. Fla. 1998)('The 

employee's perception of himself . . . is not relevant.  It is 

the perception of the decision maker that is relevant. . . .')." 
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65.  Nor is it sufficient to discredit the reasons given by 

Mr. Meistrell for Ms. Rodriguez's termination that Ms. Rodriguez 

established the "causal link" element of her prima facie case 

through evidence of the temporal proximity of the filing of her 

grievance, the completion of the investigation, the delivery of 

Mr. Roof's letter of apology, and notice of her termination.  

Although this showing was sufficient to support the inference 

that the grievance and the termination were not wholly unrelated 

for purposes of her prima facie case, the showing that must be 

made to establish the "causal link" element of a prima facie 

case of discrimination is much less stringent than the showing 

that must be made to establish that the reason given for adverse 

employment action is a pretext for discrimination.  See Long v. 

Eastfield College, 88 F.3d 300, 305, n. 4 (5th Cir. 1996)("The 

ultimate determination in an unlawful retaliation case is 

whether the conduct protected by Title VII was a 'but for' cause 

of the adverse employment decision.").  Based on the findings of 

fact herein, Ms. Rodriguez has failed to establish anything more 

than the temporal proximity of her termination and the filing, 

investigation, and resolution of her grievance; she has not 

proven by a preponderance of the evidence that she would not 

have been terminated "but for" the filing of her grievance. 

66.  Because, based on the findings of fact herein, 

Ms. Rodriguez has failed to establish by a preponderance of the 
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evidence that the reason given by Mr. Meistrell for her 

termination were unworthy of belief and a mere pretext for 

discrimination, she has failed to sustain her burden of proving 

that her termination was an unlawful employment practice 

prohibited by Section 760.10(7), Florida Statutes (2000).  

Cf. Reeves, 590 U.S. at 149 ("A prima facie case and sufficient 

evidence to reject the employer's explanation may permit a 

finding of liability."). 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by Janet Rodriguez. 

DONE AND ENTERED this 29th day of January, 2003, in 

Tallahassee, Leon County, Florida. 

                             ___________________________________ 
                             PATRICIA HART MALONO 
                             Administrative Law Judge 
                             Division of Administrative Hearings 
                             The DeSoto Building 
                             1230 Apalachee Parkway 
                             Tallahassee, Florida  32399-3060 
                             (850) 488-9675   SUNCOM 278-9675 
                             Fax Filing (850) 921-6847 
                             www.doah.state.fl.us 
 
                             Filed with the Clerk of the 
                             Division of Administrative Hearings 
                             this 29th day of January, 2003. 
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ENDNOTES 
 
1/  Rule 60Y-5.008(5)(a), Florida Administrative Code, requires 
that, in a case involving allegations of employment 
discrimination, the respondent "shall file an answer with the 
Commission within 20 days of service of the petition."  The FCHR 
transmitted the Petition for Relief and Request for 
Administrative Hearing to the Division of Administrative 
Hearings shortly after it was filed, before the expiration of 
the 20-day time period for filing an answer.  No answer to the 
petition has been transmitted to the Division of Administrative 
Hearings either by the FCHR or by Miami-Dade Community College. 
 
2/  Respondent's Exhibit 6 is a composite exhibit consisting of 
the response Miami-Dade Community College submitted to the 
Commission, and it contains 16 separately numbered sections.  
Sections 7, 8, and 9 correspond to Respondent's Exhibits 7, 8, 
and 9, and copies of these sections of Respondent Exhibit 6 were 
not separately provided and labeled as Respondent Exhibits 7, 8, 
and 9.  Accordingly, reference should be made to Respondent's 
Exhibit 6 for these three exhibits. 
 
3/  Ms. Morales was unable to understand the question "What would 
you define as the essential functions of your position?" posed 
by Ms. Rodriguez's attorney during cross-examination.  While 
this shows that Ms. Morales is not as fluent in English as 
Ms. Rodriguez, it does not tend to show that Ms. Morales's grasp 
of English was insufficient to perform her job responsibilities. 
 
4/  Ms. Rodriguez testified that, one day in August 2000, while 
she was inputting data into her computer, a co-worker came to 
her and told her that Mr. Roof wanted her computer taken away.  
Ms. Rodriguez testified that, when she refused to give up her 
computer, the co-worker summoned Mr. Roof and that Mr. Roof, in 
her presence, placed a telephone call to Mr. Meistrell and 
"asked him if I [Ms. Rodriguez] was not off the payroll."  
(Tr. at 78.).  Ms. Rodriguez further testified that she 
immediately telephoned a "Ms. Thompson," whom she identified as 
Dr. Ruff's supervisor, and told Ms. Thompson of the incident.  
Ms. Rodriguez claimed in her testimony that Ms. Thompson called 
Mr. Meistrell at his home on a Sunday, and that she had called 
Ms. Thompson to find out "what had come of the incident" but 
that she "never heard anything else of that."  (Tr. at 79.). 
 
     Ms. Rodriguez's testimony about this incident is 
uncorroborated:  Ms. Rodriguez did not present the testimony of 
the co-worker who was allegedly dispatched by Mr. Roof to remove 
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her computer; she did not present the testimony of Mr. Roof; and 
she did not present the testimony of Ms. Thompson, the person 
she purportedly she telephoned immediately after the incident.  
Even though Ms. Rodriguez identified Ms. Thompson as Dr. Ruff's 
supervisor, Ms. Rodriguez's counsel did not inquire during 
cross-examination of Dr. Ruff whether Ms. Thompson had discussed 
this matter with her.  And, finally, even though Mr. Meistrell 
was subject to cross-examination by Ms. Rodriguez's counsel, no 
inquiry was made regarding the telephone call Mr. Roof allegedly 
made to Mr. Meistrell asking if Ms. Rodriguez was still on the 
payroll.  Because it is uncorroborated, Ms. Rodriguez's 
testimony regarding this alleged incident is not credited. 
 
5/  Transcript at 14-15; 187. 
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All parties have the right to submit written exceptions within 
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to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CARMEN CHRISTENSEN, 
 
     Petitioner, 
 
vs. 
 
CITY OF WINTER PARK, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-3356 

   
RECOMMENDED ORDER 

 
A formal hearing in the above-styled case was held before 

Daniel M. Kilbride, Administrative Law Judge, Division of 

Administrative Hearings, on December 12, 2002, in Orlando, 

Florida. 

APPEARANCES 

For Petitioner:  Carmen Christensen, pro se 
                      5419 Shiloh Drive 
                      Adamsville, Alabama  35005 

 
For Respondent:  Paul J. Scheck, Esquire 

                      Shutts & Bowen LLP 
                      300 South Orange Avenue, Suite 1000 
                      Post Office Box 4956 
                      Orlando, Florida  32802-4956 

 
STATEMENT OF THE ISSUE 

Whether Respondent violated Section 760.10, Florida 

Statutes, by denying Petitioner employment with Respondent 

because of her sex (female). 
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PRELIMINARY STATEMENT 

These proceedings were commenced by Petitioner's, Carmen 

Christensen, filing of a charge of discrimination, against the 

City of Winter Park, Respondent, dated April 19, 2002, with the 

Florida Commission on Human Relations ("FCHR").  The FCHR issued 

a Determination, dated August 6, 2002, and on or about  

August 19, 2002, Petitioner timely filed a Petition for Relief 

regarding such discrimination.  This matter was referred to the 

Division of Administrative Hearings for a formal administrative 

hearing on August 23, 2002.  Following pre-hearing discovery, a 

formal administrative hearing was held on December 12, 2002, 

before the Administrative Law Judge ("ALJ").  At the hearing, 

testimony of several fact witnesses, and seven exhibits were 

admitted evidence.  Petitioner testified in her own behalf, and 

offered the testimony of six witnesses: Joyce Carter, Human 

Resource Coordinator for Respondent; David L. Zusi, Assistant 

Public Works Director and Utility Manager for Respondent; 

Charles E. McDonald, Supervisor, Wastewater Treatment Division 

for Respondent; William J. Harley, Section Manager, Orange 

County Wastewater Utility Department; Richard L. Burns, 

Wastewater Treatment Division for Respondent; and James L. 

Anselmo, Supervisor, Wastewater Treatment Division for 

Respondent.  Respondent presented testimony from the same six 

witnesses and offered nine exhibits into evidence.  The hearing 
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transcript reflects that these nine exhibits were offered, but 

inadvertently, the ninth exhibit was actually labeled as 

Respondent's Exhibit No. 10.   

A Transcript of the hearing was prepared and filed on 

December 30, 2002.  Petitioner filed her proposed findings of 

fact on January 17, 2003, following her request for an extension 

of time, and filed an amended findings of fact on January 23, 

2003.  Respondent filed its Proposed Recommended Order on 

January 14, 2003.  Both parties' proposals have been give 

careful consideration. 

FINDINGS OF FACT 

1.  Petitioner, a female and a member of a protected class, 

completed an application for employment with Respondent in or 

about February of 2002 for the position of Wastewater Operator 

"C."  The particular position she applied for was a night shift 

position which runs from 11:00 p.m. to 7:00 a.m. 

2.  In February of 2002, Respondent had an opening for a 

Class "C" Wastewater Operator's position.  Prior to that time, 

this position had been open for approximately one year. 

3.  Respondent's standard interview process for a 

wastewater position is that Charles McDonald ("McDonald"), the 

Wastewater Production Supervisor, reviews the applications to 

see if they have the minimum qualifications for the open 

position.  If the applicant possesses the minimum requirements, 
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McDonald will schedule an initial appointment with the 

applicant.  At this initial appointment, McDonald reviews the 

duties of the position with the applicant and finds out some 

general background on the applicant.  Once that is accomplished, 

McDonald will arrange for an interview with his superior, James 

Anselmo ("Anselmo"), the Division Chief over the water and 

wastewater treatment facilities of Respondent. 

4.  Anselmo, in his capacity as a Division Chief, oversees 

the operations of the water and wastewater treatment facilities 

of Respondent, as well as all the personnel matters in those 

departments.  Anselmo has served as a supervisor for Respondent 

for fourteen (14) years, and during that time has not had any 

grievances or complaints of discriminatory treatment filed 

against him. 

5.  The Wastewater Operator "C" that Respondent was seeking 

to hire was to perform chemical analysis and perform general 

preventative maintenance work.  This chemical analysis work on 

the water samples consists of performing "solids determination, 

chlorine residual and pH determination; perform [ing] sludge 

volume tests; measure dissolved oxygen levels; perform [ing] 

chlorine residual test; turbidity and telemetry monitoring." 

6.  These chemical testing duties consist of more than 

gathering samples, but also include taking them to the lab, 

actually performing the tests and then reading and recording the 
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results.  These lab-testing duties are considered an essential 

function of this position. 

7.  The job description for this position also states that 

an operator "performs general preventive maintenance work" on 

machines.  Anselmo considered this requirement to include 

changing packing on pumps, changing oil, greasing motors and 

pumps, making adjustments on machines and fixing broken lines.  

He feels this requirement is important because it is necessary 

to have all of his wastewater employees cross-trained to perform 

multiple functions. 

8.  Petitioner's application was initially forwarded to 

Anselmo, who reviewed it and was impressed with the fact that 

the applicant possessed an "A" license.  As a result, he 

forwarded the application to McDonald to initiate the interview 

process.  It made no difference to Anselmo whether the applicant 

was a male or a female. 

9.  In or about March 2002, McDonald contacted Petitioner 

by telephone and arranged for her to come meet him for an 

initial interview.  During this initial interview with McDonald, 

Petitioner indicated to him that she did not perform any 

maintenance duties at her previous employment with the City of 

Orlando.  McDonald mistakenly understood Petitioner to say that 

she did not do any lab work at the City of Orlando, but rather 

it was done at the laboratory by others. 
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10.  After the initial interview with McDonald, he spoke 

with Anselmo and informed him that he had a lady that had put in 

for the Wastewater Operator "C" position, and suggested that he 

interview her.  McDonald did not emphasize the fact that 

Petitioner was a female, but rather made his usual comment that 

it was either a lady or a guy that was coming in for the 

interview.  Anselmo indicated that McDonald should bring her 

over immediately for the second interview. 

11.  Petitioner then had an interview with Anselmo in his 

office later that same day.  This interview began by Anselmo and 

Petitioner shaking hands.  McDonald was present and handed 

Anselmo a copy of Petitioner's application.  Prior to this 

meeting, Anselmo had not been in possession of a copy of 

Petitioner's application, other than his very brief initial 

review of it. 

12.  Before getting into the substantive interview, Anselmo 

initially said to Petitioner "Carmen Christensen, that's a very 

unique name.  I went to school with a friend, and his name was 

Carmen also."  Anselmo intended this comment simply to be small 

talk, and to serve as an "ice breaker." 

13.  Anselmo and McDonald both testified that Anselmo never 

stated to Petitioner:  "I thought you were a man with the name 

Carmen."  They also denied that Anselmo stated "I went to school 

with a twin by that name."  Anselmo made no references to 
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Petitioner's gender during the interview.  This testimony is 

credible. 

14.  After this initial "ice breaker," Anselmo then 

reviewed Petitioner's application and began asking her questions 

about it.  As a result of not seeing the application prior to 

this, Anselmo got a few of the minor items on her application 

wrong. 

15.  On her application, Petitioner indicated that her 

duties at the City of Orlando had required her to "grab 

samples."  In reading this, Anselmo assumed that this meant that 

Petitioner simply gathered water and did not perform any 

laboratory tests on the sample.  Thus, Anselmo was hoping that 

Petitioner would elaborate and demonstrate to him that she had 

actually performed laboratory testing on these samples.  During 

the interview, Anselmo asked Christensen questions about her 

duties at the City of Orlando.  Petitioner responded that she 

simply collected samples and carried them to the lab, and 

occasionally, ran a few tests.  Petitioner did not share any 

specific types of tests that she had done while at the City of 

Orlando.  Anselmo encouraged Petitioner to take the opportunity 

during the interview to elaborate on these duties, but she 

failed to do so.  When he asked her whether she had performed 

specific tests, she respondent that she did not because 

laboratory employees had performed those tests at the City of 
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Orlando.  Petitioner also did not present Anselmo with any of 

the written certificates that she now claims she possesses.  At 

no time during the interview did Petitioner give Anselmo 

sufficient reason to believe that she did more than gather water 

samples at her previous job and bring them to the lab.   

16.  During the interview, Anselmo also asked Petitioner 

questions about her maintenance duties while at the City of 

Orlando.  Petitioner responded that maintenance work at the City 

of Orlando was done by maintenance personnel and, thus, she had 

not done any such work.   

17.  Finally during the interview, Anselmo asked Petitioner 

about the reasons for her termination by her previous employer, 

the City of Orlando.  Petitioner informed Anselmo that she had 

been terminated from the City of Orlando based on allegations of 

"falsified records."  The City considers allegations of 

falsification of records to be a serious violation.  Anselmo was 

not able to verify the reasons for Christensen's termination 

from the City of Orlando because she had indicated on her 

application that they could not contact her previous employers.  

Based on this request by Petitioner, Anselmo made no independent 

efforts to verify the reason for her termination. 

18.  At no time during the interview did Anselmo ever tell 

Petitioner that he did not want females working at the facility.  

In fact, Anselmo testified that he hires employees based simply 
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on their qualifications, not their gender; although no other 

female operator is employed by Respondent. 

19.  Other than the alleged comment about her name, 

Petitioner did not offer any other evidence that Anselmo had any 

problem with women working in the wastewater facility.  Instead, 

Petitioner gave her "opinion" that she was not hired because she 

is a female. 

20.  At the end of the interview, Anselmo informed 

Petitioner that Respondent was still accepting applications for 

the position.   

21.  Following the interview, Anselmo and McDonald 

discussed Petitioner's qualifications as a candidate.  They 

agreed that she appeared to be inexperienced based on her 

responses during the interview.  In particular, they were 

concerned with her lack of maintenance and laboratory testing 

experience. 

22.  Anselmo completed an Applicant Referral form on or 

about March 12, 2002, in which he indicated that Petitioner had 

been "rejected" for the position of Wastewater Operator "C."  On 

that form, Anselmo indicated that Petitioner had been rejected 

for employment because she "said she had no lab experience or 

did not perform any maintenance.  Performing lab tests and 

maintenance is crucial to this position."  Anselmo testified 
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that this form accurately sets forth the reasons on which he 

made the decision to reject Petitioner for employment. 

23.  Subsequent to Petitioner's interview, McDonald and 

Anselmo had the opportunity to interview two additional 

candidates, Richard Neitling ("Neitling") and Richard Burns 

("Burns"). 

24.  Neitling set forth more laboratory testing experience 

than Petitioner in his interview and on his resume.  He 

indicated during his interview with Anselmo that he had done the 

specific laboratory tests that Respondent does at its wastewater 

facility, including BOD's, suspended solids, mixed liquid 

suspended, sludge samples and TSS.  He also indicated during his 

interview that he had maintenance experience, including tearing 

down pumps, changing filters and oiling and greasing machines. 

25.  Based on these expressed qualifications and experience 

set forth in his application and presented during his interview, 

as well as the fact that he was a "C" Operator and that was the 

actual position being offered, Neitling was offered the position 

of Operator "C."  It was later discovered, however, that 

Neitling had provided false information on his application, and, 

therefore, he was never actually hired for the position. 

26.  Respondent then turned its attention to the 

application of Burns.  On his application and resume, Burns 

indicated that he could perform "all aspects of treatment plant 
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op's."  In addition, he indicated that he had 15 years 

experience as a wastewater plant operator, and that he possessed 

a Level "A" operator's license, the same license possessed by 

Petitioner.  After submitting his application for employment to 

Respondent, Burns received an interview from McDonald and the 

lead operator, Tad Blazer ("Blazer").  During this interview, 

Burns informed McDonald and Blazer that he had previously done 

laboratory testing including OUR's, BOD's, fecal's and others.  

They also asked Burns about his maintenance skills, and he 

informed them that he had received cross-training in 

maintenance, preventive maintenance and pulling of pumps while 

at Orange County. 

27.  Approximately a week after this initial interview, 

Burns had an interview with Blazer, McDonald and Anselmo.  In 

this second interview, Burns again shared his laboratory testing 

experience, his maintenance skills and his cross-training.  In 

particular, Burns represented that he could do all of the 

laboratory testing that the position required, and that he had 

extensive background in equipment maintenance.  Burns also 

indicated to Anselmo that he had 15 years of experience in all 

aspects of the treatment process, including lab work and 

maintenance duties.  In addition, Burns informed them that he 

had spent two months at Orange County in a cross-training 

program that consisted of him performing strictly maintenance 
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duties.  During this interview, Burns also shared with Anselmo 

the reasons for his leaving Orange County.  He informed Anselmo 

that he had been terminated by mutual agreement, but that the 

reasons for the termination involved a conflict with one 

supervisor, not actual performance problems. 

28.  Following this interview, but prior to hiring him, 

Anselmo and McDonald visited Orange County's personnel 

department and reviewed Burns' file.  In reviewing his file, 

they discovered that he had exceptional evaluations except for 

his last year, and that the only negative comments in his file 

involved failure to give proper notice prior to taking a 

vacation.  There were no allegations of falsification of any 

records in Burns' file at Orange County. 

29.  Based on his background and hands-on experience, Burns 

was eventually hired by Respondent for the Operator "C" position 

in May of 2002.  At the time he was hired, Burns could perform 

all of the functions set forth on Respondent's job description 

for the position of an Operator "C."  More importantly, he had 

conveyed to McDonald and Anselmo that he was capable of 

performing all of those duties. 

30.  Respondent's wastewater facility is smaller than the 

facility that Petitioner worked at while with the City of 

Orlando.  In fact, the City of Orlando's facility has a capacity 

of 25 million gallons of water a day, while Respondent's 
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facility can handle only 750,000 gallons per day.  In addition, 

the City of Orlando employs two or three times more employees 

that Respondent. 

31.  William Hurley ("Hurley"), the Section Manager for the 

Orange County Wastewater Utility, testified that he has been 

employed in the wastewater industry for 28 years, and has worked 

at four different facilities during that time.  In his 

experience, larger facilities often require different tasks from 

their operators than smaller facilities require of operators.  

Hurley also testified that he plays a role in the hiring of 

operators at Orange County.  In this capacity, he would consider 

it a serious violation, and it would give him serious concern, 

if an applicant revealed to him during the interview process 

that there were allegations of her committing a falsification of 

records at her previous employer. 

CONCLUSIONS OF LAW 

32.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter at this 

proceeding pursuant to Sections 120.57(1) and 120.569 and 

Chapter 760, Florida Statutes. 

33.  The State of Florida, under the legislative scheme 

contained in Chapter 760, Florida Statutes, incorporates and 

adopts the legal principles and precedents established in the 

federal anti-discrimination laws specifically set forth under 
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Title VII of the Civil Rights Act of 1964, as amended.  42 USC 

Section 2000e et seq.  The Florida law prohibiting unlawful 

employment practices is found in Section 760.10, Florida 

Statutes.  This section prohibits discrimination against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment because of such individual's sex.  

Section 760.10(1)(a), Florida Statutes.  The Florida Commission 

on Human Relations and the Florida courts interpreting the 

provisions of the Florida Civil Rights Act of 1992 have 

determined that federal discrimination law should be used as 

guidance when construing provisions of the Act.  See Brand v. 

Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); 

Florida Department of Community Affairs v. Bryant, 586 So. 2d 

1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional Medical 

Center, 16 FALR 567, 574 (FCHR 1993). 

34.  The Supreme Court established, and later clarified, 

the burden of proof in disparate treatment cases in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973) and Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248 (1981) and again 

in the case of St. Mary's Honor Center v. Hicks, 509 U.S. 502, 

113 S.Ct. 2742 (1993).  The FCHR has adopted this evidentiary 

model.  Kilpatrick v. Howard Johnson Co., 7 FALR 5468, 5475 

(FCHR 1985).  McDonnell Douglas places upon Petitioner the 
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initial burden of proving a prima facie case of gender 

discrimination.  See also Davis vs. Humana of Florida, Inc.,  

15 FALR 231 (FCHR 1992); Laroche v. Department of Labor and 

Employment Security, 13 FALR 4121 (FCHR 1991). 

35.  Judicial authorities have established the burden of 

proof for establishing a prima facie case of discriminatory 

treatment.  Petitioner must show that: 

  a.  The Petitioner is a member of a 
protected group; 
 
  b.  The employee is qualified for the 
position; and  
 
  c.  The employee was subject to an adverse 
employment decision (Petitioner was not 
hired); 
 
  d.  The position was filled by a person of 
another gender or that she was treated less 
favorably than similarly-situated persons 
outside the protected class: 
 
  e.  There must be shown by the evidence 
that there is a causal connection between a. 
and c.  Crapp v. City of Miami Beach, 242 
F.3d 1017, 1020 (11th Cir. 2001); Canino v. 
EEOC, 707 F.2d 468 (11th Cir. 1983); Smith 
v. Georgia, 684 F.2d 729 (11th Cir. 1982); 
Lee v. Russell County Board of Education, 
684 F.2d 769 (11th Cir. 1982), appeal after 
remand, 744 F.2d 768 (11th Cir. 1984); 
Samedi v. Miami-Dade County, 134 F.Supp. 2d 
1320 (S.D. Fla. 2001). 

 
36.  Proving a prima facie case serves to eliminate the 

most common nondiscriminatory reasons for Petitioner's disparate 

treatment.  See Teamsters v. U.S., 431 U.S. 324, 358, n. 44 
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(1977).  It is not, however, the equivalent of a factual finding 

of discrimination.  It is simply proof of actions taken by the 

employer from which discriminatory animus is inferred because 

experience has proved that, in the absence of any other 

explanation, it is more likely than not that those actions were 

bottomed on impermissible considerations.  The presumption is 

that more often than not people do not act in a totally 

arbitrary manner, without any underlying reason, in a business 

setting.  Furnco Construction Corp. v. Waters, 438 U.S. 567, 577 

(1978). 

37.  Once Petitioner has succeeded in proving all the 

elements necessary to establish a prima facie case, the employer 

must then articulate some legitimate, nondiscriminatory reason 

for the challenged employment decision.  The employer is 

required only to "produce admissible evidence which would allow 

the trier of fact rationally to conclude that the employment 

decision had not been motivated by discriminatory animus."  

Texas Department of Community Affairs v. Burdine, at 257.  The 

employer "need not persuade the court that it was actually 

motivated by the proffered reasons . . . [i]t is sufficient if 

the [employer's] evidence raises a genuine issue of fact as to 

whether it discriminated against the Plaintiff."  Id. at 254.  

This burden is characterized as "exceedingly light."  Perryman 

v. Johnson Products Co., Inc., 698 F.2d 1138 (11th Cir. 1983). 
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38.  Once the employer articulates a legitimate reason for 

the action taken, the evidentiary burden shifts back to 

Petitioner who must prove that the reason offered by the 

employer for its decision is not the true reason, but is merely 

a pretext.  The employer need not prove that it was actually 

motivated by the articulated nondiscriminatory reasons or that 

the replacement was more qualified than Petitioner.  Texas 

Department of Community Affairs v. Burdine, at 257-8. 

39.  In Burdine, the Supreme Court emphasized that the 

ultimate burden of persuading the trier of fact that Respondent 

intentionally discriminated against Petitioner remains at all 

times with Petitioner.  Texas Department of Community Affairs v. 

Burdine, at 253.  The Court confirmed this principle again in 

St. Mary's Honor Center vs. Hicks, 509 U.S. 502, 113 S. Ct. 2742 

(1993). 

40.  In the case sub judice, Petitioner has failed to 

produce any direct evidence of sex discrimination.  Only the 

most blatant remarks whose intent could be nothing other than to 

discriminate constitute direct evidence of discrimination.  

Scott v. Suncoast Beverages, 295 F.3d 1223, 1227 (11th Cir. 

2002); Damon v. Fleming Supermarkets of Florida, Inc., 196 F.3d 

1354, 1359 (11th Cir. 1999); Pashoian v. GTE Directories, 208 

F.Supp. 2d 1293 (M.D. Fla. 2002). 
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41.  In the present case, a case involving lack of direct 

evidence, Petitioner has failed to establish that she was 

qualified for the position of Operator "C."  According to the 

record testimony, two of the essential functions of the Operator 

"C" position are laboratory testing and maintenance duties.  In 

her interview with Anselmo and McDonald, however, Petitioner 

stated that although she was capable of performing laboratory 

tests, she indicated to them that her duties at the City of 

Orlando had been limited to gathering samples and passing them 

along to others in the laboratory to perform those tests.  In 

fact, when asked to provide the specific testing she could 

perform, she failed to provide any such examples.  She similarly 

informed Anselmo and McDonald that she lacked maintenance 

experience from her previous employment.  As such, she clearly 

informed Respondent that she was not qualified for the position 

of an Operator "C," and thus was not qualified to be hired. 

42.  Petitioner has also failed to satisfy the prong of the 

prima facie test that other equally or less qualified men were 

hired for the position.  The testimony presented at the hearing 

demonstrates that each of the additional applicants, Neitling 

and Burns, expressed to McDonald and Anselmo during the 

interview that they had extensive laboratory testing experience.  

In fact, both discussed in detail the types of testing that they  

were qualified to perform.  Furthermore, Neitling and Burns, 



 19

particularly Burns, had far more extensive maintenance training 

and experience.  In particular, Burns had been cross-trained in 

maintenance duties at Orange County, thereby possessing far 

superior maintenance skills compared to Petitioner.  Thus, Burns 

and Neitling were more qualified for the position than 

Petitioner. 

43.  "Whatever the employer's decision-making process, a 

disparate treatment claim cannot succeed unless the employee's 

protected trait actually played a role in that process and had a 

determinative influence on the outcome."  Hazen Paper Co. v. 

Biggins, 507 U.S. 604, 610 113 S. Ct. 1701, 1706 (1993).  This 

standard required Petitioner to establish that "but for" her 

protected class and the employer's intent to discriminate she 

would have  been hired.  Therefore, Petitioner has failed to 

come forward with sufficient evidence to meet her initial burden 

of proof on the issue of gender discrimination. 

44.  Assuming, arguendo, however, that Petitioner had met 

her initial burden, Respondent must then articulate some 

legitimate, non-discriminatory reason for the adverse action 

that it took.  Respondent need not persuade the trier of fact 

that it was actually motivated by the proffered reasons, but 

must merely set forth, through the introduction of admissible 

evidence, the reason for those actions.  Texas Department of 

Community Affairs v. Burdine, at 254-255; Pashoian, at 1309. 
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45.  In the instant case, Respondent offered credible 

testimony that Petitioner was not selected for the position 

because she failed to indicate to McDonald or Anselmo that she 

had sufficient laboratory testing experience, an essential 

function of an Operator "C," and because of her lack of 

maintenance training at her previous job at the City of Orlando 

lacked another essential function of the Operator "C" position.  

Furthermore, Petitioner's comments during the interview that she 

had been terminated from her previous job based on allegations 

of "falsified records" caused Anselmo great concern, and he 

considered this a serious violation.  Therefore, Respondent has 

satisfied its requirement of articulating legitimate, non-

discriminatory reasons for not hiring Petitioner.  See Samedi v. 

Miami-Dade County, 134 F.Supp. 2d 1320 (S.D. Fla. 2001). 

46.  Thereafter, Petitioner retains the burden of 

persuasion and must prove by a preponderance of the evidence 

that the legitimate reasons offered by Respondent were not its 

true reasons, but rather were a pretext for intentional 

discrimination.  Texas Department of Community Affairs, at 253; 

Samedi, 134 F.Supp. 2d 1346.  Thus, the ultimate burden of 

persuading the trier of fact that Respondent intentionally 

discriminated against Petitioner remains at all times with 

Petitioner.  450 U.S. at 253.  Indeed, even when the non-

discriminatory reason articulated by a respondent has been 
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demonstrated by the petitioner to be false, the petitioner must 

still prove that the adverse action truly was based upon 

unlawful discrimination.  St. Mary's Honor Center v. Hicks, 

supra. 

47.  Petitioner has not satisfied her burden of persuasion 

by making mere conclusory allegations of discrimination or upon 

her subjective belief that an unlawful discrimination has taken 

place.  Samedi, 134 F.Supp. 2d at 1346.  In addition, at the 

pretext stage, Petitioner may not merely argue that she was more 

qualified than the male candidates that were hired.  Instead, at 

this point she must show that she was "so much more qualified 

that the disparity virtually jumps off the page and slaps one in 

the face."  Walker v. Prudential Property and Casualty Insurance 

Company, 286 F.3d 1270, 1277 (11th Cir. 2002); Lee v. GTE Fla., 

Inc., 226 F.3d 1249, 1253-54 (11th Cir. 2000). 

48.  Furthermore, in the absence of evidence of intent to 

discriminate, courts and administrative agencies are "not in the 

business of adjudging whether employment decisions are prudent 

or fair," but rather "whether unlawful discriminatory animus 

motivates a challenged employment decision."  Pashoian, 208 

F.Supp. 2d at 1309. 

49.  The absence of an intent to discriminate based on 

Petitioner's sex is demonstrated by the facts that:  (1)  

Petitioner failed to indicate to McDonald or Anselmo that she 
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had laboratory testing experience, an essential function of the 

Operator "C" position; (2) Petitioner lacked maintenance 

training at her previous job at the City of Orlando, another 

essential function of the Operator "C" position; (3) Petitioner 

informed Anselmo and McDonald that she had been terminated from 

her previous job based on allegations of "falsified records"; 

and (4) the credible testimony that Anselmo has no bias against 

female employees, but rather hires employees based on their 

qualifications. 

50.  Petitioner has failed to show that the decision not to 

hire her was based on anything other than legitimate, non-

discriminatory reasons. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order which DENIES the Petition for Relief. 
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DONE AND ENTERED this 31st day of January, 2003, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DANIEL M. KILBRIDE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
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www.doah.state.fl.us 
 
Filed with the Clerk of the 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
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JEFFREY PRISKIE,                ) 
                                ) 
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                                ) 
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                                ) 
IBEX COLONNADE CORPORATION,     ) 
d/b/a OMNI COLONNADE HOTEL,     ) 
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     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on August 15-17, 2001, January 2-4 and 7-8, 2002, and 

February 11-13, 2002 in Fort Lauderdale, Florida, before  

Errol H. Powell, a designated Administrative Law Judge of the 

Division of Administrative Hearings. 
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For Petitioner:  Jeffrey Priskie, pro se 
                 19306 Northwest 13th Street 
                 Pembroke Pines, Florida  33029 

 
For Respondent:  Merideth C. Nagel, Esquire 
                 Thomas H. Loffredo, Esquire 
                 Holland and Knight, L.L.P. 
                 315 South Calhoun Street, Suite 600 
                 Post Office Drawer 810 
                 Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner on the basis of sex, religion, 

and national origin in violation of the Florida Civil Rights Act 

of 1992, as amended. 

PRELIMINARY STATEMENT 

Jeffrey Priskie (Petitioner) filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) against Ibex Colonnade Corporation, d/b/a Omni Colonnade 

Hotel (Omni)(Respondent) alleging that Omni discriminated 

against him on the basis of sex, religion, and national origin.  

On August 18, 1999, the FCHR issued a Determination of No Cause 

and a Notice of Determination of No Cause.  On September 22, 

1999, Mr. Priskie filed a Petition for Relief from an unlawful 

employment practice with the FCHR against Omni.  On October 13, 

1999, the FCHR referred this matter to the Division of 

Administrative Hearings. 

The hearing was originally scheduled for February 1, 2000.  

Mr. Priskie requested a continuance and the hearing was  

re-scheduled for February 28, 2000.  Omni requested a 

continuance, which was granted, and the hearing was cancelled. 

Prior to re-scheduling the hearing, Omni filed a Motion to 

Dismiss, which was denied.  Subsequently, Omni filed a Motion 

for Summary Recommended Order and/or Relinquishment of 
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Jurisdiction to which Mr. Priskie responded and requested a 

summary recommended order.  The motion and request were denied.  

Various discovery motions were filed and were ruled upon.  

Subsequently, Omni filed another Motion to Dismiss, which was 

denied.  The hearing was re-scheduled for May 23 and 24, 2001.  

Further discovery motions were filed and ruled upon.  Both 

parties requested a continuance and the hearing was cancelled 

and re-scheduled for August 15-17, 2001.  Further discovery 

motions were made and ruled upon. 

At hearing, Mr. Priskie testified in his own behalf, 

presented the testimony of one witness, and entered 118 exhibits 

(Petitioner's Exhibits numbered 1-5, 7-15, 16(B), 17, 18, 20-30, 

31(A), 31(B), 32-55, 57-62, 64-74, 76, 77, 77(A), 78-92, 99-112, 

114-116, 118-123, 126, 128-130, 132, and 133) into evidence.  

Omni presented the testimony of three witnesses and entered nine 

exhibits (Respondent's Exhibits numbered 1-9) into evidence. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the filing of the 

transcript.  The Transcript consisted of 12 volumes and the last 

volume was filed on April 17, 2002. 

Mr. Priskie filed his post-hearing submission prior to the 

time set for filing post-hearing submissions and moved to 

disallow Omni the opportunity to file its post-hearing 
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submission at the agreed-upon time.  His motion was denied and 

the undersigned provided Mr. Priskie the opportunity to file an 

amended post-hearing submission.  An extension of time was 

granted for the filing of the post-hearing submissions.  Omni 

timely filed its post-hearing submission, and Mr. Priskie chose 

not to file an amended post-hearing submission, having been 

provided an opportunity to do so.  Included as a part of Omni's 

post-hearing submission was argument regarding certain documents 

Mr. Priskie alleged to be "missing."  The undersigned finds 

Omni's arguments persuasive and determines that Omni committed 

no wrongdoing associated with the documents alleged to be 

"missing."1  The parties' post-hearing submissions were 

considered in the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  No dispute exists that at all times material hereto, 

Omni was an employer as defined by the Florida Civil Rights Act 

of 1992, as amended. 

2.  No dispute exists that Mr. Priskie is a white, Jewish 

male. 

3.  Mr. Priskie began his employment with the Colonnade 

Hotel in 1992 as a Catering Manager.  The Colonnade Hotel was 

then managed by The Continental Companies. 

4.  As a Catering Manager, Mr. Priskie was in a sales 

position.  He was the Manager of the Year in 1993 and 1994. 
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5.  At the time of hearing, Mr. Priskie had 20 years of 

experience in the hotel business. 

6.  In January 1994, the management of the Colonnade Hotel 

was assumed by Omni Hotels.  The Colonnade Hotel then became 

known as the Omni Colonnade Hotel.  When Omni Hotels2 assumed 

management, the Colonnade Hotel was under-performing in all 

areas as a hotel. 

7.  On or about January 25, 1994, Mr. Priskie was hired by 

Omni and immediately promoted to the Director of Catering.  

Based upon Mr. Priskie's performance before Omni took over, Omni 

was convinced that Mr. Priskie could perform in the position.  

As Catering Director, he was the direct supervisor of the 

Catering Sales Managers and other employees in the Catering 

Department.  Mr. Priskie had never been a Catering Director 

under Omni's management. 

8.  At the time of Mr. Priskie's interview for the position 

of director of catering, at least two of the persons 

interviewing him knew that he was Jewish.  Mr. Priskie replaced 

a non-Jewish male. 

9.  In mid-April 1994, Keith Douglas was transferred to the 

Omni Colonnade as the Director of Sales and Marketing.  

Mr. Douglas, in that position, became Mr. Priskie's supervisor.  

Mr. Douglas and Mr. Priskie had not worked together in any 

capacity prior to Mr. Douglas' transfer. 
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10.  The primary goal of Mr. Douglas was to aid in the 

transition of the Omni Colonnade's catering and sales operations 

to Omni's standards.  One of his core focuses in accomplishing 

this goal was for the Catering Department to develop and 

maintain its files according to Omni's Accounting Coverage 

Program (ACP) system's standards. 

11.  In 1994, the ACP system was a manual filing system, 

which required categorizing and qualifying accounts.  The ACP 

system was used by Omni to evaluate the revenue potential of the 

Catering Department's account base.  A Lotus spreadsheet, called 

the "ACP" for short, was created to reflect each of the files 

for the individual Catering Department's accounts, and included 

some of the contents of the files.  Further, each file of an 

account of the Catering Department was required to be 

categorized a certain way and contain certain information 

qualifying the account, i.e., qualifying information. 

12.  The ACP system was particularly significant to Omni.  

The ACP system revealed the revenue potential of the Catering 

Department's account base, and Mr. Douglas needed to know the 

value of those accounts in light of the recent transition of the 

hotel to Omni. 

13.  One of the first issues addressed by Mr. Douglas with 

the Catering Department was the ACP system.  He held a meeting 

in April 1994 with the Catering Department regarding the ACP 
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system and, afterwards, provided the Catering Department with a 

memorandum explaining the ACP system.  The memo explained how 

the ACP system should be executed. 

14.  At no time prior to his termination did Mr. Priskie 

indicate that he needed assistance in complying with the ACP 

system.  To assist employees under his supervision, Mr. Priskie 

issued at least two memoranda explaining the ACP procedures and 

offering assistance to any employee who had questions.  An 

inference is drawn that Mr. Priskie understood the ACP system. 

15.  On May 1, 1994, Omni's Management Performance 

Appraisal (MPA) was completed on Mr. Priskie.  Mr. Douglas had 

requested Mr. Priskie to perform a self-evaluation using the 

MPA, and then he and Mr. Priskie reviewed the MPA.  Mr. Douglas 

agreed with Mr. Priskie that Mr. Priskie's performance as the 

Director of Catering was acceptable, without noting any serious 

problems.  A section of the MPA, entitled "Summary of 

Evaluation," considered the individual, being evaluated, on the 

whole and inquired in one area whether the individual's 

performance far exceeded, exceeded, met, needs some improvement, 

or did not meet job requirements.  No notation was made by 

either Mr. Priskie or Mr. Douglas. 

16.  Within about a month after Mr. Douglas' arrival, he 

began to have concerns regarding Mr. Priskie's ability to lead 

the Catering Department under Omni's management.  Mr. Douglas 
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had several discussions with Mr. Priskie regarding expectations 

that he had as to Mr. Priskie's performance. 

17.  By memorandum to Mr. Priskie, dated July 6, 1994, Mr. 

Douglas summarized the several discussions that he had with 

Mr. Priskie and as to what he perceived to be Mr. Priskie's 

substandard performance.  The memorandum was signed by 

Mr. Douglas and Mr. Priskie, and, as a witness, by Ms. Alina 

Molina, who was the Director of Human Resources. 

18.  Mr. Douglas stated in the memorandum that Mr. Priskie 

needed to complete three priorities by June 27, 1994: 

*Finalize Catering ACP 
 
*Qualification and color coding of Catering  
 Files 
 
*Achieve ACP and Prospecting call quotas for  
 the department 
 

19.  Further, Mr. Douglas indicated in the memorandum that 

Mr. Priskie failed to complete the first two priorities by the 

designated time and that Mr. Priskie blamed another employee for 

the incompletion, when the incompletion was caused by 

Mr. Priskie's own failure to perform priority number two with 

his own files.  Moreover, Mr. Douglas indicated that, on 

June 28, 1994, he had given Mr. Priskie an extended deadline of 

July 1, 1994, to complete verification of the qualification of 

his own files but that Mr. Priskie failed to do so. 
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20.  Mr. Douglas considered Mr. Priskie's attempt to blame 

another employee a misrepresentation by Mr. Priskie.  

Furthermore, Mr. Douglas considered the misrepresentation by 

Mr. Priskie to be a "huge infraction." 

21.  Additionally, Mr. Douglas stated in the memorandum 

that, on June 28, 1994, he informed Mr. Priskie that 

Mr. Priskie's performance was "disappointing" and that change 

was expected "immediately" in the following areas: 

*Execution of the Catering ACP and Catering 
 file system 
 
*Personal qualification of your files 
 
*Achieve targeted ACP and Prospecting call  
 quotas weekly for the department and  
 personally 
 
*Achieve established revenue goals for the  
 department 
 
*Set an example for the department 
 
*Develop Monthly Strategic Action Plan to  
 achieve Catering Revenue Goals 
 

Finally, Mr. Douglas stated in the memorandum that all of the 

areas indicated above were of "major concern" and that he and 

Mr. Priskie agreed that "30 days is a reasonable time frame to 

recognize a marked improvement and your progress will be 

evaluated at that time." 

22.  Mr. Priskie was aware that he was in a "job 

threatening situation," i.e., that his job was in jeopardy. 
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The undersigned finds credible the testimony that, in the hotel 

industry, an employee in Mr. Priskie's level of hierarchy, who 

is informed that their job is in jeopardy, knows that 

termination, not suspension, probation, or some other form of 

action, is the next step if the required change is not made. 

23.  Mr. Priskie began several techniques to address 

Mr. Douglas' concerns and noted the techniques in a memorandum 

to Mr. Douglas, dated July 11, 1994, with a copy to Ms. Molina 

and to Mark Amidon, Omni's Director for Food and Beverage.  Some 

of Mr. Priskie's responsibilities as Director of Catering 

affected the food and beverage department over which Mr. Amidon 

was responsible.  Mr. Priskie indicated, among other things, 

that the filing system was being put back in place after the 

files had been incorrectly and improperly filed by a person 

under his supervision; that the ACP worksheet update would begin 

after completion of the filing system; that remaining files 

would be updated; that weekly meetings with and monitoring of 

sales persons would occur regarding revenues, and everyone would 

work as a group; that individual counseling would occur with 

staff who failed to meet their revenue goals; and that he had 

begun to set a positive example for the sales persons by 

communicating more with them daily. 

24.  Shortly thereafter, on July 18, 1994, Mr. Douglas met 

with Mr. Priskie.  Mr. Douglas discussed Mr. Priskie's inability 
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to administratively lead the Catering Department, including 

leading by example; Mr. Priskie's managing by memoranda, as the 

only form of communication with the employees under his 

supervision; and Mr. Priskie's inability to handle relations 

between catering sales managers and difficult customers by 

referring difficult customers back to the appropriate sales 

manager and making sure proper follow-up occurs with both the 

sales manager and the customer.  Mr. Douglas made clear to 

Mr. Priskie that he was questioning Mr. Priskie's ability to be 

the Director of Catering and that Mr. Priskie's job was in 

jeopardy.  Mr. Douglas issued a memorandum to Ms. Molina, with a 

copy to Mr. Priskie, memorializing the meeting and discussion. 

25.  By memorandum dated July 21, 1994, Mr. Amidon 

complained to Mr. Douglas about the Catering Department, a 

complaint which was indirectly about Mr. Priskie.  Mr. Amidon 

complained that the "flow of informations [sic]" from the 

Catering Department to the Banquet Department was worse and was 

causing "numerous problems for the Banquet department and 

alternately our guests."  As Director of Catering, Mr. Priskie 

was held responsible for the problems regarding the 

communication between the departments. 
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26.  Mr. Priskie failed to meet Mr. Douglas' expectations 

as Director of Catering.  On August 5, 1994, Mr. Priskie was 

terminated from his position of Director of Catering and from 

his employment with Omni. 

27.  On the date of Mr. Priskie's termination, Mr. Douglas 

issued a memorandum addressing whether Mr. Priskie had met the 

goals outlined in the memorandum of July 6, 1994.  Mr. Douglas 

reviewed a portion of Mr. Priskie's and the Catering 

Department's files and determined that neither Mr. Priskie's 

files nor the Catering Department's files, as a whole, met 

Omni's ACP standards.  Even though Mr. Priskie had established a 

Lotus spreadsheet outlining his files and the files of each 

catering manager, Mr. Douglas determined that the information in 

the files themselves did not mirror the information on the 

spreadsheets. 

28.  Further, Mr. Douglas determined that the Catering 

Department, as a whole, failed to meet its sales goals although 

Mr. Priskie consistently met his own booking and sales revenue 

goals.  As the Director of Catering, Mr. Priskie was held 

responsible for the performance of the sales persons in the 

Catering Department and for assuring that the Catering 

Department achieved its goals as a whole. 

29.  Mr. Priskie does not dispute that the Catering 

Department, as a whole, failed to meet its revenue (sales) 
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goals.  At the same time, Mr. Priskie states that he should not 

be held responsible because Mr. Douglas prevented him from  

managing his (Mr. Priskie's) subordinates.  The record contains 

insufficient evidence to support Mr. Priskie's position. 

30.  During his employment with Omni as the Director of 

Catering, Mr. Priskie supervised a Hispanic3 female, Amisel "Amy" 

Nunez.  Ms. Nunez was first a Catering Sales Manager and, 

subsequently, a Senior Catering Sales Manager.  Ms. Nunez's 

primary responsibility was to generate revenue and bookings from 

the catering markets assigned to her.  Ms. Nunez's 

responsibilities were no comparison to Mr. Priskie's, who was 

responsible for the performance of the Catering Department in 

revenue goals, as a whole, as well as his own revenue goals. 

31.  According to her Pace Reports, Ms. Nunez exceeded her 

year-to-date sales goals through May 1994, but failed to meet 

her goals for the months of June and July 1994.  She was not 

terminated for failing to meet her sales goals for June and July 

1994. 

32.  Mr. Priskie asserts that he was prevented by 

Mr. Douglas from supervising Ms. Nunez.  Mr. Priskie complained 

to Mr. Douglas regarding Ms. Nunez not meeting her sales goals.  

According to Mr. Priskie, Mr. Douglas advised him not to be 

concerned about Ms. Nunez's performance regarding the sales 

goals.  Mr. Priskie's testimony is found to be credible.  
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Regardless, the evidence is insufficient to show that the 

failure of Ms. Nunez's reaching her sales goals for June and 

July 1994, played a role in the termination of Mr. Priskie for 

poor performance. 

33.  At or around the time of Mr. Priskie's termination 

from Omni, Ms. Nunez's position was Senior Catering Sales 

Manager.  By letter dated July 19, 1994, Ms. Nunez notified 

Mr. Douglas that she was resigning, effective August 25, 1994.  

Omni requested that she reconsider her decision to resign, and 

by memorandum, dated July 27, 1994, Ms. Nunez advised Omni that 

she would continue in the position of Senior Catering Sales 

Manager for 30 days and would consider completely rescinding her 

resignation under certain conditions, which were enumerated.  

After Mr. Priskie's termination, even though Ms. Nunez did not 

have the title of Director of Catering, she assumed 

Mr. Priskie's responsibilities.  Omni had begun to pursue its 

Hispanic market, a more lucrative market for Omni at that time.  

An inference is drawn that Omni's pursuit of the Hispanic market 

was a business decision. 

34.  On August 22, 1994, Omni's Management Performance 

Appraisal (MPA) was completed on Ms. Nunez, as Senior Catering 

Sales Manager, by Mr. Douglas.  The Summary of Evaluation 

section indicated, among other things, that Ms. Nunez exceeded 

the job requirements.  The MPA reflected also a recommendation 
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from Mr. Douglas to increase her salary from $25,000.00 to 

$28,000.00, with a .5 percent increase in gratuity. 

35.  Ms. Nunez resigned her position, as Senior Catering 

Sales Manager, effective October 1994. 

36.  Mr. Priskie claims that Omni terminated him so that it 

could replace him with a Hispanic female, namely, Ms. Nunez, and 

attract the Hispanic market.  Obviously, Ms. Nunez is of a 

different sex than Mr. Priskie.   

37.  Mr. Priskie has taken differing positions on whether 

he was terminated because of his sex: he does and he does not 

believe that he was terminated because of his sex.  The evidence 

is insufficient to demonstrate that Mr. Priskie believes that he 

was terminated because of his sex. 

38.  During his employment as Director of Catering, 

Mr. Priskie was requested by his superiors to test the market 

and develop Kosher catering at Omni, wherein Omni would handle 

the Kosher catering in-house instead of hiring an outside 

business to provide the Kosher catering.  Among other things, 

in-house Kosher catering required supervision by a Rabbi; a 

kitchen devoted exclusively to Kosher cooking; the use of Kosher 

products, cooked in Kosher pots and pans, and served on Kosher 

plates; and the use of Kosher utensils.  At the time, no other 

hotel in the area had a Kosher program. 
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39.  Mr. Priskie had numerous meetings with the Jewish 

community and suppliers of Kosher products and expended an 

enormous number of hours in developing a plan for Kosher 

catering.  Mr. Douglas claims that he was not aware that 

Mr. Priskie had expended so much time on the Kosher catering; 

however, such testimony by Mr. Douglas is not found to be 

credible.  Mr. Douglas was aware of Mr. Priskie's involvement in 

developing in-house Kosher catering at Omni. 

40.  But, what is found to be credible is the testimony 

that Omni determined that Kosher catering would not be pursued 

because Kosher catering was too expensive and because Omni's 

physical limitations were not suitable for Kosher catering.  For 

Omni to provide Kosher catering, many changes and revisions 

would have to be made, including creation of an additional 

kitchen for which no additional space existed; and additional 

space for the storing of Kosher cutlery, dishes, pots, and pans 

for which no additional space existed.  Sales revenue was lower 

than Omni wanted, and Omni did not want to venture into a costly 

undertaking.  The evidence is insufficient to demonstrate that 

Omni disparately treated Mr. Priskie because it did not pursue 

or by not pursing the Kosher catering program. 

41.  Apparently, after the decision was made to not pursue 

Kosher catering, Mr. Priskie was not notified of the decision.  

Mr. Priskie continued with his planning.  He was finally 



 17

informed that Omni would not pursue Kosher catering.  After 

Mr. Priskie's termination, in-house Kosher catering became a 

dead issue. 

42.  In October 1994, after Mr. Priskie's termination, Omni 

hired a female, Melanie Zeller, as a Catering Sales Manager.  In 

February 1995, she was promoted to the position of Director of 

Catering.  Mr. Douglas believed that Ms. Zeller possessed the 

capabilities to perform and grow in the position. 

43.  On May 26, 1995, Ms. Zeller was appraised in her 

position as Catering Director, using the MPA.  In the Summary of 

Evaluation section, she was rated as having met the job 

requirements. 

44.  By memorandum dated November 14, 1995, Ms. Zeller was 

notified by Mr. Douglas of performance concerns.  He indicated, 

among other things, that the memorandum constituted a warning 

and that further disciplinary action, including termination, may 

follow if certain areas did not improve. 

45.  On January 2, 1996, Ms. Zeller was appraised again 

using the MPA.  In the Summary of Evaluation section she was 

rated as not meeting the job requirements. 

46.  On March 26, 1996, Ms. Zeller was terminated for poor 

performance.  Prior to her termination, Ms. Zeller was warned of 

the areas in which she must improve, as was Mr. Priskie.  The 

areas for improvement were customer response time; billing and 
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collections for the catering department; development of 

realistic, but aggressive, budgets for the catering department; 

achievement of monthly budget expectations; and enhancement of 

her position within Omni.  Ms. Zeller was unable to meet the 

performance expectations of Omni and was terminated. 

47.  Mr. Priskie also asserts that Ms. Zeller was provided 

a longer period of time to improve and, therefore, Omni 

discriminated against him.  Omni's economic circumstances at the 

time that it assumed management of the hotel needs to be 

considered.  The hotel was under-performing in all areas, which 

equated to low revenues; Omni wanted revenues to increase and 

increase in a short period of time.  When Ms. Zeller became 

Director of Catering, the revenues were better than in the 

beginning of Omni's management, but Omni still had standards to 

maintain.  The evidence is insufficient to show that such action 

by Omni was inappropriate, especially given the circumstances. 

48.  No evidence as to Ms. Zeller's religion was presented. 

49.  The evidence was insufficient to establish her 

national origin. 

50.  Obviously, Ms. Zeller is of a different sex than 

Mr. Priskie.   

51.  Another employee under Mr. Douglas' supervision to 

whom Mr. Priskie claims his treatment should be compared is 

Diana Anker.  Ms. Anker's position was Business Travel Sales 



 19

Manager.  Her position was not equivalent to Mr. Priskie's 

position.  Even though she had sales goals, Ms. Anker's sales 

goals were in terms of numbers of room nights booked, not in 

terms of dollar amounts.  Further, Mr. Priskie was not 

terminated on his failure to meet his sales goals. 

52.  Additionally, another employee with whom Mr. Priskie 

claims his treatment should be compared was Omni's Chef, Alain 

Petitbon.  Chef Petitbon was Mr. Priskie's equal in terms of 

hierarchy at Omni, and he had no supervisory authority or any 

other authority over Mr. Priskie.  Allegedly, Chef Petitbon made 

an anti-Semitic remark about Mr. Priskie at a banquet function, 

referring to Mr. Priskie as a "Jew boy" or "Jew" or "fucking 

Jew."  Mr. Priskie complained both orally and in writing. 

53.  Mr. Amidon was Chef Petitbon's supervisor.  By 

memorandum to Chef Petitbon, dated March 22, 1994, Mr. Amidon 

imposed disciplinary action against Chef Petitbon.  The 

memorandum was signed by George Cozonis, Omni's General Manager; 

Ms. Molina; Mr. Amidon; and Chef Petitbon.  Among other things, 

Mr. Amidon labeled Chef Petitbon's remarks as a "grave offense" 

and warned him against any further violations of Omni's policy.  

The disciplinary memorandum was placed in Chef Petitbon's 

personnel file. 

54.  The disciplinary action taken against Chef Petitbon 

was not taken at or around the time that he made the  
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anti-Semitic remark about Mr. Priskie.  The disciplinary action, 

regarding Mr. Priskie, was taken against Chef Petitbon only 

after Chef Petitbon had committed improper actions against other 

employees in February 1994, which were considered in violation 

of Omni's policy. 

55.  Prior to the disciplinary action against Chef 

Petitbon, but shortly after Chef Petitbon made the remark about 

Mr. Priskie, Mr. Douglas and Mr. Amidon were in attendance at an 

Executive Committee meeting, as members of the Executive 

Committee.  During the meeting, Mr. Douglas made a joke 

regarding the anti-Semitic remark by Chef Petitbon, using the 

phrase "Jew boy" but not directly referring to Mr. Priskie 

although it was understood that Mr. Douglas' remark was 

referring to Mr. Priskie.  Even though, in 1994, Omni had an 

"Open Door Policy," which provided an avenue for Mr. Priskie or 

Mr. Amidon to complain regarding the remark made by Mr. Douglas,  

neither Mr. Priskie nor Mr. Amidon used the "Open Door Policy."  

The undersigned finds Mr. Amidon's testimony credible that 

Mr. Douglas made the remark.4 

56.  The evidence demonstrates that Mr. Douglas and Omni's 

management knew that Mr. Priskie was Jewish before Mr. Priskie's 

termination.  Even having found that Mr. Douglas knew that 

Mr. Priskie was Jewish before Mr. Priskie's termination, the  
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evidence is insufficient to demonstrate that such knowledge 

played a role in the termination of Mr. Priskie. 

57.  Further, Mr. Priskie asserts that, during 

hiring/promotional phase to the position of Director of 

Catering, Omni's Regional Vice President, Philip Georgas, made a 

discriminatory comment and that the comment evidenced 

discrimination.  Mr. Georgas was one of Omni's executives with 

whom Mr. Priskie interviewed.  The comment made by Mr. Georgas 

was that Mr. Georgas was "Greek," that Mr. Priskie was "Jewish," 

and that "normally Greeks and Jews don't work well together."  

However, even after the comment was made, Mr. Georgas did not 

object to Mr. Priskie being hired/promoted as the Director of 

Catering and Mr. Georgas was under no obligation to approve 

Mr. Priskie getting the position.  This evidence is insufficient 

to establish that Mr. Georgas' comment or knowledge that 

Mr. Priskie was Jewish caused or played a role in Mr. Priskie's 

termination. 

58.  During 1994, Omni terminated seven employees for poor 

performance.  Mr. Priskie asserts that such terminations support 

his position that Omni discriminated against him.  Race-wise, of 

the seven persons terminated, one was Black, two were Hispanic, 

and four were White.  The religious affiliation of each employee 

was listed by Omni as "unknown" because such information was not 

required by Omni and was, therefore, not maintained by Omni.  
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However, the evidence clearly shows that one of the seven 

terminations was Jewish, i.e., Mr. Priskie.  Further, the 

undersigned finds Mr. Priskie's testimony credible that another 

employee was a Jewish-female, who worked for Omni only six weeks 

before being terminated.  Mr. Priskie did not know the other 

five employees who were terminated.  This evidence that two 

Jewish-employees were terminated in 1994 by Omni is 

insufficient, in and of itself, to demonstrate that Omni 

terminated Mr. Priskie because he is Jewish or that his religion 

and/or national origin played a role in his termination. 

59.  Taking the above circumstances together, regarding 

knowledge of and the actions of those who had knowledge of 

Mr. Priskie's religion and/or national origin and the 

termination of seven employees for poor performance, the 

evidence is still insufficient to demonstrate that Omni 

terminated Mr. Priskie because he is Jewish or that his religion 

and/or national origin played a role in his termination. 

Damages 

60.  At the time of his termination, Mr. Priskie earned 

$40,000.00 per year in salary, plus a percentage of the Catering 

Department revenues.5  According to Mr. Priskie, his commission 

was $21,000.00 in 1994 and he estimates that his commission for 

1995 through 2001 at $42,000.00 per year.   
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The evidence is insufficient to show that Mr. Priskie's 

commissions can be predicted with reasonable certainty. 

61.  For the years 1994 through 2001, he estimates his lost 

wages at $343,643.00 and lost commission at $315,000.00.6  

Mr. Priskie computes his lost wages by adding a three percent 

cost of living increase to his salary for each year after 1994.  

Further, Mr. Priskie asserts an entitlement to his actual cost 

of health insurance, totaling $57,330.00, that he obtained after 

his employment.  As a benefit of his employment, Omni provided 

Mr. Priskie with health insurance at no cost to him.  As a 

result, Mr. Priskie claims lost wages of $715,973.00, with 10 

percent simple interest; totaling $787,570.00. 

62.  In addition to lost wages, Mr. Priskie asserts an 

entitlement to fees at $450,000.00 and costs of bringing this 

action at $23,352.85.  The fees are calculated by using the 

estimated time that he and his wife expended on this case over a 

seven-year period, which was 3000 hours, at $150.00 per hour.  

The costs include copying, stationary, subpoenas, gasoline, 

cellular telephone, home telephone, dry cleaning, postage, and 

home computer. 

63.  Further, Mr. Priskie claims punitive damages at 

$1,260,622.85. 

64.  Consequently, Mr. Priskie's total claim is 

$8,240,622.85. 
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65.  Regarding mitigation, Mr. Priskie asserts that he 

tried to find employment after he was terminated, but he could 

not recall who he contacted, his first job after being 

terminated, where he worked in 1995, or how long he was 

unemployed.  Approximately one month after being terminated, 

Mr. Priskie underwent knee surgery and, during his recovery 

period from the surgery, Mr. Priskie was unable to recall 

whether he sought employment even though he was able to perform 

catering duties. 

66.  For the years 1994 (after his termination) and 1995, 

no credible evidence was presented as to mitigation. 

67.  Beginning approximately 1996, Mr. Priskie started his 

own business, named "Father Goose," which was a mail-

order/internet catalogue.  Mr. Priskie ran Father Goose 

exclusively and obtained no other employment until approximately 

2000 because he wanted to work at home, so that he could spend 

time with his family.  According to Mr. Priskie, Father Goose 

operated at a loss. 

68.  In approximately 2000, Mr. Priskie began working as 

the Director of Catering at a restaurant, named Shooters.  He 

earns $35,000.00 per year, as a base salary, and a commission of 

three percent of his gross catering sales.  Mr. Priskie's base 

salary is less than he received at Omni, and his commission is 

more than he received at Omni. 
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69.  Mr. Priskie's tax returns for the years 1994, 1996, 

1997, and 1998 were entered into evidence.  During the years 

1996, 1997, and 1998, Mr. Priskie characterized his occupation 

as an "Investor" on his tax returns.  According to Schedule D of 

his tax returns, Mr. Priskie had capital gains from sales and 

purchases of stock of $194,913.00 for 1996; $31,348.00 for 1997; 

and $178,532.00 for 1998. 

70.  Mr. Priskie's tax returns for the years 1995, 1999, 

and 2000 were neither offered nor entered into evidence.7  

Furthermore, no credible evidence regarding his income for those 

years was presented. 

71.  Mr. Priskie's efforts at mitigation were not 

reasonable until 2000 when he began employment at Shooters. 

CONCLUSIONS OF LAW 

72.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  

parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes, and Subsection 120.57(1), Florida Statutes. 

73.  Section 760.10, Florida Statutes, provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
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or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

74.  The instant case has no direct evidence of unlawful 

unemployment practices.  A three-step burden and order of 

presentation of proof have been established for unlawful 

employment practices in which no direct evidence of unlawful 

employment practices exists.  McDonnell Douglas Corporation v. 

Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 688 (1973); 

Aramburu v. The Boeing Company, 112 F.3d 1398, 1403 (10th Cir. 

1999).  The initial burden is upon Mr. Priskie to establish a 

prima facie case of discrimination.  McDonnell Douglas, at 802; 

Aramburu, at 1403.  Once he establishes a prima facie case, a 

presumption of unlawful discrimination is created.  McDonnell 

Douglas, at 802; Aramburu, at 1403.  The burden shifts then to 

Omni to show a legitimate, nondiscriminatory reason for its 

action.  McDonnell Douglas, at 802; Aramburu, at 1403.  If Omni 

carries this burden, Mr. Priskie must then prove by a 

preponderance of the evidence that the reason offered by Omni is 
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not its true reason, but only a pretext for discrimination.  

McDonnell Douglas, at 804; Aramburu, at 1403. 

75.  However, at all times, the ultimate burden of 

persuasion that Omni intentionally discriminated against 

Mr. Priskie remains with him.  Texas Department of  

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2d 207 (1981). 

76.  Mr. Priskie must establish a prima facie case of 

discrimination by showing:  (1) that he belongs to a protected 

group; (2) that he was subjected to an adverse employment 

action; and (3) that his employer treated similarly situated 

employees outside the protected group differently or more 

favorably.  McDonnell Douglas, supra; Holifield v. Reno, 115 

F.3d 1555 (11th Cir. 1997); Aramburu, supra. 

77.  Mr. Priskie has satisfied the first two requirements 

of the prima facie test. 

78.  As to the third requirement of the prima facie test, 

Mr. Priskie must show that he and the other employees (the 

comparator employees) are "similarly situated in all relevant 

respects."  Holifield, supra, at 1562.  In making such a 

determination, consideration must be given to "whether the 

employees are involved in or accused of the same or similar 

conduct and are disciplined in different ways."  Ibid. 
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79.  The comparator employees "must be similarly situated 

in all material respects, not in all respects."  McGuinness v. 

Lincoln Hall, 263 F.3d 49,53 (2d Cir. 2001); Shumway v. United 

Parcel Service, Inc., 118 F.3d 60, 64 (2d Cir. 1997).  "In other 

words, . . . those employees must have a situation sufficiently 

similar to plaintiff's to support at least a minimal inference 

that the difference of treatment may be attributable to 

discrimination."  McGuinness, supra, at 54.  Similarly situated 

"only requires similar misconduct from the similarly situated 

comparator."  Anderson v. WBMG-42, 253 F.3d 561, 565 (11th Cir. 

2001).  The employees need not have the disciplines administered 

by the same supervisor to be similarly situated.  Anderson, 

supra.  An employee who is discharged subsequent to the 

complaining employee can be examined as to whether they are 

similarly situated.  McGuinness, supra, at 53. 

80.  Mses. Nunez and Zeller are comparator employees.  

Ms. Nunez did not have the title of Director of Catering but she 

performed the duties of the Director of Catering after 

Mr. Priskie's termination.  Prior to assuming Mr. Priskie's 

duties, Ms. Nunez was the Senior Catering Sales Manager, after 

being a Catering Sales Manager, and her performance was measured 

by the achievement of her own sales goals, unlike Mr. Priskie's 

situation which was performance being measured by the 

achievement of sales goals of the Catering Department as a 
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whole.  After assuming Mr. Priskie's duties, Ms. Nunez performed 

his duties until she resigned, effective in October 1994.  The 

evidence was insufficient to establish that, under Ms. Nunez's 

supervision, the Catering Department, as a whole, failed to meet 

its sales goals and that, even under those circumstances, she 

was retained by Omni. 

81.  Ms. Nunez is of a different sex than Mr. Priskie.  The 

evidence is insufficient to demonstrate that Mr. Priskie 

believes that he was terminated because of his sex.  Even if 

Mr. Priskie believes that he was terminated because of his sex, 

the evidence is also insufficient to demonstrate that he was 

terminated because of his sex. 

82.  The evidence is insufficient to show disparate 

treatment between Ms. Nunez and Mr. Priskie by Omni. 

83.  As to Ms. Zeller, she was first hired in October 1994 

as a Catering Sales Manager, the same position Ms. Nunez first 

held with Omni.  In 1995, Ms. Zeller was promoted to Director of 

Catering.  On March 26, 1996, she was terminated for poor 

performance, the same reason given by Omni for Mr. Priskie's 

termination. 

84.  No evidence was presented as to Ms. Zeller's religion, 

and the evidence was insufficient to establish her national 

origin.  The evidence is insufficient to demonstrate that Omni  
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discriminated against Mr. Priskie on the basis of his religion 

and/or national origin. 

85.  Ms. Zeller is of a different sex than Mr. Priskie.  

The evidence is insufficient to demonstrate that Mr. Priskie 

believes that he was terminated because of his sex.  Even if 

Mr. Priskie believes that he was terminated because of his sex, 

the evidence is also insufficient to demonstrate that he was 

terminated because of his sex. 

86.  The evidence is insufficient to show disparate 

treatment between Ms. Zeller and Mr. Priskie by Omni. 

87.  Mr. Priskie failed to satisfy the third requirement of 

the prima facie test. 

88.  Even assuming Mr. Priskie satisfied the third 

requirement of the prima facie test, Omni demonstrated a 

legitimate, nondiscriminatory reason for its employment action 

of terminating Mr. Priskie.8  That reason was poor performance. 

89.  Mr. Priskie must now demonstrate by a preponderance of 

the evidence that the reason offered by Omni for dismissing him 

is not its true reason, but only a pretext for discrimination.  

McDonnell Douglas, at 804; Aramburu, at 1403. 

90.  Only one comparator employee, Ms. Zeller, was 

terminated for poor performance.  The evidence is insufficient 

to demonstrate that the reason offered by Omni for terminating 

Mr. Priskie was a pretext for discrimination. 
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91.  The other comparator, Ms. Nunez, was not terminated 

but resigned.  Furthermore, Omni pursued the Hispanic market 

because of business reasons.  The evidence is insufficient to  

demonstrate that the reason offered by Omni for terminating 

Mr. Priskie was a pretext for discrimination. 

92.  The evidence is insufficient to demonstrate that 

Mr. Priskie was terminated because he is Jewish.  The evidence 

establishes that Omni decided not to proceed with in-house 

Kosher catering because it was too expensive and the physical 

structure of Omni would not accommodate Kosher catering.  Even 

if Omni wanted to turn its attention to the Hispanic market, the 

evidence shows that such a move by Omni was based upon 

economics, not that Mr. Priskie was Jewish.  Further, the 

evidence does not show that Mr. Priskie's termination was 

influenced by the comments made by Mr. Georgas in the interview 

stage for the hiring of Mr. Priskie in the position of Director 

of Catering; or by the comment made by Mr. Douglas in the 

Executive Committee meeting. 

93.  Considering all of the findings and conclusions, 

Mr. Priskie failed to demonstrate that the legitimate, 

nondiscriminatory reason provided by Omni for terminating him 

was pretextual. 
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94.  The ultimate burden is upon Mr. Priskie.  He failed to 

demonstrate that Omni discriminated against him on the basis of 

sex, religion, and/or national origin. 

95.  To address the issue of damages is unnecessary. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order finding that Ibex Colonnade Corporation, 

d/b/a Omni Colonnade Hotel did not discriminate against Jeffrey 

Priskie on the basis of his sex, religion, and/or national 

origin. 

DONE AND ENTERED this 31st day of January, 2003, in 

Tallahassee, Leon County, Florida. 

 
                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 31st day of January, 2003. 
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ENDNOTES 

 
 
1/  Omni's position that notice of the documents, which should be 
retained by the alleged violator, occurs at the time of 
discovery is not persuasive.  The letter from FCHR, informing 
Omni of the complaint and documents which should be retained, 
was sufficient to place Omni on notice that documents which may 
relate to the complaint should be retained.  However, Omni's 
assertion that reasonableness should be the guide in determining 
which documents are related to the complaint is persuasive.  
Documents which were reasonably related to the complaint should 
have been retained by Omni.  Mr. Priskie was not persuasive that 
the documents which were missing and which were shown to have 
existed, should have been retained.  Obviously, documents which 
never existed cannot be retained. 
 
2/  Omni Hotels and Omni are synonymous. 
 
3/  Mr. Priskie uses the term Latin, instead of Spanish.  In this 
Recommended Order, Latin and Spanish are synonymous. 
 
4/  The undersigned is not persuaded that Mr. Douglas did not 
make the joke at the meeting even though Mr. Douglas was neither 
assigned to Omni at the time of the Executive Committee meeting 
nor at Omni at the time Chef Petitbon was disciplined; and even 
though Mr. Priskie did not avail himself of Omni's "Open Door 
Policy." 
 
5/  Omni's personnel record reflects a salary of $1,538.46 bi-
weekly.  No documentation was entered into evidence regarding 
the percentage of revenues for the Catering department but no 
dispute exists that Mr. Priskie obtained a percentage of the 
revenue.  Mr. Priskie indicates his base salary was $20,000.00, 
with a commission of $21,000.00. 
 
6/  Ibid.  Additionally, for years 1995 through 2000, Mr. Priskie 
indicates his commission at $42,000.00. 
 
7/  During the hearing, Mr. Priskie was provided an opportunity 
to provide his tax returns for 1995, 1999, and 2000.  However, 
he was unable to provide them. 
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8/  This Recommended Order addresses issues beyond satisfying the 
prima facie test in the event that the Florida Commission on 
Human Relations determines that the prima facie test has been 
satisfied, which avoids a remand for a determination on pretext. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JANICE AYERS PETTY, 
 
     Petitioner, 
 
vs. 
 
TERRY HAMMER, d/b/a PARK DRIVE 
APARTMENTS, 
 
 Respondent. 
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)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-4051 

   
RECOMMENDED ORDER 

 
Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge,  

Jeff B. Clark, held a formal administrative hearing in this case 

on December 18, 2002, in Viera, Florida. 

APPEARANCES 

For Petitioner:  Janice Ayers Petty, pro se 
                      1337 South Patrick Drive 
                      Satellite Beach, Florida  32937 

 
For Respondent:  Wayne L. Allen, Esquire 

                      700 North Wickham Road 
                      Suite 107 
                      Melbourne, Florida  32935-8865 

 
STATEMENT OF THE ISSUE 

Whether Respondent, Terry Hammer d/b/a Park Drive 

Apartments, violated the Fair Housing Act, Chapter 760.20-

760.37, Florida Statutes, by failing to provide a handicapped 

parking space for Petitioner, Janice Ayers Petty. 
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PRELIMINARY STATEMENT 

On February 6, 2002, Petitioner filed a Housing 

Discrimination Complaint with the Florida Commission on Human 

Relations alleging that Respondent had discriminated against her 

by failing to make reasonable accommodations for her disability.  

On September 15, 2002, a "Notice of Determination: No Cause" was 

filed as a result of the Florida Commission on Human Relations' 

investigation of the Housing Discrimination Complaint. 

On October 15, 2002, Petitioner filed a Petition For Relief 

with the Florida Commission on Human Relations essentially 

alleging the same act of discrimination by Respondent.  On 

October 18, 2002, the Division of Administrative Hearings 

received a Transmittal of Petition from the Florida Commission 

on Human Relations forwarding the Petition For Relief requesting 

the assignment of an Administrative Law Judge to conduct all 

necessary proceedings required under the law. 

On October 18, 2002, an Initial Order was directed to the 

parties.  On November 5, 2002, the case was scheduled for final 

hearing on December 18, 2002, in Viera, Brevard County, Florida.  

The final hearing was conducted as scheduled on December 18, 

2002.  Petitioner presented two witnesses: herself and her 

husband, John E. Petty, Jr.  No exhibits were offered by 

Petitioner.  Respondent presented six witnesses:  Terry Hammer, 

Susan M. Heiland, Tina Butts, James Hammons, Ester Thurman, and 
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Karen Haxel.  Respondent presented nine exhibits which were 

received into evidence and marked Respondent's Exhibits 1 

through 9. 

The proceedings were not transcribed.  Respondent submitted 

a Proposed Recommended Order. 

FINDINGS OF FACT 

1.  Respondent, in her Proposed Recommended Order, concedes 

that Petitioner is "a person with a disability."  While there is 

scant actual evidence to support the determination that 

Petitioner meets the definition of "handicap" in Subsection 

760.22(7)(a), Florida Statutes, Petitioner attended the final 

hearing in a wheelchair and testified that her automobile 

license plate indicated that she was handicapped; it appears 

that Petitioner does qualify as a definitional person who "has a 

physical or mental impairment which substantially limits one or 

more major life activities . . . ." 

2.  Respondent is the owner of a 30-unit apartment complex 

in Indian Harbour Beach, Brevard County, Florida.  The apartment 

complex was built in 1963. 

3.  In late December 2000, Petitioner and her husband, 

entered into a 12-month lease with Respondent for a ground floor 

apartment, unit number 24. 

4.  It is unclear whether Petitioner requested a disabled 

parking place as an accommodation for her disability when she 
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entered into the lease or shortly thereafter.  Petitioner 

believed that a disabled parking place required a light blue 

outline and a sign indicating that the parking place was 

reserved for disabled permit parking. 

5.  Respondent responded to Petitioner's request for 

accommodation by notifying residents of the apartment complex 

that the parking space immediately in front of Petitioner's unit 

number 24 was reserved for Petitioner.  It is a measured 16 feet 

from the front of the parking space to Petitioner's front door 

and is the closest parking space to Petitioner's apartment. 

6.  The parking space immediately in front of Petitioner's 

unit, while unpainted and without a sign, was generally 

available for Petitioner. 

CONCLUSIONS OF LAW 

7.  The Division of Administrative Hearings has 

jurisdiction of the parties to and the subject of this 

proceeding.  Subsections 120.57(1) and 760.35(3)(b), Florida 

Statutes. 

8.  Petitioner seeks relief pursuant to the provisions of 

Sections 760.20-37, Florida Statutes, denominated as the "Fair 

Housing Act" (hereinafter "the Act").  The Act is patterned 

after 42 U.S.C. Section 12181 et seq. (Title III of the 

Americans With Disabilities Act).  Title III of the Americans 

With Disabilities Act prohibits discrimination on the basis of 
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disability in public accommodations and services offered by 

private entities and requires reasonable accommodations of 

disabled individuals to allow them the benefits of employment, 

governmental services and public accommodations.  It is 

appropriate to look to decisions decided in Federal courts 

interpreting the Americans With Disabilities Act for guidance. 

9.  Subsection 760.23(8), Florida Statutes, provides: 

  (8)  It is unlawful to discriminate 
against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 
 
  (a)  That buyer or renter; . . . 
 

10.  Subsection 760.23(9), Florida Statutes, provides:  

  (9)  For purposes of subsections (7)    
and (8), discrimination includes: 
 

*     *     * 
 
   (b)  A refusal to make reasonable 
accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 
 

11.  Pursuant to Subsection 760.34(5), Florida Statutes, 

the burden of proof is on Petitioner to establish the 

allegations supporting her claim of discrimination. 

12.  Petitioner has the burden of showing that a requested 

accommodation is reasonable; this burden is one of production 
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and is not a heavy burden.  It is enough for Petitioner to 

suggest the existence of a plausible accommodation, the costs of 

which, facially, do not clearly exceed its benefits.  U.S. 

Airways, Inc. v. Barnett, 122 S.Ct. 1516, 1523 (2002);  

Borkowski v. Valley Central School District, 63 F.3d 131, 138 

(2nd Cir. 1991).  Petitioner, by suggesting that Respondent 

establish a disabled parking place, painting it with the 

familiar light-blue paint and installing a disabled parking 

sign, has met the burden of proof and has made out a prima facie 

case.  She is disabled and has suggested a plausible 

accommodation. 

13.  Once Petitioner has established a prima facie case, 

the burden of persuasion shifts to Respondent.  Typically, 

Respondent must prove that the suggested accommodation will 

present an "undue burden" on Respondent.  That is, that the 

suggested accommodation is too expensive or for some other 

reason is impractical and, as such, presents an undue burden on 

Respondent which exceeds the benefits of the accommodation. 

14.  Neither applicable statutes or case law has 

established that Plaintiff can dictate the specifics of 

"reasonable accommodation."  That is, while a disabled parking 

place may be a reasonable accommodation, it is not the only 

reasonable accommodation.  In the instant case, Petitioner has 

provided an alternative, reasonable accommodation. 
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15.  The evidence clearly established that in response to 

Petitioner's request for a specific parking place to accommodate 

her disability, Respondent provided a parking place 16 feet from 

her front door.  This was the closest parking place to 

Petitioner's apartment.  It was also clearly demonstrated that 

other residents of the apartment complex knew, as a result of 

Respondent's efforts, that the particular parking place was 

reserved for Petitioner as a result of her disability.  Further, 

notwithstanding the lack of light-blue paint and a disabled 

parking sign, the particular parking place was generally 

available to Petitioner.  Respondent demonstrated that a 

reasonable accommodation was made to afford Petitioner the 

opportunity to use and enjoy her apartment. 

RECOMMENDATION 

Based of the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that Petitioner has failed to prove that 

Respondent did not make reasonable accommodations for her 

handicapped condition; Petitioner's Petition for Relief should 

be dismissed. 
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DONE AND ENTERED this 30th day of January, 2003, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
JEFF B. CLARK 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of January, 2003. 
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Wayne L. Allen, Esquire 
700 North Wickham Road 
Suite 107 
Melbourne, Florida  32935-8865 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Janice Ayers Petty 
1337 South Patrick Drive 
Satellite Beach, Florida  32937 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 
 
 
 
 



 9

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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