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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
OSCAR JONES, 
 
     Petitioner, 
 
vs. 
 
COASTAL MARITIMES SERVICES, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-2787 

   
RECOMMENDED ORDER 

 
Pursuant to notice, this cause came on for hearing before 

Diane Cleavinger, Administrative Law Judge for the Division of 

Administrative Hearings, on October 2, 2002, in Jacksonville, 

Florida. 

APPEARANCES 

 For Petitioner:  Oscar Jones, pro se 
  1817 East 27th Street 
  Jacksonville, Florida  32206 

 
 For Respondent:  Peter Reed Corbin, Esquire 

  Richard L. Ruth, Jr., Esquire 
  Ford & Harrison, LLP 
  121 West Forsyth Street, Suite 1000 
  Post Office Box 41566 
  Jacksonville, Florida  32203 

 
STATEMENT OF THE ISSUE 

 Whether Respondent discriminated against Petitioner in its 

employment decisions in violation of Section 760.10, Florida 

Statutes (2001). 
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PRELIMINARY STATEMENT 

   On August 18, 1999, Petitioner filed a complaint of race 

discrimination against Respondent with the Florida Commission on 

Human Relations (FCHR) pursuant to the Florida Civil Rights Act 

of 1992, Section 760.01, Florida Statutes.  On June 4, 2002, 

FCHR, after an investigation, issued a "Notice of Determination:  

No Cause" in this matter.  The Determination found that there 

was no reasonable cause to believe that any unlawful employment 

practices had occurred in Petitioner's case.  Petitioner, 

thereafter, submitted a Petition for Relief pursuant to Section 

760.11(8), Florida Statutes (2001).  The Petition was forwarded 

to the Division of Administrative Hearings. 

 At the hearing, Petitioner testified in his own behalf and 

offered three exhibits into evidence.  Respondent presented the 

testimony of two witnesses and offered 12 exhibits into 

evidence. 

 After the hearing, Respondent filed a Proposed Recommended 

Order on October 25, 2002.  Petitioner did not file a proposed 

recommended order. 

FINDINGS OF FACT 

1.  Petitioner, Oscar Jones (Petitioner), is a black male.  

He began working for Respondent in July 1997, as a longshoreman 

working on "chicken boats."  In that position, Petitioner loaded 

boxes of frozen chicken into the holds of refrigerated ships. 
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2.  Respondent, Coastal Maritime Services, LLC 

(Respondent), is engaged in the business of stevedoring and 

seaport terminal operations, including loading and unloading 

ships, and receiving cargo. 

3.  On May 28, 1998, Respondent injured himself when a very 

heavy box of frozen chicken fell on his ankle.  Other than first 

aid at the worksite, Petitioner declined further medical 

treatment that day.  He was given a medical form authorizing 

treatment at the medical clinic which provided medical services 

to injured employees who might be covered under Respondent's 

workers' compensation insurance. 

4.  The next day, on May 29, 1998, Petitioner sought 

medical treatment for his injury at the medical facility which 

handled Respondent's workers' compensation injuries.  As part of 

that treatment, Petitioner was asked to take a drug test and 

Petitioner consented.  Although no formal written drug test 

policy was in effect by Respondent at the time of Petitioner's 

injury, the general policy and practice was that a work-related 

injury would subject an employee to a voluntary drug test. 

5.  Petitioner's drug test came back positive for 

marijuana.  As a result of the positive drug test result, 

Respondent's insurance carrier controverted Petitioner's 

workers' compensation claim.  There was no evidence that 

Respondent's management had any responsibility or involvement in 
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the carrier's decision to controvert Petitioner's entitlement to 

workers' compensation benefits. 

6.  During the 12-month time period of January 1998 through 

December 1998, Petitioner was not the only employee of 

Respondent required to take a drug test after a work place 

injury.  In fact, in June 1998 (the same time period as 

Petitioner's test) seven white employees were required to take a 

drug test and three black employees were required to take a drug 

test.  For the entire 1998 calendar year, 51 total drug tests 

were administered, with 31 of those tests administered to non-

black employees (for example, white or Hispanic) and only 21 of 

those tests administered to black employees.  Similarly, for the 

entire 1998 calendar year, a total of 18 employees were not 

administered drug tests, either because medical attention was 

refused or because of the severity of the injury.  Of those 18 

employees, 11 were non-black employees and seven were black 

employees. 

7.  Employees who were not required to take a drug test 

either were those who refused medical attention or who were 

severely injured and had to seek treatment from hospital 

emergency rooms where drug tests were not given.  Clearly, race 

played no factor in who was required to take a drug test or who 

received a drug test. 
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8.  Petitioner did cite the names of two white employees, 

Jay Chavers and Andy Wiley, who allegedly were treated more 

favorably than Petitioner, in that those two employees did not 

take a drug test.  However, those two employees were not 

"similarly situated" to Petitioner.  First, the injuries of both 

Mr. Chavers and Mr. Wiley were much more serious in nature than 

the contusion (bruise) that Petitioner had suffered and both 

were taken to emergency rooms for their injuries where drug 

tests were not routinely administered.  Specifically,         

Mr. Chavers had fallen from a high distance and suffered 

numerous broken bones, thus, rendering him incapable of giving 

consent to a drug test at the hospital.  As to Mr. Wiley, his 

injuries were not subject to workers' compensation coverage, 

unlike Petitioner's.  Thus, given the nature of the injuries of 

Mr. Chavers and Mr. Wiley, those two individuals were not 

sufficiently "similarly situated" to Petitioner to enable him to 

establish a prima facie case of racial discrimination. 

9.  Petitioner's positive drug test result had no other 

impact on his employment with Respondent, apart from the 

controversion of his workers' compensation benefits.  Indeed, 

Respondent attempted to get Petitioner to return to work. 

10. Shortly thereafter, in early June 1998, Petitioner 

contacted the chief financial officer of Respondent, Kathleen 

Wiley, who in 1998 was Respondent's office manager.  Petitioner 
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expressed concern to Ms. Wiley about his workers' compensation 

benefits and his employment status with Respondent.  Ms. Wiley 

informed Petitioner that he was still considered to be employed 

with Respondent and that he needed to contact Ben Brown for a 

light duty assignment.  Petitioner was expressly informed that 

light duty work was available that would meet his medical 

restrictions imposed after his injury. 

11. Petitioner never followed-up with Mr. Brown about 

light duty work. 

12. Almost immediately thereafter in June 1998, Respondent 

hired Bud Underwood as its new safety manager.  Mr. Underwood's 

responsibilities were to oversee workers' compensation cases and 

follow up on accidents and injured employees.  Ms. Wiley 

informed Mr. Underwood to follow up on the situation of 

Petitioner to get him to return for a light duty assignment. 

13. In late June or early July 1998, Mr. Underwood 

contacted Petitioner as directed and offered him light duty work 

within his medical restrictions.  Petitioner informed          

Mr. Underwood in very obscene terms that he was not going to 

accept any light duty assignments.  Petitioner never appeared 

for any light duty assignments after that conversation. 

14. Based upon Petitioner's response to that telephonic 

offer of light duty employment, Respondent sent Petitioner a 

letter around July 9, 1998, informing him that based upon his 
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refusal of light duty work, he had been deemed to have abandoned 

his employment, and thus was no longer employed by Respondent 

due to self-termination. 

15. Thereafter, in September 1998, Petitioner contacted 

Respondent by telephone seeking employment.  However, by that 

time, opportunities for longshoremen, such as Mr. Jones were 

extremely limited, as the "chicken boat" operation had all but 

shut down for financial reasons, and no positions were available 

at the time.  Thus, Respondent sent Petitioner a letter dated 

September 2, 1998, informing him that no positions were 

available, but encouraging him to reapply.  Despite the 

invitation to Petitioner that he should reapply, Petitioner 

never submitted any subsequent inquiry for employment. 

16. Respondent's "chicken boat" operation had shut down 

completely by February 1999. 

17. Petitioner later applied for unemployment compensation 

benefits, but those benefits were denied on the ground that 

Petitioner had abandoned his employment by refusing the light 

duty work that was offered to him.  In fact, in an evidentiary 

hearing held in his unemployment compensation matter, the 

Unemployment Appeals Referee found as a fact that Petitioner 

admitted that he had refused the light duty work offered to him.  

Petitioner's appeal of that adverse decision was, likewise, 

denied by the Unemployment Appeals Commission. 
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18. Petitioner's race played no role in Respondent's 

determination that Petitioner had abandoned his employment or in 

Respondent's determination that no position existed for 

Petitioner in September 1998.  Similarly, race played no role in 

the insurance carrier's decisions regarding Petitioner's 

workers' compensation benefits. 

19. In fact, Petitioner voluntarily settled his workers' 

compensation claim disputes in a settlement agreement signed by 

him and his attorney dated March 22, 1999.  Petitioner had a 

family to support and needed the money.  Pursuant to that 

settlement agreement, Petitioner agreed to accept $4,500 in 

full, final and complete settlement, release and discharge of 

any and all claims against the employer arising out of 

Petitioner's alleged accident, injury, and disability in issue, 

including, but not limited to claims for temporary total, 

temporary partial, permanent total, and/or permanent partial 

disability compensation, and past and future medical benefits.  

Petitioner verified that the settlement was adequate and was not 

entered into under duress.  Rather, Petitioner of his own accord 

thought that the settlement was in his best interest.  The 

Department of Labor approved the settlement. 

20. Petitioner has made no credible showing that there was 

any relationship between his race and the adverse employment 

actions of which he has complained. 
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CONCLUSIONS OF LAW 

 21. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  Section 120.57(1), Florida Statutes (2001). 

 22. Petitioner is a "person" and Respondent is an 

"employer" as defined within Chapter 760, Florida Statutes 

(2001). 

 23. In discrimination cases alleging disparate treatment 

(as opposed to disparate impact), Petitioner bears the burden of 

proof established by the United States Supreme Court in 

McDonnell Douglas v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248, 101 S. Ct. 1089 (1981).  Under this well-established model 

of proof, Petitioner bears the initial burden of establishing a 

prima facie case of discrimination.  McDonnell Douglas, 411 U.S. 

at 802, 93 S. Ct. at 1824; Burdine, 450 U.S. at 252-253, 101   

S. Ct. at 1093.  Once Petitioner has done so by a preponderance 

of the evidence, the "burden of production" shifts to Respondent 

to "articulate some legitimate, non-discriminatory reasons" for 

Respondent's action.  McDonnell Douglas, 411 U.S. at 802, 93   

S. Ct at 1824; Burdine 450 U.S. at 253, 1010 S. Ct. at 1093.  It 

is not necessary for Respondent to actually convince the trier 

of fact of its motive; rather, Respondent must only articulate 

its proffered reason through "admissible evidence."  Burdine, 
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450 U.S. at 253, 101 S. Ct. at 1093.  If Respondent meets this 

burden, Petitioner must prove by a preponderance of the evidence 

that Respondent's articulated reason was not the true reason, 

but was a pretext for discrimination.  McDonnell Douglas, 411 

U.S. at 804, 93 S. Ct. at 1825. 

 24. The above federal standards under Title VII of the 

Civil Rights Act of 1964, as amended, 42 U.S.C. Section 2000e, 

et seq., have been adopted by FCHR and the Florida courts and 

are applicable to cases arising under Chapter 760, Florida 

Statutes (2001).  Florida Department of Community Affairs v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991); School Board 

of Leon County v. Hargis, 400 So. 2d 103, 108 (Fla. 1st DCA 

1981); Jo Nees v. Delchamps, Inc., 8 FALR 4389 (1986); 

Kilpatrick V. Howard Johnson Company, 7 FALR 4368, 5477 (1985). 

 25. In the first step under McDonnell Douglas and Burdine, 

Petitioner must prove the existence of facts that establish a 

prima facie case of unlawful discrimination.  Petitioner must 

generally show that:  (a) he/she is a member of a protected 

class (for example, black); (b) he/she was qualified and able to 

perform his/her duties and did perform such duties 

satisfactorily; and, (c) he/she was treated differently than 

other similarly situated individuals not within his/her 

protected group. 
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 26. As to this last element, Petitioner's burden is to 

establish that the employer treated similarly situated employees 

outside Petitioner's protected class more favorably than 

Petitioner.  See Anderson v. WBMG-42, 253 F.3d 561, 564 (11th 

Cir. 2001); and Holified v. Reno, 115 F.3d 1555, 1562 (11th Cir. 

1997). 

 27. Petitioner has not met his burden of establishing a 

prima facie case by a preponderance of the evidence.  The 

evidence presented in this matter demonstrates that Respondent 

was just as likely to test a white, injured employee for drugs 

as it might test a black, injured employee.  Indeed, Respondent 

did conduct a balanced number of drug tests across racial lines.  

Likewise, Petitioner presented no competent evidence whatsoever 

that white employees' workers' compensation claims were not 

controverted, unlike Petitioner's claims on the ground of 

intoxication.  Furthermore, Respondent offered light duty work 

to Petitioner as it did other employees, yet Petitioner refused 

such work and abandoned his position.  Thus, as to his 

employment status, Petitioner suffered no "adverse action," but 

instead self-terminated his employment.  Finally, Petitioner 

failed to demonstrate that any white employees were hired in 

September for "chicken boat" operations, when Respondent denied 

a position to Petitioner on the grounds that no available 

positions were available.  In sum, Petitioner has failed to 
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establish any nexus between his race and Respondent's employment 

actions. 

 28. Even if it is assumed that Petitioner had met his 

prima facie burden, Respondent clearly has articulated 

legitimate non-discriminatory reasons for its employment 

decisions.  Respondent articulated its non-discriminatory policy 

for drug testing, and its testing data demonstrates that white 

employees were just as likely to be tested as black employees.  

Respondent articulated a non-discriminatory basis for its 

determination that Petitioner abandoned his employment (that is, 

Petitioner's own representations to Respondent that he was not 

going to accept light duty work and his failure to appear for 

any light duty assignments even though such were available).  

Respondent also articulated a non-discriminatory reasons for the 

denial of employment to Petitioner in September 1998; namely, 

financial issues forcing the shutdown of the "chicken boat" 

operations in which Petitioner had worked.  Finally, Respondent 

articulated that all workers' compensation decisions regarding 

controversion of Petitioner's benefits on the ground of 

intoxication were made by the insurance carrier and not by 

Respondent's management.  To that end, Petitioner's drug test 

result did confirm a positive result for marijuana, providing 

some credence to the asserted intoxication defense. 
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 29. Petitioner also has presented no credible evidence 

that Respondent's articulated reasons for its employment 

decisions against Petitioner were a pretext for discrimination.  

The basis for the employment decisions taken in this matter were 

well articulated, and Petitioner has made no showing that 

Respondent's reasons are unworthy of credence. 

 30. Furthermore, with the exception of Respondent's denial 

of employment to Petitioner on or about September 2, 1998, 

Petitioner's other claims of alleged discrimination, as cited in 

his Charge of Discrimination dated August 18, 1999, and his 

Petition for Relief, have not been timely asserted.  Section 

760.11, Florida Statutes (2001), states that a complaint of 

discrimination must be filed with the FCHR no later than 365 

days of the "alleged violation."  Courts interpreting this   

365-day filing limit have clearly established that this time 

period is not a period of convenience, but rather, an absolute 

statute of limitations which acts to bar the pursuit of claims 

and allegations that are not timely asserted.  Greene v. 

Seminole Electric Cooperative, Inc., 701 So. 2d 646 (Fla. 5th 

DCA 1997); Digiro v. Pall Aeropower Corporation, 19 F.Supp.2d 

1304 (M.D. Fla. 1998).  While evidence of Respondent's drug 

testing policies and the circumstances surrounding the 

termination of Petitioner's employment in July 1998 were 

considered in the context of background information, 



 14

Petitioner's claims of discrimination arising out of his drug 

test administered on May 29, 1998, and his self-termination of 

employment in July 1998 were not timely asserted within the 

strict 365-day time limit. 

RECOMMENDATION 
 
 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Petition be dismissed. 

 DONE AND ENTERED this 16th day of December, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of December, 2002. 

 
 
COPIES FURNISHED: 
 
Peter Reed Corbin, Esquire 
Richard L. Ruth, Jr., Esquire 
Ford & Harrison LLP 
121 West Forsyth Street Suite 1000 
Post Office Box 41566 
Jacksonville, Florida  32203 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Oscar Jones 
1817 East 27th Street 
Jacksonville, Florida  32206 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROSE MERRY BELL, 
 
     Petitioner, 
 
vs. 
 
SURREY PLACE CENTER, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-1765 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held on  

September 10, 2002, in Live Oak, Florida, before Ella Jane P. 

Davis, a duly-assigned Administrative Law Judge of the Division 

of Administrative Hearings. 

APPEARANCES 

     For Petitioner:  Rose Merry Bell, pro se 
    917 Northeast Davis Street 
    Live Oak, Florida  32064 

      
     For Respondent:  Steve Andrews, Esquire 
    822 North Monroe Street 

     Tallahassee, Florida  32303 
 

     STATEMENT OF THE ISSUE 
 

 Whether or not Respondent Employer committed an unlawful 

employment practice by discrimination against Petitioner on the 

basis of her religion.    
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PRELIMINARY STATEMENT 

Petitioner filed a Charge of Discrimination based upon 

religion with the Florida Commission on Human Relations on or 

about January 14, 2002.  The Commission failed to complete its 

investigation within 180 days thereof, and on April 12, 2002, 

Petitioner requested the opportunity to "withdraw my charge and 

file a Petition for Relief to proceed with an administrative 

hearing as provided for under Florida Statutes Section 

760.11(4)(b) and (8)."   

On or about May 2, 2002, the Commission sent a Transmittal 

of Petition stating, "Please be advised that the Florida 

Commission on Human Relations has received a Petition for Relief 

from an Unlawful Employment Practice by Rose Merry Bell.  

Pursuant to Section 120.57, Florida Statutes, and Rule 60Y-

4.016(1), Florida Administrative Code, the Commission requests 

the Division of Administrative Hearings to assign this matter to 

an Administrative Law Judge and conduct all necessary 

proceedings required under the law and submit recommended 

findings to the Commission." 

At the disputed-fact hearing on September 10, 2002, 

Petitioner testified on her own behalf and had Exhibits P-1 

through P-10, admitted in evidence.  Exhibit P-10 is composed of 

Parts A and B.  Exhibit P-11 was not admitted.  Respondent  
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presented no testimony but had two exhibits admitted in 

evidence.   

A Transcript was filed on October 15, 2002.  Petitioner 

formally waived her right to file a proposed recommended order.  

Neither party timely-filed a proposed recommended order.  A 

telephonic conference call was held on November 14, 2002, and by 

an Order entered that date, for the reasons contained in that 

Order, both parties were granted an additional 10 days in which 

to file their respective proposals.  Again, neither party did 

so.   

FINDINGS OF FACT 

     1.  Petitioner is a practicing Christian.  Her Christian 

denomination either is not of record or could be "Child of God."  

In any case, Petitioner believes that she is a child of God and 

that He resides within her as a life-changing force.  She  

considers Jesus to be her Saviour; she does not consider herself 

a "religious person," but does consider herself to be a 

Christian.   

 2.  On June 26, 2000, Petitioner was hired by Respondent 

Surrey Place Nursing Home in Live Oak, Florida, as a Licensed 

Practical Nurse (L.P.N.)  Her immediate superiors certainly knew 

that Petitioner was "strong in her faith" and would not violate 

what she perceived to be Christian doctrines in order to take  
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the job.  By inference, it is found that the Surrey Place chain 

of command also knew this as of Petitioner's date of hire.   

 3.  On the date of hire, Petitioner informed Respondent of 

specific accommodations that she would require if she were to 

accept employment with Respondent.  At that time, her requested 

accommodations only involved scheduling.  To the end of 

accommodating Petitioner's religious beliefs and her specific 

requests at the time of hire, Respondent gave Petitioner every 

Sunday and every Wednesday night off so that she could attend 

church services or activities.  One other Christian employee was 

also not required to work on Sundays for religious reasons.   

 4.  On Friday, July 27, 2001, in Petitioner's presence, the 

Unit Director, Lucille Gwinn, informed a Staff Nurse, Theresa 

Croft, that Resident P.C. liked a toddy (in this case, a jigger 

of Jack Daniels whiskey) before she went to bed each night and 

again upon arising each morning, to "relax."   

 5.  P.C. is a 95-year-old female who, prior to admission to 

Surrey Place, had a drink of Jack Daniels in the morning and 

sometimes in the evening for several years.   

 6.  Respondent considers it a duty, pursuant to federal 

guidelines for long-term care nursing homes, to provide a 

"homelike environment" and provide, as closely as possible, the 

customary routines of its residents.   

 



 5

 7.  On July 27, 2001, P.C. was Petitioner's patient, due to 

Petitioner's assignment to the East Wing of Surrey Place.   

 8.  Petitioner immediately informed the Unit Director that 

she did not give out alcohol under any circumstances because it 

violated her Godly beliefs.  The Unit Director told Petitioner 

that if it were a doctor's order, Petitioner must give the Jack 

Daniels to her patient, "period." 

 9.  That night, the Unit Director instructed Ms. Croft to 

write the order for P.C.'s toddy.  Ms. Croft did so. 

 10.  Upon check-out for her shift, that night, Petitioner 

explained her position to the Director of Nursing (DON).  

 11.  The DON told Petitioner that if it were a doctor's 

order, Petitioner must follow it "no matter what."  Petitioner 

told the DON that, as a Christian, Petitioner could not 

administer drinking alcohol to another person and would not 

administer drinking alcohol to another person.  A discussion 

then ensued wherein the DON stated that she was a Christian too, 

but that religion had to "stay out the door," and "Well, I guess 

that's your two weeks' resignation." 

 12.  Petitioner asked if she were to report for work the 

next day, Saturday, as scheduled.  The DON stated that 

Petitioner should not report, because Petitioner had refused to 

follow the doctor's order and that constituted Petitioner's 

resignation. 
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 13.  Later that Friday night, the DON telephoned Petitioner 

at home and told Petitioner that she had not asked for 

Petitioner's resignation and Petitioner was to report for work 

as scheduled the next day, Saturday.  Petitioner agreed to 

report for her Saturday shift, but stated that she still refused 

to give the toddy on religious grounds.  The DON had the last 

word in the telephone conversation, though, stating, "You must 

follow the physician's order."   

 14.  Petitioner reported to work on Saturday, as usual.  At 

that time, Petitioner observed that beside the Staff Nurse's 

notes to administer the toddy to P.C., morning and night, the 

Unit Director had since written "for medicinal purposes."  

Petitioner does not, however, suggest that this was other than a 

valid physician's order, which had been received by telephone.  

It is therefore found that there was a valid physician's order 

in P.C.'s chart for "one-half ounce alcohol each morning and 

each evening."  

 15.  Later on the same Saturday, P.C.'s daughter delivered 

to the nursing station a bottle of Jack Daniels, wrapped in a 

paper towel with only the neck of the bottle and top exposed.  

This was placed in the refrigerator in the medications room.   

 16.  Petitioner testified, without refutation, that Lily 

Tillie Hass, her Saturday shift's Charge Nurse, agreed to give 

the toddy to P.C. that day.  It is also unrefuted that this was 
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not an unusual occurrence, because whenever there was a problem 

with the administration of a new medication or the performance 

of a new procedure, the several nurses on shift would tackle it 

as a "team approach."  

 17.  On Monday, July 30, 2001, the DON told Petitioner that 

she had contacted the Board of Nursing, which had told her to 

write up a complaint against Petitioner if Petitioner refused to 

follow a doctor's order.  The DON stated that "for medicinal 

purposes" means that it is a doctor's order and that a 

resident's rights came before Petitioner's rights.  Petitioner 

continued to refuse to administer the Jack Daniels to P.C. 

 18.  The DON requested that Petitioner give her reasons in 

writing for refusing to follow the doctor's order.   

 19.  On Tuesday, July 31, 2001, Petitioner did not have the 

requested written reasons finished and told the DON so.  The DON 

loudly demanded that Petitioner give her something in writing 

that day.  The women's conversation then attracted the attention 

of other staff members passing by.  Petitioner said that she 

could not rush something so important and demanded to know if 

she would be written-up for this delay in providing her reasons 

for refusing to serve the toddy of Jack Daniels.  The DON left 

the conversation in order to attend a Department Head Meeting. 

 20.  After the Department Head Meeting, the DON asked 

Petitioner to meet her in the solarium.   
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 21.  On the way to the solarium, Petitioner asked the DON 

if the DON would help someone get an abortion, and the DON 

answered that she would not.  Petitioner told the DON that 

Petitioner's refusal to personally administer Jack Daniels to 

P.C. was "the same thing with myself." 

 22.  In the solarium, Respondent's Administrator, DON, and 

Risk Management Coordinator met with Petitioner.  They pointed 

out that when she was first hired, Petitioner had signed an 

agreement that her duties would include "medication 

administration as ordered by physician."  Petitioner 

acknowledged that she had.  Petitioner then stated to them that 

alcohol administration was against her religious beliefs and she 

would not offend her "Godly values," by administering Jack 

Daniels whiskey. 

 23.  At no time material did Petitioner object to the 

portion of her job description requiring her to give out or 

administer medications ordered by a physician.  Petitioner, 

herself, uses cough syrups she knows contain alcohol, without 

regard to the percentage of alcohol contained in them.  

Petitioner has administered other medications containing alcohol 

to her patients in Respondent's facility, pursuant to a 

physician's order.  Petitioner also does not object to rubbing 

alcohol externally on herself or her patients.  Her complaint is 

that she believes a commercial alcoholic beverage, such as Jack 
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Daniels whiskey, which is sold over the counter and which 

normally is used for recreational drinking, is forbidden by her 

personal moral beliefs arising out of her Christian 

denomination's interpretation of the Christian Bible.  Without 

commenting on the "rightness" or "wrongness" of Petitioner's 

belief system, the undersigned is convinced that Petitioner is 

sincere in her beliefs. 

 24.  The discussion in the solarium on July 31, 2001, 

between Petitioner and Respondent's management team, started 

upon the premise that Petitioner was bound to follow any order 

of a doctor, but digressed into differing concepts of scriptural 

interpretation.  The Administrator referred Petitioner to 

portions of the Christian Bible which he believed permit the 

giving and drinking of wine.  The DON suggested angrily that no 

one was capable of persuading Petitioner.  There was a retort by 

one or more of the three management representatives that 

Petitioner was not a better Christian than other Christians 

employed by Respondent who were willing to administer Jack 

Daniels to P.C.  It was repeatedly suggested that if other 

Christians had to "leave their religion outside the door," so 

did Petitioner.  Petitioner continued to refuse to administer 

the Jack Daniels based upon her personally selected Bible 

passages.   
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 25.  Ultimately, the Administrator stated that by refusing 

to serve the Jack Daniels to P.C., Petitioner would be 

resigning.  A dispute arose over the difference between 

involuntary and voluntary resignations.  The management 

employees insisted that Petitioner was "voluntarily resigning" 

by her refusal to follow a doctor's order.  Petitioner denied 

that she was resigning. 

 26.  Upon the Administrator's instructions, Petitioner 

completed only her immediate duties and signed out of the 

building.  Petitioner considered herself involuntarily 

terminated as of July 31, 2001.  Respondent's management team 

considered Petitioner voluntarily resigned as of July 31, 2001.  

 27.  Petitioner submitted the requested reasons for 

refusing to serve P.C. the Jack Daniels in a letter prepared 

August 19, 2001.  In this letter, Petitioner cites multiple 

Bible quotations on the point of not getting drunk.  Without 

commenting on the accuracy or inaccuracy of Petitioner's 

scriptural interpretation, it is found that Petitioner's 

interpretation is one possible interpretation of the scriptures 

cited.   

 28.  Respondent's Risk Management Coordinator filed a 

Complaint with the Agency for Health Care Administration.  

Petitioner responded, citing selected parts of the Christian 

Bible.  The case was closed without a determination of probable 
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cause, and a Letter of Guidance was issued which specifically 

indicated that it was not "discipline," under the Nurse Practice 

Act, Chapter 456, Florida Statutes. 

 29.  Petitioner sought unemployment compensation (UC) and 

was initially granted benefits on the basis that Petitioner had 

"voluntarily quit rather than perform a task which went against 

her religious beliefs.  The Claimant has shown good cause for 

quitting."   

 30.  Respondent Surrey Place protested the initial UC 

ruling.  Petitioner defended on the basis of The Civil Rights 

Act of 1964 or Title VII, and Habakkuk 2:15 (Old Testament 

Prophet) which reads: 

Woe unto him that giveth his neighbor drink, 
that puttest thy bottle to him, and makest 
him drunken also, that thou mayest look on 
their nakedness! 

 
 31.  Petitioner also advised the UC officials that: 

Although I did not give the alcohol to the 
resident, other nurses voluntarily gave it 
as ordered.  Though other nurses give the 
alcohol willingly my superiors adamantly 
insisted it be given by the writer because I 
was assigned to that resident and that I 
must follow the doctor's order.  I was also 
told that I have to leave my religion out 
the door.   

 
 32.  Ultimately, the UC Appeals Referee found that, 

pursuant to Chapter 443, Florida Statutes, Petitioner had 

committed "misconduct connected with work," constituting "a 
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willful or wanton act or course of conduct in violation of the 

worker's duties and obligations to the employer."  The initial 

UC Award was reversed.   

 33.  Petitioner testified that for a little while after 

July 31, 2001, she had attempted to find work as an L.P.N.  

However, she also testified that she has been employed as a 

babysitter for one or two small children since August 9, 2001.  

Accordingly, any back pay that Petitioner may be awarded after 

August 9, 2001, should be offset by the amount she has made in 

her employment as a babysitter.  Because those respective 

amounts are not in evidence, no calculation can be made.   

 34.  Petitioner never specifically testified that she was 

one of 15 employees of Respondent.  However, the undersigned has 

considered the evidence as a whole.  It is unclear whether each 

"Wing" of Respondent's Live Oak facility also constituted a 

single "Unit."  It is clear, however, that there was at least 

one Unit Director (Lucille Gwinn) on the East Wing, where 

Petitioner was assigned as of July 27, 2001, and that if there 

was an East Wing there had to be a West Wing, if not more wings 

in Respondent's facility.  It is also clear that there were a 

minimum of three nurses (including Petitioner) per shift (a 

Charge Nurse and two Staff Nurses), per wing.  Assuming eight 

hour shifts and three shifts per day, with at least an East and 

West Wing, plus an Administrator (Al Robbins), Risk Management 
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Coordinator (Kelly Hensley), DON (Sherrill Hines), and other 

"Department Heads," it is found that Respondent, a Florida-

licensed nursing home in Live Oak, Florida, with corporate 

offices in Palm Beach, Florida, employs in excess of 15 regular 

employees.  Therefore, Respondent is an "employer," as defined 

in Chapter 760, Florida Statutes. 

CONCLUSIONS OF LAW 

35.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 

pursuant to Section 120.57(1), Florida Statutes.  

36.  The UC Orders and Board of Nursing's Letter of 

Guidance resolve other issues between these parties, under other 

statutes, but are not estoppel, res judicata or "law of the 

case" for our purposes here, pursuant to Chapter 760, Florida 

Statutes.  Admissions of the parties in those cases are relevant 

here, but the Orders and Letter, themselves, are not binding in 

the instant case in this forum. 

37.  Title VII of the federal Civil Rights Act and cases 

arising thereunder have long been used as tools by which to 

interpret Chapter 760, Florida Statutes. 

 38.  To present a prima facie case of religious 

discrimination under Title VII, a petitioner must establish that 

s/he (1) has a bona fide religious belief that conflicts with an 

employment requirement; (2) informed the employer of this 
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belief; and (3) was disciplined for failure to comply with a 

conflicting employment requirement.  Weber v. Roadway Exp. Inc., 

199 F. 3d 270 (5th Cir. Tex. 2000).  Hussein v. Hotel Employees 

& Restaurant Union, Local 6, 108 F. Supp. 2d 360 (S.D.N.Y. 

2000), and cases cited therein.1  

 39.  Once an employee establishes a prima facie case of 

religious discrimination under Title VII, the burden shifts to 

the employer to show that it was unable to reasonably 

accommodate the employee's belief without undue hardship.  Weber 

v. Roadway Exp. Inc., supra, (emphasis supplied).  While Title 

VII does not mandate that an employer accommodate what amounts 

to an employee's purely personal preference as to religious 

belief or practice, the belief need not be acceptable, logical, 

consistent, or comprehensible to others.  EEOC v. Union 

Independiente De La Autoridad De Acueduclos Y Alcontariallados 

De Puerto Rico, 279 F. 3d 49 (1st Cir. P.R. 2002).  To be a 

"religion" within the meaning of Title VII, an employee's belief 

system need not have a concept of a God, supreme being, or 

afterlife, or derive from any outside source; purely moral and 

ethical beliefs can be religious as long as they are held with 

the strength and sincerity of religious convictions.  EEOC v. 

Union Independiente De La Autoridad De Acueduclos Y 

Alcontariallados De Puerto Rico, supra; Peterson v. Wilmur 

Communications, Inc., 205 F. Supp. 2d 1014 (E.D. Wis. 2002).  
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Membership in an authorized church or subscription to its full 

menu of orthodox beliefs is also unnecessary.  Seshadri v. 

Kasraian, 130 F. 3d 798 (7th Cir. Wis. 1997).   

 40.  A trier of facts' limited inquiry as to belief is the 

same under Title VII as it is under the Free Exercise Clause of 

the First Amendment of the United States Constitution.  The 

inquiry may only be whether the beliefs professed by a claimant 

are sincerely held and whether they are, in his own scheme of 

things, religious.  Eatman v. United Parcel Service, 2002 WL 

498628 (S.D.N.Y 2002).   The trier of facts' inquiry should not 

digress into a weighing of which branch of Christianity, or of 

any religion, is scripturally "correct."   

 41.  Therefore, although another branch of Christian 

practice does not condemn facilitating the consumption of Jack 

Daniels whiskey, Petitioner's belief that she should not offend 

her personal religious commitment not to facilitate the 

consumption of Jack Daniels by another person is of sufficient 

depth and sincerity to meet the definition provided by the cases 

for "a bona fide religious belief."  Petitioner established her 

prima facie case of simple religious discrimination, under the 

foregoing case law. 

 42.  On the other hand, Petitioner has never alleged a 

hostile working environment, and the established facts are that 

no comment by management was pervasive or enduring enough to 
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constitute a hostile working environment on the basis of 

religion.  The "spat" between Petitioner and various members of 

the management team about who is a better Christian was 

unfortunate, but it is not controlling.   

 43.  The instant case also is not one in which Petitioner 

failed to timely inform Respondent of her religious beliefs.  

The time to notify the employer about the Jack Daniels problem 

ran, not from Petitioner's date of employment, but from the date 

she first knew a conflict between the "medication order" and her 

"Godly values" could occur.  Petitioner herein acted promptly.   

 44.  Under Title VII, an employer must reasonably 

accommodate an employee's religious observance or practice 

unless it can demonstrate that such accommodation would result 

in undue hardship to the employer's business or its other 

employees.  Swartzentruber v. Gunite Corp., 99 F. Supp. 2d 976 

(N.D. Ind., South Bend Div. 2000), Rodriguez v. City of Chicago, 

156 F. 3d 771 (7th Cir. Ill. 1998). 

 45.  What constitutes "undue hardship," for purposes of an 

employer's duty to reasonably accommodate religious beliefs of 

its employees, must be determined within the particular factual 

context of each case.  Virts v. Consol. Freightways Corp. of 

Delaware, 285 F. 3d 508 (6th Cir. Tenn. 2002).  Balint v. Carson 

City, Nev., 180 F. 3d 1047, (9th Cir. Nev. 1999).  Rodriguez v. 

City of Chicago, supra.  The proposed accommodation is not 
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reasonable if it requires the employer to bear more than a  

de minimus burden.  EEOC v. Chemsico, Inc., 88 Fair Empl. Prac. 

Case (BNA) 1651 E.D. MD.-E. Div. 2002). 

 46.  An employer is not required to provide every religious 

accommodation requested by an employee, or to consider and 

preclude an infinite number of possible accommodations, and the 

requesting employee has an obligation to participate in an 

effort to provide a reasonable and mutually agreeable 

accommodation.  Cosme v. Henderson, 287 F. 3d 152 (2nd Cir. N.Y. 

2002); Anderson v. USF Logistics (IMC), Inc., 274 F. 3d 470  

(7th Cir. Ind. 2001); Thomas v. National Ass'n of Letter 

Carriers, 225 F. 3d 1149 (10th Cir. Kan. 2000).   

 47.  Neutral seniority systems, collective bargaining 

contracts, and statutory legal requirements are usually enough 

to prevent an employer from being tagged as religiously 

discriminatory for imposing a "one standard fits all employees" 

attitude.  Those variables do not exist in this case. 

 48.  This case is analogous to cases in which an employee 

refuses to participate in, or facilitate, an abortion.  Absent a 

prohibitive seniority system, collective bargaining agreement, 

or statutory obligation, if another, equally qualified employee 

is available to do the procedure, the employer has an obligation 

to accommodate the complaining employee's religious beliefs.  

Shelton v. University of Medicine & Dentistry of New Jersey,  
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223 F. 3d 220 (3rd Cir. N.J. 2000; Rodriguez v. City of Chicago, 

supra. 

 49.  Herein, the failure to administer Resident P.C.'s 

morning and evening "toddy" was not urgent or life-threatening.  

Upon Petitioner's notice of religious conflict, Respondent had 

time to get another nurse to give P.C. the toddy.  Respondent, 

in fact, got another nurse to give P.C. the toddy.  Besides 

Petitioner, there was at least one Staff Nurse and one Charge 

Nurse on Petitioner's wing and shift, who could have 

administered the Jack Daniels to P.C. without involving the DON, 

Unit Director, or anyone from another Wing.  Another nurse on 

Petitioner's wing and shift, in fact, volunteered to administer 

the Jack Daniels for Petitioner.  Such an accommodation was even 

in line with the usual "team approach" of Respondent's facility.  

Respondent also had the option of assigning Petitioner to other 

patients on the same wing or transferring Petitioner or P.C. to 

another wing.   

 50.  Thus, Petitioner has demonstrated that a reasonable 

accommodation was available, and that Respondent did not 

demonstrate such an accommodation constituted an undue hardship. 

 51.  In terminating Petitioner, Respondent was guilty of an 

unlawful employment practice on the basis of religion.  

Petitioner is entitled to be reinstated to her prior position  
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with Respondent, together with payment of any interim loss of 

wages and emoluments.   

 52.  Petitioner had an obligation to mitigate her damages 

by seeking other employment.  Apparently, she could get no 

employment as an L.P.N. from July 31, 2001 to August 9, 2001, so 

she would be entitled to her entire regular salary from July 31, 

2001, to August 9, 2001. 

 53.  It further seems that Petitioner took the first job 

offered to her as a babysitter and has been continuously 

employed in that position since August 9, 2001.  Therefore, 

Petitioner would be entitled to be paid the difference, if any, 

between what she should have earned with Respondent and what she 

has, in fact, earned since August 9, 2001, unless Respondent 

could demonstrate that a further reduction is appropriate due to 

the availability of L.P.N. jobs in the geographic area and 

Petitioner's failure to mitigate damages by accepting an L.P.N. 

job.   

 54.  Petitioner did not demonstrate the amount she was 

earning by working for Respondent nor the amount she has earned 

in the babysitting job she has held since August 9, 2001, but 

Respondent also did not demonstrate that Petitioner could have 

gotten a job as an L.P.N. or any other job that paid better than 

babysitting.   
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 55.  Neither party requested a bifurcation of the liability 

and damages issues, but there is precedent for the Commission to 

accept a recommendation of liability during its review of this 

Recommended Order and remand the case to the undersigned for 

calculation of the amounts owed, if the undersigned recommends 

remand.  See Khalso v. Putnam County, Florida, DOAH Case  

No. 92-2499, FCHR Order No. 94-007. 

RECOMMENDATION 

Upon the foregoing findings of fact and conclusions of law, 

it is  

     RECOMMENDED  
 

That the Florida Commission on Human Relations enter a 

Final Order that:  

(1)  Finds that Respondent committed an unlawful employment 

practice; that orders Respondent to pay Petitioner her full 

wages from July 31, 2001, through August 8, 2001; and that 

orders Respondent to rehire Petitioner in her old position as 

soon as an L.P.N. vacancy becomes open; and which  

(2)  Remands this cause for a further hearing to take 

evidence on the amounts owed by Respondent to Petitioner for 

August 9, 2001, to the date of rehire, if any. 
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DONE AND ENTERED this 19th day of December, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 19th day of December, 2002. 

 
 

ENDNOTE 
 

1/  Cf - - Gunning v. Runyon, 3 F. Supp. 1423 (S.D. Fla. 1998), 
holding that a prima facie case of religious discrimination 
under Title VII requires (1) proof the employee is a member of 
or practices a particular religion; (2) he is qualified to 
perform the job at issue; (3) he has suffered some adverse 
employment action; and (4) someone outside the protected class 
of which he is a member was treated differently.  See also 
Rubinstein v. Administrators of Tulane Educational Fund, 218 F. 
3d 392 (5th Cir. La. 2000).  Employees may utilize two theories 
in asserting religious discrimination claims under Title VII:  
disparate treatment and failure to accommodate.  Wilshin v. 
Allstate Ins. Co., 2002 WL 1474092 (M.D. Ga., Macon Div., 2002). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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