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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIAM MITCHELL, 
 
     Petitioner, 
 
vs. 
 
WHITE OAK PLANTATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-2746 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held on 

September 13, 2002, in Yulee, Florida, before Ella Jane P. 

Davis, a duly-assigned Administrative Law Judge of the Division 

of Administrative Hearings.  

APPEARANCES 

     For Petitioner:  William Mitchell, pro se 
    Post Office Box 1543 
    Cairo, Georgia  31728 
 
     For Respondent:  Timothy B. Strong, Esquire 
    Amy H. Reisinger, Esquire 
    Coffman, Coleman, Andrews & Grogan, P.A. 
    Post Office Box 40089 
    Jacksonville, Florida  32203 
 

STATEMENT OF THE ISSUE 
 

 Whether Respondent Employer is guilty of an unlawful 

employment practice, as defined by Chapter 760, Part I, Florida 

Statutes, against Petitioner on the basis of his race (African-

American).   
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PRELIMINARY STATEMENT 

 On or about August 19, 1999, Petitioner timely filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations, alleging racial discrimination by Respondent Employer 

in violation of the Florida Civil Rights Act of 1992.  A 

"Determination: No Cause" was entered by the Commission on or 

about June 4, 2002.  Petitioner timely filed a Petition for 

Relief, which was referred to the Division of Administrative 

Hearings on or about July 11, 2002.   

 It is undisputed that Petitioner alleged in both his Charge 

of Discrimination and his Petition for Relief instances of 

racial harassment and the use of racially derogatory terms 

against himself by co-employees and by a former co-employee.  At 

hearing, however, Respondent contended that, although Petitioner 

clearly protested that his termination was on racial grounds in 

his Charge of Discrimination, he did not clearly state in his 

Petition for Relief that he was still complaining about being 

terminated due to discrimination.  Respondent further asserted 

that because the Notice of Hearing only stated that the issues 

at hearing would be "as stated in the Petition for Relief," any 

evidence concerning Petitioner's termination should be excluded.  

However, Respondent also conceded that the issue of termination 

and evidence thereof was no surprise.  (TR-62-63).  The motion 

to exclude was denied, and the continuing objection to such 
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evidence was overruled, subject to re-visitation in this 

Recommended Order.  (See Conclusions of Law.) 

 At the disputed-fact hearing, Petitioner presented the 

testimony of Charles Smith, Kristine Polk, Beverly Mitchell, 

Donovan Rewis, and Billy Davis, and testified on his own behalf.  

He had Petitioner's Exhibits 1, 4, 8, 9, and 10 admitted in 

evidence.  Pages 4 and 5 of Petitioner's Exhibit 2 were also 

admitted in evidence.  Pages 1 through 4 and pages 9 through 11 

of Petitioner's Exhibit 7 are of limited weight and credibility, 

as reflected on the record, but the whole of the exhibit was 

admitted.  Respondent presented the testimony of Ronnie Rogers 

and had Respondent's Exhibits 1 through 9 admitted in evidence.   

 A Transcript was filed on October 10, 2002.  Respondent's 

timely-filed Proposed Recommended Order has been considered in 

preparation of this Recommended Order.  Petitioner filed no 

proposals. 

FINDINGS OF FACTS 

 1.  White Oak Plantation is an "employer" as defined by 

Section 760.02(7), Florida Statutes.  At all times material, 

Respondent was in the business of breeding, raising, selling, 

and showing thoroughbred horses.   

 2.  Petitioner is an adult African-American male. 

 3.  Petitioner was employed by Respondent from January 17, 

1996 until March 19, 1999.  Petitioner's employee evaluations 
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showed that at all times material he met expectations or 

exceeded expectations.   

 4.  Petitioner was terminated by Billy Davis, his immediate 

superior, on March 19, 1999.  Davis is a Caucasian male and at 

all times material was a Stable Manager. 

 5.  It is undisputed that Petitioner alleged in both his 

Charge of Discrimination and his Petition for Relief instances 

of racial harassment and the use of racially derogatory names 

against himself in the work place by Frank Gowen, a co-employee, 

and by Mike Brown, who at one point was a co-employee and who 

later was not an employee of Respondent.   

 6.  With regard to his termination, Petitioner's Charge of 

Discrimination alleged: 

3.  On March 19, 1999, Mr. Martin, Billy 
Farmer and myself were heading to clean the 
stalls.  Mr. Martin called me "buckwheat" 
[sic].  He then grabbed a nearby hose and 
hosed me down, soaking my clothes with 
water.  I stood there in shock as Mr. Martin 
ran out of the stable.  He came back and 
began threatening to turn me White [sic] 
with lime.  He threw the lime, and it landed 
on my shoes.  I threw a bucket of water on 
him in self-defense, hoping he would leave 
me alone to do my job.  Instead, he began 
punching and kicking me, and I protected 
myself.  Mr. Davis then entered the stable 
and asked if there was horse-play [sic] 
going on.  He then stated that everyone 
would be punished.  When questioned later, I 
told Mr. Davis what happened, and he accused 
me of letting Mr. Martin take the fall.  On 
March 24, 1999, I was unjustly terminated. 
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 7.  On June 4, 2002, the Commission entered its 

Determination: No Cause.  Petitioner timely filed a Petition for 

Relief, pursuant to Chapter 760, Florida Statutes, and the Rules 

of the Commission.  His Petition alleged, with regard to his 

termination, as follows: 

5.  During my employment with respondent 
another incident that involved racial names 
being made to an African American [sic] 
employee by a white [sic] employee occurred.  
The African American [sic] employee 
complained to management.  Both employees 
were terminated after the African American 
[sic] employee stated that he was defending 
himself after being called racial [sic] 
derogatory names by the white [sic] 
employee.  The African American employee was 
rehired after EEOC intervined [sic].  I was 
defending myself and received serious injury 
to the right ankel [sic].  The ligament was 
torn out of place when another employee 
threw a 50# bag of shavings that hit me on 
the ankel [sic].  I suffer with a limp and 
serious pain from my ankel [sic] being 
reaggravated [sic] from the incident that 
occured [sic] on 03/20/99.  I also suffer 
with anxity [sic] and depression from having 
been allowed to go through the comments 
alone when no one tried to stop it.  I am 
seeking relief in the amount of 68000.00 
[sic] for injuries sustained and for mental 
distress and anxity [sic].   

 
 8.  After the case was referred to the Division of 

Administrative Hearings, a Notice of Hearing was issued, 

indicating that the disputed issues of material fact would be  

"as stated in the Petition for Relief."   
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 9.  While Petitioner's testimony was vague as to dates, 

chronology, and relationship of some discriminatory events to 

other identifiable events, he testified concerning several 

incidents of racial harassment.   

 10.  Petitioner testified that sometime in 1996, a 

Caucasian male employee named Frank Gowen spotted another 

Caucasian male and an African-American male wrestling in one of 

Respondent's parking lots.  Gowen asked aloud, in Petitioner's 

presence, "What does that Nigger think he's doing?"  No other 

witness corroborated that this comment was made.  Petitioner 

admitted that he never reported the comment to anyone in 

management until after he was terminated in 1999.  Respondent's 

management employees, Billy Davis and Ronnie Rogers, Human 

Resources Officer, were credible in their testimony that they 

never knew of this incident until after Petitioner's 

termination.   

 11.  Petitioner testified that on another unspecified date, 

Gowen asked a Caucasian female employee, also in Petitioner's 

presence, what "Pontiac" meant, and then answered his own 

question as, "Pontiac means 'Poor Old Nigger Thinks It's A 

Cadillac.'"  At hearing, the female employee denied this event 

happened.  No other witness corroborated Petitioner's account of 

this incident.  No other witness even seemed to understand the 

so-called joke or anagram for Pontiac.  Petitioner admitted that 
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he never reported this comment to any superior until after he 

was terminated in 1999.  Respondent's management employees were 

credible that they never knew of this specific incident until 

after Petitioner's termination.   

 12.  There is sufficient evidence to corroborate 

Petitioner's account that in approximately January 1998, he had 

a knife in his hand, opening a feed sack, with the knife's point 

aimed at a Caucasian male employee, without any intended threat, 

and at that point, Gowen said to the other employee, something 

like, "You got to watch them Niggers.  They'll cut you."  

Petitioner admitted that he never reported this incident to any 

superior until after he was terminated in 1999.   

 13.  Petitioner also testified credibly that on the same 

day as the "cutting" comment, Frank Gowen prevented him from 

sitting in the front of a flatbed dump truck with Gowen and 

another Caucasian male, Donovan Rewis, while saying something to 

the effect of "That's right.  Let the Nigger ride in the back of 

the truck."  Mr. Rewis corroborated that this discriminatory 

comment and event, in fact, occurred.   

 14.  On the same day as the "cutting" and "back of the 

truck" comments/events occurred, another male African-American 

employee named Clarence McClendon approached Billy Davis.  

McClendon told Davis that a bad situation was developing between 

Petitioner and Gowen.  Exactly what McClendon told Davis is 
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unclear, but it appears that Davis was at least made aware that 

the term "Nigger" had been repeatedly used by Gowen to 

Petitioner and was further made aware that the "cutting" and 

"back of the truck" incidents had occurred on the same day. 

 15.  Upon learning of the "cutting" and "back of the truck" 

incidents from McClendon, Davis immediately asked Petitioner to 

come to his office.  Davis asked Petitioner to explain what had 

happened involving Gowen.   

 16.  Petitioner did not specifically describe the 

"wrestling" comment or the "Pontiac" comment, and it is unclear 

whether Petitioner described either the "cutting" or "back of 

the truck" incidents in the detail provided by the foregoing 

Findings of Fact, but Petitioner did explain to Davis that Gowen 

had repeatedly used the word "Nigger" in his presence and about 

himself.   

 17.  Davis then told Petitioner that Gowen's behavior was 

unacceptable behavior for a White Oak Plantation employee and 

that Gowen's comments and behavior would subject Gowen to 

discipline, which discipline could go as far as Gowen's 

termination.  Petitioner then told Davis that he did not want 

Gowen to be punished or to get in any trouble for making the 

comments.  Petitioner requested that Gowen simply be asked to 

make a sincere apology to him and to promise that he would never 

again make such comments.   
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 18.  Davis specifically told Petitioner that he could 

inform Respondent's Human Resources Office of the incidents.  

Petitioner, however, requested that Human Resources not be 

involved and that, instead, the matter be handled by Davis.   

 19.  Petitioner testified that he simultaneously met with 

Davis and Rose Harley, an owner-manager, about the Gowen matter.  

It is important to Petitioner that all concerned know that 

Harley stated to him that the Gowen situation should have been 

brought to her attention sooner and that he would receive a 

record of the comments and management's response.  Davis recalls 

only meeting with Petitioner alone and then meeting alone with 

Rose Harley to further discuss the situation.  Petitioner is 

credible that at some point Harley made the statement to him 

which he related, but Davis is just as credible that Petitioner 

asked him not to involve the Human Resources Office.   

 20.  After meeting with Petitioner, Davis and Harley met 

with Gowen to discuss the matter with him.  Davis told Gowen 

that he and White Oak Plantation were disappointed in his 

behavior.  He instructed Gowen to apologize to Petitioner. 

 21.  Gowen, in fact, apologized to Petitioner. 

 22.  After the apology, Davis met with Petitioner again, 

and Petitioner told Davis that he was satisfied with the apology 

that he had received from Gowen.  At this meeting, Davis 

instructed Petitioner to inform him if any further incidents 
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occurred.  He further told Petitioner that if Petitioner did not 

feel comfortable talking to him, Billy Davis, Petitioner could 

notify any other supervisor, which presumably would include  

Ms. Harley, or the Human Resources Officer, Ronnie Rogers.   

 23.  Although Petitioner claimed at hearing that he had 

told Davis by phone about Gowen's earlier comments, Davis denied 

that any such phone call took place, and no witness corroborated 

Petitioner's timeline.  What is undisputed is that in 1998, no 

more than one day elapsed from the time McClendon notified Davis 

of Gowen's comments until the time the incident was resolved to 

Petitioner's apparent satisfaction.   

 24.  Davis continued to check with Petitioner, informally, 

in passing, on a regular basis, to ensure that Petitioner was 

not having any more problems with Gowen.  Petitioner never 

indicated to Davis that any further discrimination problems 

existed.  

 25.  Mike Brown was a Caucasian male employee of Respondent 

who left Respondent's employ in 1999.  How long he was a co-

employee with Petitioner is not in evidence. 

 26.  While they were both employees of Respondent, Brown 

and Petitioner fell into a habit of addressing each other by 

nicknames.  Brown referred to Petitioner as "Buckwheat."  

Petitioner referred to Brown as "Cracker," "Vidalia," "Onion 

Head,"1 and "Grand Wizard."   
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 27.  Various Caucasian employees considered Petitioner and 

Brown to be only "cutting the fool" or "joking around" when they 

addressed each other this way.   

 28.  Other employees, including Brown's girlfriend, Missy 

Springer, also referred to Brown as "Vidalia."   

 29.  Apparently, Petitioner was always aware that the term, 

"Grand Wizard," inferred that Brown held that rank in the Ku 

Klux Klan, and Petitioner saw nothing wrong in addressing Brown 

that way, because Brown had asked Petitioner to call him "Grand 

Wizard."   

 30.  However, Petitioner initially did not think 

"Buckwheat" had any racial connotation or derogatory intent.  

Petitioner testified that he initially took the term "Buckwheat" 

to refer to the African-American character of the same name in 

"The Little Rascals" series of films; to be a joking nickname; 

and to be a harmless "stereotype."2   

 31.  At some point, Petitioner contacted the National 

Organization for the Advancement of Colored People (NAACP) and 

was informed by that organization that references to the 

character "Buckwheat" in "The Little Rascals" series constituted 

disparagement of the Negro race, based on a stereotypical, 

uneducated, ragamuffin, Negro child who ate watermelon and 

behaved like a wild animal.  The record does not reveal when 

Petitioner consulted the NAACP or whether the insult was 
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explained to him in this way before or after Brown's leaving 

Respondent's employ.  However, it is clear that Petitioner did 

not go to Davis or Rogers about the situation with Brown at any 

time.   

 32.  Once again, Petitioner's situation was reported to 

Davis by Clarence McClendon, after Brown left Respondent's 

employ.   

 33.  After Brown ceased to be one of Respondent's 

employees, Brown continued to come on Respondent's premises to 

provide transportation for his girlfriend, Missy Springer.  

During this period of time, the trading of offensive nicknames 

between Petitioner and Brown continued without any complaint 

from Petitioner to management.   

 34.  Over one year after the disciplining of Gowen, and 

after Brown was no longer Respondent's employee, McClendon 

reported to Davis that he had observed Brown call Petitioner 

"Buckwheat" and that Petitioner had called Brown "Vidalia" and 

"Cracker."   

 35.  At hearing, Petitioner claimed, without any 

corroborating testimony, that Davis was aware of Brown's racial 

disparagement of him at some time while Brown was still employed 

by Respondent, because Davis had been present in the break room 

once when Brown had telephoned, and when Petitioner answered the 

break room phone, Brown had addressed Petitioner, over the 
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phone, as "Buckwheat."  Petitioner testified that other 

employees in the break room laughed and Missy Springer told 

Davis that the caller had to be "Vidalia," a/k/a Mike Brown, 

because Brown was the only one who called Petitioner 

"Buckwheat."  Davis categorically denied being present when any 

such event occurred, if it occurred.  Based on the evidence as a 

whole, Davis is the more credible witness on this aspect of the 

case. 

 36.  Petitioner did not ever affirmatively approach Davis 

for redress of the nasty nickname situation with Brown.  

However, immediately after being informed by McClendon, Davis 

approached Petitioner about McClendon's allegations involving 

Brown.  He asked if Petitioner wanted him to ban Brown from 

Respondent's premises.  Petitioner agreed that was what he 

wanted done.   

 37.  In this discussion with Petitioner, Davis suggested 

that Ronnie Rogers, Human Resources Officer, be contacted 

regarding Brown's behavior, because Brown now was a member of 

the public.  Petitioner agreed that Human Resources should be 

consulted. 

 38.  A meeting was held by Davis and Rogers with 

Petitioner.  During this meeting, Rogers reviewed White Oak 

Plantation's Equal Employment Opportunity (EEO) statement with 

Petitioner.   
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 39.  During Petitioner's employment, Respondent's EEO anti-

discrimination and anti-sexual harassment statement had 

consistently been displayed at the time clocks of the East 

Stable, where Petitioner was assigned, and in the employee 

cafeteria, where employees daily received a free lunch.  This 

statement prohibited racial disparagement or harassment.  It set 

out to whom reports of such activities should be made, which 

included any supervisor.  It stated that Respondent would not 

retaliate against anyone who made a good faith report of 

discrimination, even if that person turned out to be wrong.  It 

did not promise confidentiality.   

 40.  In their meeting concerning banning Brown from the 

premises, Petitioner told Rogers that he was familiar with the 

EEO statement.   

 41.  Rogers agreed with Davis and Petitioner that Brown 

should be banned from the premises.   

 42.  Davis told Petitioner sometime during this period that 

if he experienced any repercussions as a result of Brown being 

barred from the property, Petitioner was to inform Davis 

immediately.  Petitioner's testimony suggested that he now 

considers this statement to have been a threat by Davis or to 

demonstrate Davis's reluctance to ban Brown from Respondent's 

property, but Davis is more convincing that if he said anything  
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close to this, it related to what Missy Springer might do or 

say. 

 43.   Rogers told Petitioner that if Petitioner experienced 

any future problems, whether those problems were related to 

Brown or not, Petitioner should immediately contact either his 

supervisor, Davis; another supervisor; or Rogers, himself, 

depending upon with whom Petitioner felt more comfortable.   

 44.  After meeting with Petitioner, Davis and Rogers 

immediately sought out Missy Springer, Brown's girlfriend whom 

he was transporting to and from work.  They met alone with 

Springer and told her that Brown would no longer be allowed on 

Respondent's premises.  They directed Springer to telephone 

Brown to tell him that.  In the presence of Rogers and Davis, 

Springer telephoned Brown and instructed Brown that he was 

banned from coming onto White Oak Plantation property. 

 45.  Rogers then contacted Respondent's Head of Security 

and instructed him to post notices at both gates stating that 

Brown would no longer be allowed on White Oak Plantation 

property.  White Oak Plantation maintains security guards on a 

twenty-four hour basis, seven days per week, and they were 

instructed not to allow Brown onto the property again.   

 46.  Since the date that the notices were posted and Brown 

was notified that he was barred from White Oak Plantation 

property, Brown has not returned.   
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 47.  After the situation with Brown had been investigated 

and apparently resolved in late February 1999, Davis continued 

to check with Petitioner informally to inquire whether 

Petitioner was having any further problems.   

 48.  Petitioner was credible that he did, in fact, receive 

some unpleasant comments from other employees as a result of 

Rogers's and Davis's banning of Brown from the White Oak 

Plantation property.  However, Petitioner did not report any 

such problems to Davis.  Instead, he took a vacation for two 

weeks. 

 49.  After Petitioner returned to work, on March 19, 1999, 

Davis was shoeing a horse at the Forge, a small stabling 

facility about 100 yards from Respondent's East Stable.  From 

the Forge, Davis had a direct line of sight to the East Stable. 

 50.  From the Forge, Davis witnessed two individuals 

running around and throwing water at each other.  Because they 

were in the dark hallway of the stable, because of the distance, 

and because Davis was looking from lightness into darkness, 

Davis could not make out exactly who they were, but he could 

clearly see the conduct in which they were engaged.   

 51.  Respondent White Oak Plantation had gone out of 

business by the date of hearing.  However, at all times 

material, White Oak Plantation was world renowned for its 

thoroughbred horse breeding program.  It housed many mares 
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valued in excess of $1,000,000.00 and foals with insurance 

values up to, and in excess of, $1,000,000.00.  What Davis 

witnessed on March 19, 1999, was inconsistent with the training 

and instructions provided to employees working around such 

valuable blood stock. 

 52.  After contacting another employee to secure the horse 

in the Forge, Davis walked to the East Stable to investigate the 

commotion.   

 53.  Upon arriving at the East Stable, Davis discovered 

water in the hallway, disinfecting powder (lime) covering the 

black asphalt hallway, and a broken director's chair, normally 

reserved for guests, in the vicinity of a stall housing a young 

thoroughbred mare and her three-day-old foal.   

 54.  Davis approached the employees who were working at the 

East Stable at that time.  They were Petitioner; Jason Martin, a 

minor Caucasian male; Clarence McClendon; and Billy Farmer, an 

adult Caucasian male.  Davis noticed that Petitioner and Martin 

were both soaked with water, while McClendon and Farmer were 

dry.   

 55.  Davis asked Petitioner and Martin separately, but 

within earshot of each other, what had been going on, and both 

said they had been working.   

 56.  Davis then asked Farmer and McClendon, individually, 

what had occurred involving the water, lime, and broken chair.  
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Both Farmer and McClendon avoided the question and responded 

that they did not want to get involved in the situation.  Davis 

again asked Farmer and McClendon what had happened.  Farmer and 

McClendon replied that they were working and that Davis should 

ask Martin and Petitioner what had happened.  Davis asked Farmer 

and McClendon a third time what had occurred at the East Stable.  

Each of them replied that while they were working, Martin and 

Petitioner were horsing around.   

 57.  Davis then asked both Petitioner and Martin two or 

three times what had occurred, and each time Petitioner and 

Martin claimed that they had been working.   

 58.  Ultimately, Martin confessed that he had been involved 

in horse play and the commotion had been his fault.  Davis 

immediately terminated Martin.  Petitioner began to walk away 

from the situation, but Davis called after him something to the 

effect of "No, you can't let him take the fall for you. You are 

out of here, too."  Petitioner protested that since Martin had 

confessed the incident was his fault, he, Petitioner, should not 

be terminated as well. 

 59.  The mare and three-day-old foal that were in the East 

Stable when Petitioner and Martin were horseplaying had a 

combined insurance value of between $750,000.00 and $800,000.00.  

The foal was only the mare's second or third birthing, and as a 

youngish mother she could be presumed to be nervous.  Due to the 
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age of the foal and the highly temperamental nature of young 

thoroughbred mares, the conduct in which Petitioner and Martin 

were engaged was very dangerous to the well-being of this mare 

and her three-day-old foal.  It was conceivable that the mare 

could have been spooked and stepped on the foal, injuring it.  

Fortunately, that did not happen.   

 60.  Davis had trained all of his stable employees, 

including Martin and Petitioner, in the correct way to act 

around thoroughbred horses.  Even though their horseplay was not 

actually in the stall with the new mother and foal, Davis 

considered Petitioner's and Martin's conduct with the water, 

lime, and broken chair to be inconsistent with the training 

provided.  He accordingly terminated both Martin, the Caucasian 

boy, and Petitioner, the African-American man, because both had 

been involved in the event.  

 61.  Either orally or in paperwork, both Petitioner and 

Martin were terminated for engaging in horse play, for creating 

an unsafe work environment for themselves and their co-workers,  

and/or for reckless misconduct around the blood stock or 

thoroughbred horses.   

 62.  Petitioner pointed out that some or all of these 

reasons were not specifically listed as major offenses, 

subjecting an employee to termination, in Respondent's personnel 

manual at the time of his termination.  That fact might be 
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relevant in a case of unlawful termination pursuant to a 

contract of employment or collective bargaining agreement, but 

it is not material to the resolution of this case under Chapter 

760, Florida Statutes.  The manual does not purport to be 

exhaustive of the reasons an employee could be terminated.  What 

is material here is that Petitioner agrees that he and Martin 

were terminated for the same reason or reasons, however phrased.  

Petitioner feels that his termination was unfair because Martin 

essentially took the blame for them both, but Davis's reason for 

terminating both employees may be summed up by the old adage, 

"It takes two to make a fight."   

 63.  On the day of his termination, Petitioner told Davis 

that he and Martin were fighting, and that he was defending 

himself, but he did not say anything to Davis about Martin 

making any racial comments towards him.   

 64.  During Mr. Davis's contemporaneous investigation of 

the incident in the East Stable, neither McClendon nor Farmer 

told him that Martin had used any racial terms while engaged in 

horse play with Petitioner.   

 65.  After Petitioner was terminated, he appealed to 

Respondent's Human Resources Officer, Ronnie Rogers, so Rogers 

conducted his own investigation of the facts surrounding Davis's 

terminations of Petitioner and Martin.  In connection with that 

investigation, Rogers interviewed Farmer, McClendon, and 
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Petitioner.  McClendon told Rogers that on the day of 

Petitioner's and Martin's terminations, he witnessed Petitioner 

and Martin running, playing, and throwing water on each other.  

McClendon further stated that he saw either Martin or Petitioner 

push the other individual into the director's chair, breaking 

it.  Farmer told Rogers that on the day of Petitioner's and 

Martin's terminations, he had witnessed Petitioner and Martin 

running around and playing for 10 to 15 minutes.  Rogers 

concluded that Davis had made a proper decision in terminating 

both Martin and Petitioner.   

 66.  The Monday following Petitioner's termination, 

Petitioner telephoned Rogers to inquire whether he was still 

terminated.  During the course of this conversation, Petitioner 

admitted to Rogers that he and Martin were horse playing in the 

stables where the thoroughbred horses were housed.  During this 

conversation, Petitioner did not say anything to Rogers about 

Martin or any other individual using any racial or inappropriate 

language on the date of Petitioner's termination.   

 67.  Rogers and Davis met with Petitioner on March 24, 

1999, five days after Petitioner was terminated.  During this 

meeting, Petitioner reiterated what he had told Rogers, that he 

and Martin were playing around in the East Stable on the day of 

their terminations, but he also brought up the previous racial 

incidents involving Gowen and Brown and inquired whether Rogers 
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was aware of them.  Rogers had not been aware of the incidents 

involving Gowen and asked Petitioner if he were satisfied with 

the way that all the previous incidents involving both Gowen and 

Brown had been handled.  Petitioner indicated that he was 

satisfied with the manner in which the incidents involving Gowen 

and Brown had been handled. 

 68.  Petitioner claimed at hearing that in the March 24, 

1999, meeting, he related to Davis and Rogers that the March 19, 

1999, altercation with Martin had been self-defense because he 

had been attacked by Martin and/or provoked by Martin's racist 

comments.  Both Davis and Rogers credibly deny that Petitioner 

told them anything about racial comments by Martin.  They also 

credibly deny that Farmer or McClendon reported any racial 

comments.  They are less clear that Petitioner said nothing 

about self-defense or about Petitioner having to fight Martin, 

and I accept Petitioner's testimony only to the extent that he 

did claim both horseplay and self-defense as of March 24, 1999. 

 69.  Neither Davis nor Rogers independently observed or was 

aware of any racially inappropriate conduct or comments. 

 70.  At hearing, Petitioner testified that on March 19, 

1999, the date of termination, Martin had called Petitioner 

"Buckwheat."  Petitioner related that Martin had then stated 

that if Mike Brown were permitted to call Petitioner 

"Buckwheat," then he, Martin, should be allowed to call 



 23

Petitioner "Buckwheat," too, and that Petitioner told Martin 

that he could not because Petitioner now knew it to be racist 

language.  Petitioner related that Martin then hosed Petitioner 

down, soaking Petitioner's clothes with water.  Petitioner said 

he let this event pass, because it was hot.  He then filled a 

pail of water and spilled some.  He poured the remainder of the 

water in his pail into a wash stall.  Martin ran away from 

Petitioner, thinking Petitioner was going to throw water on him, 

and said something to the effect of "Since you think you White 

and you want to be White, I'm going to take this lime and throw 

it on you and turn you White."  Petitioner related that Martin 

was referring to the lime used to disinfect the stalls.  

However, Petitioner did not testify that Martin picked up any 

lime.  Rather, Petitioner testified that Petitioner picked up a 

bucket of water and threw it on Martin.  Petitioner related that 

Martin reacted to being doused by Petitioner by getting 

Petitioner in a headlock and punching and kicking him.  A fight 

ensued, in close vicinity to the young mare and her three-day-

old foal, but not within their stall.  Petitioner testified that 

the director's chair was broken when Petitioner threw Martin 

into it.  The area was also flooded with water. 

CONCLUSIONS OF LAW 

 71.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause, 
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pursuant to Chapter 760, Part I, and Section 120.57(1), Florida 

Statutes. 

 72.  Respondent asserts that no evidence should have been 

permitted with regard to Petitioner's termination March 19-24, 

1999, because of an inadequate Petition for Relief and Notice of 

Hearing (see the Preliminary Statement and Findings of Fact 5 

through 8).   

 73.  Many cases support an argument that new or different 

types of discrimination cannot be alleged in the Petition for 

Relief.3  For example, if the Charge only alleges racial 

discrimination, then discrimination on the basis of sex and 

marital status cannot be added into the Petition because this 

forum has no jurisdiction to consider those "after-thoughts."  

The Commission must first investigate the allegations of the 

Charge, and only when the Commission has entered its "proposed 

final agency action" by way of a "Determination" of the contents 

of the Charge, may a Petition for Relief attacking that proposed 

final agency action be filed.4   

 74.  Likewise, there are many cases which hold that, 

regardless of other extra-jurisdictional issues listed in the 

Charge and/or the Petition, only discrimination as addressed in 

Chapter 760, Florida Statutes, may be considered either by the 

Commission, in the first place, or ultimately by the Division of 

Administrative Hearings.  For instance, claims arising under the 
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Americans with Disabilities Act may not be disposed of in this 

forum, even though case law under that federal statute may be 

instructive for interpreting Chapter 760, Florida Statutes.  

Likewise, various whistle-blower statutes may not be decided by 

the Commission or the Division because only a Charge/Petition 

based on "retaliation," as addressed by Chapter 760, Florida 

Statutes, may be considered in these forums.   

 75.  Finally, libel and slander, breach of an employment 

contract, and other causes of action which are the exclusive 

jurisdiction of the Circuit Courts of this State, may not be 

litigated before the Commission or the Division.   

 76.  However, Respondent has not shown any case law which 

clearly prohibits the trial of an issue of termination under the 

situation we have here.  Petitioner clearly raised the issue of 

termination in his Charge of Discrimination, and, as 

inarticulate as it was, the Petition seems to continue that 

complaint.  In the instant type of "notice" pleading case, 

precision of pleading is not a controlling factor.  Finally, 

Respondent has shown no compelling reason to preclude 

consideration of the termination issue and evidence related 

thereto, since there was no surprise herein.  The termination 

evidence has therefore been admitted and the termination issue 

will be considered. 
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 77.  In Department of Corrections v. Chandler, 582 So. 2d 

1183 (Fla. 1st DCA 1991), the Florida Supreme Court analyzed the 

types of claims under the Florida Civil Rights Act as follows: 

The United States Supreme Court set forth in 
procedure essential for establishing such 
claims in McDonnell Douglas Corp v. Green, 
41 U.S. 792 (3 S.Ct. 1817, 36 L.Ed. 2d 668 
(1973), which was then revisited in detail 
in Texas Department of Community Affairs v. 
Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 
L.Ed. 2d 207 (1981).  Pursuant to the 
Burdine formula, the employee has the 
initial burden of establishing a prima facie 
case of intentional discrimination, which 
once established raises a presumption that 
the employer discriminated against the 
employee.  If the presumption arises, the 
burden shifts to the employer to present 
sufficient evidence to raise a genuine issue 
of fact as to whether the employer 
discriminated against the employee.  The 
employer may do this by stating a 
legitimate, nondiscriminatory reason for the 
employment decision; a reason which is 
clear, reasonably specific, and worthy of 
credence.  Because the employer has the 
burden of production, not one of persuasion, 
which remains with the employee, it is not 
required to persuade the trier of fact that 
its decision was actually motivated by the 
reason given.  If the employer satisfies the 
burden, the employee must then persuade the 
fact finder that the proffered reasons for 
the employment decision was pretext for 
intentional discrimination.  The employee 
may satisfy this burden by showing directly 
that a discriminatory reason more likely 
than not motivated by the decision, or 
indirectly by showing that the proffered 
reasons for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his other ultimate burden of demonstrating 
by a preponderance of evidence that he or 



 27

she has been the victim of intentional 
discrimination.  (Citations omitted.) 

 

 78.  Herein, Petitioner has failed to establish a prima 

facie case of racial harassment, via the Gowen and Brown 

incidents.  As a threshold issue, Petitioner failed to show that 

the alleged harassment was sufficiently severe or pervasive to 

alter Petitioner's terms or conditions of employment and create 

a discriminatorily abusive working environment.  Harris v. 

Forklift Systems, Inc., 510 U. S. 17, 114 S. Ct. 367 (1993); 

Miller v. Kenworth of Dothan, Inc., 277 F. 3d 1269 (11th Cir. 

2002).   

 79.  It is not fairly debatable whether Gowen's and Brown's 

remarks were racially motivated or intended only to be joking 

and not derogatory.  Their remarks were clearly and 

reprehensibly racist, unfeeling, discriminatory, and just plain 

wrong.  However, two remarks (or even four remarks) over the 

space of two years by Gowen cannot be legitimately categorized 

as "pervasive."  Brown's remarks were also clearly and 

reprehensively racist, unfeeling, discriminatory, and just plain 

wrong, but Brown's remarks also do not appear to have been 

pervasive of the workplace.   

 80.  In Harris, supra, it was held that to be actionable 

under Title VII, as an "abusive work environment," the conduct 

need not seriously affect the employee's psychological well- 
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being or lead the employee to suffer injury but that the 

standard established in Meritor Savings Bank, FSB v. Vinson,  

477 US 57, 106 S.Ct. 2399, 91 L.Ed 2d 49 (1986) requires an 

objectively hostile or abusive environment as well as the 

victim's subjective perception that the environment is abusive, 

and whether an environment is sufficiently hostile or abusive to 

be actionable requires consideration of all the circumstances, 

not only one factor.  The fact that Petitioner did not have the 

perception of Brown's remarks as racially derogatory for a long 

period of time and did not report them to Stable Manager Davis 

or Human Resource Officer Rogers re-enforces the conclusion that 

those remarks were not pervasive of the workplace or prohibitive 

of Petitioner's well-being. 

 81.  Assuming arguendo, but not ruling, that a prima facie 

case with regard to the Gowen and Brown comments/incidents was 

presented, a Respondent Employer cannot be held liable for an 

unlawful employment act where it has taken prompt and 

appropriate remedial action once it knows, or reasonably should 

have known, of the alleged harassment.  Miller v. Kenworth of 

Dothan, Inc., supra.   

 82.  Here, Petitioner never reported either Gowen or Brown 

to his employer; another African-American employee reported that 

Petitioner was being harassed.   
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 83.  Interestingly, it appears that the tipster, McClendon, 

did not report that he, McClendon, was being harassed, only that 

Petitioner was.  This suggests, obliquely, at least, that some 

component beyond racism was motivating Gowen and Brown against 

Petitioner, personally.   

 84.  More to the point, within a single day of McClendon's 

report, Davis had threatened Gowen with termination, forcing 

Gowen into an apology to Petitioner, and Petitioner had 

pronounced himself satisfied with that result.  Also, within a 

reasonably short time span from McClendon's report to Davis of 

the "Vidalia/Cracker-Buckwheat" interchanges between Brown and 

Petitioner, Davis had ferreted out the "Grand Wizard" and other 

comments, involved Human Resources in the situation, and Brown 

had been banned from Respondent's property.  Petitioner also 

pronounced himself satisfied with that result.  Respondent acted 

as fast as it could and went as far as requested as soon as 

management was made aware of a discriminatory situation. 

 85.  Respondent is not guilty of an unlawful employment 

practice in relation to Gowen's and Brown's astoundingly bad 

behavior. 

 86.  Petitioner established that he was a member of a 

protected class (African-American) and that he was terminated, 

but he presented no evidence that would establish that 

Respondent's reason for terminating him was racial in origin.  
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The only nexus to race in the events of March 19, 1999, is that 

after the fact, Petitioner claimed to have been defending 

himself against racist remarks and physical attack by a 

Caucasian employee.  However, even by Petitioner's account, 

there is no evidence that Martin actually threw lime at him, and 

it appears that Petitioner had the last clear chance to avoid an 

altercation with Martin.  By his own account, Petitioner, an 

adult, escalated the situation when he doused Martin, a minor, 

with water.   

 87.  Petitioner also cannot claim that Respondent Employer 

treated any similarly situated employees outside his protected 

class more favorably than he was treated.  Davis figured out 

that two employees, one Caucasian and one African-American, were 

endangering the Employer's blood stock, for whatever reason, and 

terminated the Caucasian.  Then he fired the African-American, 

too.   

 88.  Both Davis and Rogers credibly denied that Petitioner 

told them during their subsequent investigation, March 19-24, 

1999, of any racial motivation for the fight.   

 89.  A legitimate, nondiscriminatory reason for 

Petitioner's termination was articulated, and Petitioner has 

failed to show it to be pre-textual in nature.  See, Holifield 

v. Reno, 115 F. 3d 1555 (11th Cir. 1997); Isenbergh v. Knight-

Ridder Newspaper Sales, Inc., 97 F. 3d 436 (11th Cir. 1996). 
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 90.  Respondent is not guilty of an unlawful employment 

practice in the termination of Petitioner. 

RECOMMENDATION 

Upon the foregoing Findings of Fact and Conclusions of Law, 

it is  

 RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing the Charge of Discrimination and 

Petition for Relief. 

     DONE AND ENTERED this 11th day of December, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of December, 2002. 

 
 

ENDNOTES 
 
1/  Vidalia onions are prominent Georgia products.  Apparently, 
Gowen, Brown, and Petitioner were all domiciled in Georgia.   
 
2/  It is clear from the remainder of Petitioner's testimony 
that he never understood that a stereotype can be derogatory in-
and-of itself.  The undersigned is satisfied that by his use of 
the word "stereotype," in the foregoing testimony, Petitioner 
intended to say "caricature," a term Petitioner did accurately 
use to show he felt a term was racially derogatory.  
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3/  Probable exceptions are a situation in which a retaliation 
claim occurs between the Charge and the Petition and a situation 
involving "pattern discrimination." 
 
4/  Failure of the Commission to act in a timely manner presents 
a different procedural scenario which is not germane here. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JAMES B. BROWN, 
 
     Petitioner, 
 
vs. 
 
NORTH FLORIDA  
COMMUNITY COLLEGE, 
 
 Respondent. 
                              

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-2922 

   
RECOMMENDED ORDER 

 
  Pursuant to notice, the Division of Administrative 

Hearings, by its duly-designated Administrative Law Judge, 

Stephen F. Dean, held a formal hearing in the above-styled 

case on October 1-3, 2002, in Tallahassee, Florida. 

APPEARANCES 

 For Petitioner:  James B. Brown, pro se 
                      Post Office Box 584   
                      Madison, Florida  32340 
 

For Respondent:  Bruce A. Leinback, Esquire 
                 Bird and Leinback, P.A. 
                 Post Office Box 15556 
                 1669 Mahan Center Boulevard 
                 Tallahassee, Florida  32308 

 
STATEMENT OF THE ISSUE 

 
 Whether Respondent discriminated in its hiring practices 

against Petitioner because of his race, and whether Respondent 

retaliated against Petitioner because he filed a charge of 

discrimination, and a complaint. 
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PRELIMINARY STATEMENT 

 In October 2000, Petitioner filed a Charge of 

Discrimination against Respondent.  He filed an Amended Charge 

of Discrimination on May 3, 2001.  The Florida Commission on 

Human Relations (FCHR or Commission) conducted an 

investigation, determined there was no cause, and gave 

Petitioner notice of its determination and of his right to a 

hearing.  Petitioner asked for a final hearing and the case 

was forwarded to the Division of Administrative Hearings.  The 

case was noticed for hearing on October 1 through 3, 2002, by 

a notice dated August 28, 2002.  The case was heard as 

noticed. 

 Petitioner testified in his own behalf and subpoenaed 

Clyde Alexander, Respondent's athletic director and equity 

coordinator as a witness.  Petitioner introduced Petitioner's 

Exhibits numbered 1-18.  The witnesses for Respondent were 

Amelia Mulkey, Respondent's Dean of Administrative Services; 

William Hunter, Director of Human Resources; Nancy McClellan, 

Director of Student Support Services and the College Reach Out 

Program; Mary Anne Wheeler, Director of Student Services; and 

David Proctor, a history instructor and department chair for 

the History and Social Sciences Department.  Respondent 

introduced Respondent's Exhibits numbered 1-36.1  The five-

volume transcript was filed on October 31, 2002.  Petitioner 



 3

and Respondent both filed post-hearing proposed recommended 

orders which were read and considered. 

FINDINGS OF FACT 
 

1.  On or about October 2000, Petitioner filed a Charge 

of Discrimination with the FCHR.  (The Charge of 

Discrimination was FCHR No. 2101775).  Thereafter, on or about 

May 3, 2001, Petitioner filed an Amended Charge of 

Discrimination (attached to Petition for Relief filed on 

July 17, 2002).  The essence of the Amended Charge was that he 

had been discriminated against on the basis of race because 

whites were employed in positions for which he had applied.  

Petitioner also alleged retaliation and claimed that after he 

filed his initial Charge of Discrimination, he was not rehired 

by Respondent as an adjunct instructor and he was denied 

compensation. 

 2.  The Commission conducted an investigation and on     

June 4, 2002, issued a Determination:  No Cause.  The 

Commission found that there was "no reasonable cause to 

believe that an unlawful employment practice has occurred." 

 3.  On the same date, the Commission also issued a Notice 

of Determination:  No Cause, in which it advised Petitioner of 

his right to request an administrative hearing by filing a 

Petition for Relief within 35 days of the Notice.  Petitioner 

was also advised that if he failed to request an 
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administrative hearing within 35 days "the administrative 

claim under the Florida Civil Rights Act of 1997, Chapter 760, 

will be dismissed pursuant to Section 760.11, Florida Statutes 

(1992)."  Petitioner did not file his petition for relief 

until July 17, 2002, 43 days after the date of the Notice of 

Determination. 

 4.  In his Petition for Relief, Petitioner claimed that 

he had been denied full-time employment by Respondent since 

1998, and when complaints were filed, Respondent retaliated 

against him by not rehiring him as an adjunct instructor and 

denying him unemployment compensation. 

5.  Petitioner is an African-American male.  He received 

a bachelor of science in mathematics education from Tuskegee 

University in 1967; a master's degree in business management 

from Rollins College in 1976; and, a Doctor of Education 

degree from the University of Central Florida in 2000. 

6.  Petitioner worked in private industry in Central 

Florida during the period 1972-1992.  During portions of that 

time, he also worked as an adjunct instructor at Valencia 

Community College, Florida Southern, and Phillips College.  He 

was employed full-time as an instructor at Brevard Community 

College from 1992-1996.  From 1996 to 1998 he taught at Evans 

High School in Orlando where he also served as the assistant 

football coach.  Petitioner also taught mathematics and 
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science classes to    fifth to eighth grade students at 

Madison Middle School for part of the 1998/1999 school year.  

In 1998, Petitioner began teaching as an adjunct instructor at 

North Florida Community College (College).  

     7.  The College is located in Madison, Florida.  It 

serves the six counties of Hamilton, Madison, Jefferson, 

Suwannee, Lafayette, and Taylor.  The College's district is, 

geographically, the largest community college district in 

Florida.   

8.  Respondent offers a variety of programs ranging from 

its college transfer program with an associate of arts (AA) or 

associate of science (AS) degree to two vocational certificate 

programs.  Total enrollment varies from 3,000 to 4,000, 

depending on vocational enrollments which are demand-based.  

The current FTE (full-time equivalency) is just under 800.  

Classes are taught at the campus in Madison and at public high 

schools in each of the six counties in the service district. 

9.  Approximately 72 percent of the population of the 

district is white and 28 percent is non-white.  Enrollment at 

the College mirrors to a large extent the population of the 

district, except in the college transfer program, where the 

African-American enrollment is approximately 20 percent, white 

enrollment is 75 percent, and other groups, including 

Hispanics, comprise   five percent of the students. 



 6

10.  The Hispanic population of Respondent's six-county 

district has increased from 1,699 or 1.92 percent of the 

population in 1990, to 5,019 or 4.73 percent of the population 

in 2000.  This represents a 195 percent increase.  Statewide, 

Florida's Hispanic population grew by 70 percent during the 

same period. 

11.  Search committees are appointed by the president of 

the College and efforts are made to ensure that a member of 

Respondent's equity committee and a minority, if at all 

possible, are assigned to each committee.   

12.  A search committee was appointed by Respondent for 

each of the applications at issue in this case.  Each search 

committee was charged with reviewing the applications which 

met the minimum qualifications for each position and then 

determining the most qualified individuals to be interviewed. 

 After the interviews, the search committee was to recommend 

the best qualified individual to be offered the position.   

13.  Search committees are not told to interview 

individuals of a particular race or gender, but they are 

encouraged to give special consideration to minorities.  If 

the top two applicants are equal in terms of qualifications 

and one is a minority candidate and the other is not, they are 

told to recommend the hiring of the minority applicant over 

the non-minority. 
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14.  There are 23 full-time instructors in the AA and AS 

degree programs at the College.  Four of those are math 

instructors.  In 1998, Petitioner applied for a position as a 

full-time mathematics instructor.  There were no vacancies in 

the mathematics department at that time, nor has there been a 

vacancy for a full-time mathematics instructor at the College 

at any time since 1991.   

15.  In 1998, Respondent advertised for an instructor to 

teach computer science courses in the Business Department.  

The courses were designed to develop basic computer operation 

skills, and focused primarily on Microsoft Office Suite 

software. 

16.  At the hearing, Petitioner introduced a copy of a 

letter which was sent to Mr. Doug Brown, a college 

administrator, in July 1998.  In the letter, Petitioner stated 

that he was "applying for a position in the business or 

education disciplines."  Petitioner discussed his private 

sector employment experience and his college-level teaching 

experience, but did not state whether he had any computer 

science teaching or work experience.   

17.  The computer science vacancy was filled by a white 

female who had a master's degree in business and 18 graduate 

hours in computer science.  She had been an adjunct computer 

science instructor at the College for two years prior to being 



 8

hired as a full-time instructor.  She also taught computer 

science courses at Madison High School, and she had her own 

computer business. 

18.  In 1999, Respondent advertised for the position of 

program administrator for the North Florida Workforce 

Development Board.  At the time, Respondent was the 

administrative entity and fiscal agent for the Workforce 

Development Board.  Petitioner applied for the position.  None 

of the applicants were interviewed and the position was never 

filled because it appeared that Respondent was going to be 

replaced as administrative entity and fiscal agent, which, in 

fact, occurred. 

19.  In December 1999, Respondent advertised to fill the 

position of project coordinator for the College Reach Out 

Program (CROP).  The program targets economically and 

educationally disadvantaged youth enrolled in grades 6-12 in 

the schools in Respondent's service district, who have the 

potential to finish college but who are likely, without 

intervention, to drop out of high school.  The goal of the 

program is to keep the students in high school, get them to 

graduate, and enroll in college.  Requirements for the 

position of project coordinator included a bachelor of arts 

degree from a four-year college or university and three years  
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of experience working with alternative education programs, at 

risk youth, or teaching in a youth program department.   

20.  Approximately 30 persons, including Petitioner, 

applied for the position of CROP coordinator.  A five-member 

search committee was appointed to review the applications and 

select individuals to be interviewed.  The members of the 

search committee included Amelia Mulkey, who at the time was 

Respondent's Director o f Financial Aid, Purchasing and 

Reports; Mary Anne Wheeler, Director of Student Support 

Services; and Clyde Alexander, an African-American who is 

Respondent's athletic director and equity coordinator.   

21.  After reviewing the applications, the search 

committee selected five individuals, including Petitioner and 

Nancy McClellan, to be interviewed.  When the interviews were 

completed, the search committee chose not to rank the 

applicants. Instead the members unanimously recommended Nancy 

McClellan for the position. 

22.  Nancy McClellan was a white female with a bachelor's 

degree in psychology and a master's degree in social work.  A 

major factor in the selection committee's decision was her ten 

years of experience working with at-risk adolescents at DISC 

Village in Leon County, Florida, where she coordinated a 

comprehensive vocational services program.  Her work at DISC 

Village included assessment, case management, community 
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networking, career exploration, providing employability skills 

classes, coordinating with education and training providers, 

grant work, supervising staff, and counseling with parents.    

23.  In September 2001, Respondent advertised for a case 

manager for the College Reach Out Program (CROP) in Lafayette 

and Suwannee Counties.  The qualifications for the position 

were identified as a bachelor's degree in secondary education, 

social work, or the social services field, with the provision 

that working with at-risk youth could substitute for education 

on a month-by-month basis.  

 24.  Case managers are responsible for implementing the 

CROP programs in the counties to which they are assigned.  

They market, recruit, and provide services to students in the 

counties.  They work closely with teachers, guidance 

counselors, students, and parents to enroll the students in 

the program and to ensure that the students remain in school 

and graduate.  The case managers work with the students on a 

one-to-one basis.  Experience has shown that a social work 

case management background is an important asset in a CROP 

case manager in Respondent's district.  Students recruited for 

CROP have a multitude of family issues in their family lives 

which impact on their ability to remain in school.  These 

include poverty, abuse, neglect, divorce, mental health, and 

disability issues, all of which social workers are taught to 
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identify, assess, and address. Case managers also educate 

parents of students regarding available financial aid and 

college preparation courses which their children should be 

taking.   

 25.  Eight people, including Petitioner, applied for the 

position.  Two individuals, Lynn Waller and Cheryl Chandler, 

were interviewed.   

 26.  Lynn Waller was selected for the position.  She has 

a bachelor's degree in social psychology.  At the time she was 

selected, she had been employed as a children's case manager 

at Apalachee Center for Human Services, working with students 

in the Madison County School System.  She was responsible for 

recruiting students, working with them, their parents, 

teachers, and guidance counselors to assess needs, perform 

psychological assessments, and coordinate same.   

 27.  In his application, Petitioner stated that he had 

been employed as the CROP Coordinator by Respondent and by 

Brevard Community College.  In fact, Petitioner had never been 

employed as the CROP Coordinator by Respondent or by Brevard 

Community College.   

 28.  Petitioner had been employed as one of four part-

time facilitators by Respondent from January through June 

2000.  His duties were to recruit students, organize them into 

groups, meet with the groups two days per week and schedule 
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one Saturday field trip per month.  Nancy McClellan elected 

not to interview Petitioner for the case manager position, 

based upon her experience with Dr. Brown as a CROP field 

facilitator in 2000.    

29. When Nancy McClellan assumed her role as CROP 

Coordinator, Petitioner had not recruited any students from 

Suwannee County.  Eventually, he recruited a total of eight 

students for CROP.  By contrast, in April 2000, Lafayette 

County had 23 students, Taylor County had 15, and Madison 

County had 35 students.  While Petitioner was case facilitator 

for Suwannee County, Nancy McClellan received complaints from 

Suwannee County regarding Petitioner's failure to bring 

application forms to the County's schools, to pick them up 

when they had been filled out, and to attend scheduled 

meetings with students.  Petitioner also failed to take the 

eight students who enrolled in the program on any field trips. 

 By contrast, the other field facilitators were taking the 

students on regular field trips which was an important part of 

motivating students to stay in school.   

 30.  In June 2001, Respondent advertised for two 

positions: learning resource coordinator and transfer advisor. 

 Both were grant-funded positions. 

 31.  The learning resource coordinator is the manager of 

the tutoring lab for developmental students.  These are 
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students who do not have the placement test scores to begin 

college level work.  In the lab they receive assistance in 

developing their skills in mathematics and English.  The 

learning resource coordinator supervises the transfer advisor, 

who works with students in developing skills in English, and 

the retention advisor, who works in developing students' 

mathematics skills.  The learning resource coordinator also 

supervises and trains tutors, peer mentors, and does some 

individual tutoring.  In addition to the requirement for a 

four-year degree, the advertisement for the position stated 

that language proficiency in Spanish was preferred.   

 32.  The preference for Spanish proficiency was based 

upon the growing Hispanic population on Respondent's campus 

and the need for a staff person who could tutor the students 

in their own language, as well as to speak with the families 

who often accompany them to campus.  Experience had shown that 

Hispanic students were better able to grasp concepts, as in 

mathematics, when they received tutoring in their native 

language.   

 33.  There were 18 applicants for the position of 

learning resource coordinator, among them Petitioner.  

Petitioner was not selected to be interviewed by the search 

committee because he did not have proficiency in Spanish.  The 

three individuals who were chosen to be interviewed were 
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proficient in Spanish:  two were native Spanish speakers and 

one had a degree in Spanish.   

 34.  Maria Elizabeth Gonzalez was selected to fill the 

position.  She was a native of Colombia and a native Spanish 

speaker.  She identified herself on her application as 

Hispanic. At the time she was selected, she had been working 

for the previous three years as a tutor and as a lab 

assistant.   

 35.  The transfer advisor position is a grant-funded 

advisor position in the tutoring lab for developmental 

students.  The transfer advisor works with developmental 

students in English; the retention advisor works with those 

students in mathematics.   

 36.  The advertisement for the transfer advisor listed as 

one of the qualifications a bachelor's degree with an emphasis 

in English.   

 37.  There were 20 applicants for the Transfer Advisor 

position.  Petitioner was one of the applicants.  Four 

individuals were chosen by the selection committee to be 

interviewed; all had an undergraduate degree with an emphasis 

in English.  Petitioner was not chosen to be interviewed 

because his degree did not have an emphasis in English.   

38.  Carmen Renee Perez was selected to fill the 

position.  She had a bachelor's degree in English and two 
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years of graduate work in English.  She had also taught 

English as a second language.  On her application she 

identified herself as Hispanic/Cuban/Caucasian.   

 39.  In March 2000, Respondent advertised to fill the 

position of instructor of business and economics.  The 

advertisement stated that the duties of the position would 

include teaching courses in business, management, accounting, 

finance, business law, and economics.  The minimum 

requirements included an MBA from an accredited institution or 

a master's degree with a minimum of 18 semester hours of 

subject specific graduate course work.   

 40.  There were between 20 and 30 applicants for the 

position.  The search committee chose to interview five of the 

applicants.  Among them were Petitioner; Ellen Stevens, a 

white female; and Scott Tori, a white male.  Following the 

interviews, the search committee concluded that Dr. Brown had 

"great math credentials," but his business and economics 

credentials "were considerably less" than some of the other 

applicants.  The committee concluded that both Ellen Stevens 

and Scott Tori were better qualified than Petitioner for the 

position.  Ellen Stevens had a masters in business 

administration, and Scott Tori had a doctorate in economics.  

Scott Tori was offered the position and he accepted.  In 

addition to his Ph.D., he had a master's degree in economics, 



 16

and a bachelor's degree in business administration, with an 

emphasis in finance.  At the time he was hired, Tori was an 

assistant professor of economics and finance at Thomas 

University.   

 41.  In the late winter of 2002, Respondent advertised to 

fill a vacancy caused by the retirement of the chemistry and 

physics instructor.  The advertisement stated that the 

successful candidate would teach chemistry courses through the 

sophomore level, a year-long organic chemistry sequence, an 

algebra and calculus-based physics course sequence, and 

physical science courses, as needed.   

 42.  Petitioner submitted a letter application to 

Respondent dated March 2, 2002, for a 

"mathematics/physics/science instructor" position.  This was 

not the title of the open position.  In his letter, Petitioner 

identified himself as a "professor of mathematics."  

Petitioner was considered for the position but not selected.   

 43.  Terrence M. Zimmerman was determined by the search 

committee to be the best qualified to fill the position.  He 

had a bachelor's degree in chemistry cum laude, a master's 

degree in science education, and all but a dissertation for a 

doctorate in chemistry.  He had been an adjunct instructor in 

chemistry at Tallahassee Community College, an adjunct in 

chemistry and environmental science at Santa Fe Community 
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College and, at the time he was hired, he was teaching 

chemistry and environmental science for Respondent as an 

adjunct.  From 1988 until the time he was hired, he also 

taught chemistry, environmental science, and general science 

at Taylor County High School in Perry, Florida.   

 44.  Respondent presented credible evidence for each of 

the positions for which Petitioner applied establishing a non-

discriminatory reason for Respondent's decision to hire 

someone other than Petitioner.     

45.  In 1998, Petitioner began teaching mathematics 

courses for Respondent as an adjunct instructor (Adjunct).  

Adjunct instructors (Adjuncts) are part-time faculty members 

who are hired by Respondent on a semester-by-semester basis to 

teach specific classes in subjects in which they are qualified 

to teach.  Adjuncts teach classes at various locations 

throughout Respondent's six-county district.  They are 

employed on an as-needed basis and execute a new contract for 

each semester they are hired.   

 46.  Each semester, Respondent publishes a class schedule 

for the following semester.  If Respondent has confirmed that 

a particular adjunct is going to be teaching a particular 

class, the adjunct's name will appear on the schedule.  If an 

adjunct has not been confirmed to teach a particular class,  
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the designation of the instructor for that class will appear 

as "staff."   

 47.  Petitioner was identified by name on the class 

schedule for one class each in the Spring and Fall of 1999, 

two classes in the Spring of 2000, and one class in the Fall 

of 2000.  He taught classes in which the name of the 

instructor appeared on the class schedules as "staff" as 

follows:  one class in the Fall of 1998, two classes in the 

Summer of 2000, and two classes in the Fall of 2000.   

 48.  The department chair has the discretion to determine 

which individuals will be hired to teach as adjuncts.  

Generally, if there is an adjunct who is local, competent, and 

willing, he or she will be rehired.  There is no prescribed 

procedure for contacting adjuncts.  Sometimes the adjuncts 

contact the department chair; sometimes the department chair 

contacts the adjuncts.   

 49.  In the Fall semester of 2000, David Proctor, a 

history professor, was department chair for Respondent's 

entire AA program.  In addition to teaching three classes, one 

of which was in Hamilton County, he was responsible for 

scheduling full-time faculty instructors and 34 adjuncts to 

teach courses in the AA program.  He was also responsible for 

preparing budgets for each department, evaluating faculty, and 

preparing class schedules.   
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 50.  David Proctor intended that Petitioner would teach 

some of the introductory and intermediate algebra and 

developmental arithmetic classes during the 2001 Spring 

Semester.  He did not hear from Petitioner in the Fall of 2000 

regarding Petitioner's interest in teaching for the 2001 

Spring Semester while he was preparing the schedule for the 

semester; therefore, he used the term "staff" in place of the 

instructor's name for four classes, intending that Petitioner 

would teach some of them.   

 51.  In October 2000, after the schedule for the Spring 

2001 semester was published, Petitioner approached Proctor on 

the sidewalk outside the general classroom building on 

Respondent's campus and asked why his name was not in the 

schedule.  Proctor assured Petitioner that he had every 

intention of having Petitioner teach during the Spring 

semester and suggested that they meet and decide what classes 

Petitioner would teach.  

 52.  Proctor was subsequently unable to meet with 

Petitioner as scheduled, so he left a note for Petitioner in 

which he highlighted classes on the schedule and asked 

Petitioner to tell him which two classes he would like to 

teach.  This occurred in late October or early November.     

 53.  In December 2000, Proctor saw Petitioner outside 

Proctor's office in the adjunct mailbox area on campus and 
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remembered that he had not heard from Petitioner regarding 

Petitioner's choice of classes to teach during the Spring 

semester.  Proctor approached Petitioner and suggested they 

look at the schedule together and identify the classes 

Petitioner wanted to teach.  Petitioner informed Proctor that 

he was looking elsewhere for employment and he would not be 

teaching for Respondent.  Proctor was surprised, but wished 

Petitioner well and offered to write letters of recommendation 

for him.   

 54.  When Petitioner informed Proctor that he did not 

intend to teach for Respondent, Proctor asked a Hispanic 

adjunct instructor, Ephraim Bonilla, to pick up these 

additional courses. 

 55.  The only subsequent contact Petitioner made with 

Respondent regarding teaching again as an adjunct was a single 

telephone call at an unspecified date to the new mathematics 

department chairman, Mr. Harris, during which Petitioner 

inquired if there were any courses available.  Harris told him 

there were none.  Petitioner asked another individual to call 

with the same question.  The individual Petitioner asked to 

call reported to Petitioner that he had met with the same 

response.    

 56. When he prepared the schedule for the Summer of 

2001, Proctor assumed that Petitioner was no longer interested 
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in teaching for Respondent, and when he did not hear from him, 

he did not put his name in the schedule.   

 57.  When Proctor prepared the schedule for the 2001 

Spring semester he was unaware that Petitioner had filed a 

charge of discrimination with the Commission.  He was aware of 

it by the time he prepared the schedule for the Summer of 

2001, but that knowledge played no role in his decision not to 

list Petitioner by name as an adjunct instructor when he 

prepared the class schedule for the Summer of 2001.   

 58.  Petitioner filed a claim for unemployment 

compensation benefits effective December 17, 2001, because he 

was not employed by the College as an adjunct instructor 

during the 2001 Spring semester.   

 59.  When Respondent received a copy of Petitioner's 

claim for unemployment compensation, Respondent's Director of 

Human Resources, Bill Hunter, spoke with David Proctor and 

learned from him that Petitioner had rejected the opportunity 

to teach during the 2001 Spring Semester.  Bill Hunter 

provided this information on Respondent's copy of the claim 

and returned it to the Agency for Workforce Innovation.   

 60.  Petitioner's claim for unemployment compensation was 

subsequently rejected by state officials and he appealed.  

Following a telephone hearing during which David Proctor and 

Petitioner testified, the appeals referee concluded that 
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Petitioner had refused Respondent's offer of an adjunct 

teaching position for the 2001 Spring Semester and, therefore, 

was properly barred from receiving unemployment compensation 

benefits.  Petitioner subsequently sought review by the 

Unemployment Appeals Commission, which affirmed the decision 

of the appeals referee.   

 61.  In August 2000, Petitioner, and several other 

college employees, filed a complaint against Respondent with 

the U.S. Department of Education, Office for Civil Rights 

(OCR), alleging that Respondent was discriminating against 

students on the   basis of race with regard to recruitment and 

financial aid.  The complaint also alleged that Respondent was 

discriminating on the basis of race in its hiring practices.   

 62.  In a letter dated September 13, 2000, OCR notified 

Respondent's former president, Dr. Beverly Grissom, of the 

Complaint.  In an attachment to the letter, OCR advised       

 Dr. Grissom that "OCR does not reveal the name or other 

identifying information about an individual unless it is 

necessary for the completion of an investigation or for 

enforcement activities against an institution that violates 

the laws, or unless such information is required to be 

disclosed under the FOIA or the Privacy Act."   

 63.  OCR subsequently determined that there was 

insufficient evidence to support the student financial aid and 
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recruitment allegations.  OCR also determined that there was 

no statistically significant difference between the number of 

African-American administrators and faculty members actually 

employed and the expected employment rate based on the 

relevant labor market.  OCR, therefore, concluded that it 

lacked jurisdiction to further investigate the matter.  

Finally, OCR referred the individual employment allegations in 

the complaint to the U. S. Equal Employment Opportunity 

Commission because it did not have jurisdiction over such 

claims.  Consistent with its September 13, 2000, letter to  

Dr. Grissom, OCR did not identify the individual complainants, 

and Respondent was not otherwise aware of this until the 

hearing in this case that Petitioner had been one of the 

complainants. 

 64.  Respondent's decisions with regard to filling the 

vacancies for which Petitioner applied were not based on race, 

nor were they based on any retaliatory motive. 

 65.  Respondent's decision regarding the absence of      

Dr. Brown's name from the Spring 2001 class schedule was not 

based upon a retaliatory motive, nor was there a retaliatory 

motive involved in informing the unemployment compensation 

office that Petitioner had refused the offer of a position as 

an adjunct instructor for the 2001 Spring Semester. 
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CONCLUSIONS OF LAW 

 66. The Division of Administrative Hearings has 

jurisdiction over the parties and the subject matter of this 

proceeding.  Sections 120.569 and 120.57(1), Florida Statutes. 

67.  Respondent moved to dismiss the instant complaint 

because Petitioner filed his Petition for Relief 43 days after 

the date of the Notice of Determination:  No Cause, and his 

request for an administrative hearing was untimely.  It is 

well settled that a forum has jurisdiction to consider a 

motion to dismiss for lack of jurisdiction. 

68.  Section 760.11(7), Florida Statutes, provides in 

pertinent part as follows: 

(7)  If the commission determines that 
there is not reasonable cause to believe 
that a violation of the Florida Civil 
Rights Act of 1992 has occurred, the 
commission shall dismiss the compliant.  
The aggrieved person may request an 
administrative hearing under ss. 120.569 
and 120.57, but any such request must be 
made within 35 days of the date of 
determination of reasonable cause and any 
such hearing shall be heard by an 
administrative law judge and not by the 
commission or a commissioner.  If the 
aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred.  
 

69.  Pursuant to Section 760.11(7), Florida Statutes, 

Petitioner's claim is barred as a matter of law and the 

Division of Administrative Hearings has no jurisdiction over 

this matter.  However, because the Commission in the past has 
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failed to enter its final order dismissing untimely claims, 

this Order will consider the merits of Petitioner's claims. 

 70.  Under the provisions of Section 760.10, Florida 

Statutes, it is unlawful employment practice for an employer: 

(1)(a)  To discharge or to fail or refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of 
such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

71.  It is also an unlawful employment practice for an 

employer "to discriminate against any person because that 

person has opposed a practice which is an unlawful employment 

practice under this section, or because that person has made a 

charge, testified, assisted, or participated in any manner in 

an investigation, proceeding, or hearing under this section." 

 Section 760.10(7), Florida Statutes. 

72.  The Commission and the Florida Courts have 

determined that federal discrimination law should be used as 

guidance when construing the provisions of Section 760.10, 

Florida Statutes.  See Brand v. Florida Power Corporation, 633 

So. 2d 504, 509 (Fla. 1st DCA 1994); Florida Department of 

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991). 

73.  Petitioner has the burden of proof in this case to 

show that he was discriminated against on the basis of race 
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and unlawful retaliation.  See St. Mary's Honor Center v. 

Hicks, 509 U.S. 502 (1993).  There is, however, a shifting 

burden of persuasion.  McDonnell Douglas Corporation v. Green, 

411 U.S. 792 (1973). 

74.  Petitioner must establish a prima facie case of 

discrimination; once he has done so, Respondent must 

articulate some legitimate, non-discriminatory reason for the 

employment action.  When Respondent does so, Petitioner must 

prove that Respondent's reason was a mere pretext for unlawful 

discrimination.  McDonnell Douglas Corporation v. Green, 

supra. 

75.  To establish a prima facie case of unlawful 

discrimination on the basis of race in this case, Petitioner 

must show that (1) he is a member of a protected group; (2) 

who was qualified for the positions for which he applied; (3) 

who suffered an adverse employment action; and (4) under 

circumstances giving rise to an inference of discrimination.  

See McDonnell Douglas Corporation v. Green, supra; St. Mary's 

Honor Center v. Hicks, supra. 

76.  To establish a prima facie case of retaliation, 

Petitioner must prove:  (1) protected opposition to 

discrimination; (2) an adverse employment action; and (3) a 

causal connection between the protected activity and the  
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adverse employment action.  Little v. United Technologies, 103 

F.3d 956 (11th Cir. 1997). 

77.  With regard to Petitioner's allegations regarding 

discrimination in hiring, Petitioner showed he was a member of 

a protected class.  He was basically qualified for all of the 

positions with exception of the chemistry instructor position. 

 He lacked the ancillary language requirement (Spanish) for 

one position and the emphasis in English in another position. 

 However, Respondent presented evidence showing a legitimate 

non-discriminatory reason for hiring each of the persons it 

hired, and in one instance, that no one was hired and the 

position was eliminated.   

78.  If Petitioner establishes a prima facie case, the 

burden shifts back to Respondent to articulate a legitimate 

business reason for its actions.  Here, Respondent's burden is 

"exceedingly light."  Meeks, supra.  If the employer 

articulates a legitimate non-retaliatory or non-discriminatory 

reason for the action, the presumption raised by the prima 

facie case drops from the case.  Texas Department of Community 

Affairs v. Burdine, 450 U.S. 248, 255, n. 10 (1981).  The 

burden of persuasion then shifts to plaintiff to show that the 

articulated reasons were merely a pretext for unlawful 

discrimination.  See Clark v. Huntsville City Board of 

Education, 717 F.2d 525 (11th Cir. 1983).  Petitioner did not 
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show that the reasons set forth for Respondent's hiring 

decisions were pretextual.             

79.  With regard to Respondent's allegations of 

retaliation in denying him employment as an adjunct in the 

Spring semester of 2001, the better evidence shows that there 

was no adverse employment action.  Respondent did not deny 

Petitioner the opportunity to teach.  On the contrary, 

Respondent, through David Proctor, made reasonable efforts to 

hire Petitioner as an adjunct instructor for the Spring 

semester.  Those efforts were rejected by Petitioner who, in 

December 2000, informed David Proctor that he would not be 

available to teach.  Petitioner has, therefore, failed to 

establish a prima facie case of retaliation with regard to 

this issue. 

80.  Further, to prove causation in a retaliation 

context, Petitioner must show "that the protected activity and 

the adverse action are not completely unrelated."  Meeks v. 

Computer Association, Interiors, 15 F.3d 1013, 1021 (11th Cir. 

1994). 

81.  David Proctor was unaware of either of Petitioner's 

discrimination claims when he prepared the 2001 Spring 

semester schedule.  Respondent's management was unaware of 

Petitioner's role in the 2000 OCR Complaint until the hearing 

in this case.  The instant claim was filed after these events. 
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 Petitioner failed to prove a causal connection between the 

alleged failure to continued his employment as an adjunct and 

a protected activity.   

82.  To the extent that Petitioner may have claimed 

continuing retaliation, the only time Petitioner ever 

contacted Respondent after the Fall of 2000 regarding adjunct 

employment opportunities, was when he called the new 

mathematics department chairman to inquire about adjunct 

vacancies and was told that there were no vacancies.  A call 

by another individual, at Petitioner's request, garnered the 

same response.  Petitioner chose not to contact David Proctor 

regarding the 2001 Summer semester schedule, and Proctor did 

not contact him because Petitioner had stated in December 2000 

that he was going to be pursuing other employment 

opportunities.   

83.  Having presented no evidence to show that any of 

Respondent's articulated reasons for the actions were pretexts 

for unlawful discrimination, Petitioner has failed in his 

burden of proof with regard to this last issue.   

RECOMMENDATION 

 Based on the foregoing findings of fact and conclusions 

of law, it is 

 RECOMMENDED:   
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That the Florida Commission on Human Relations enter its 

final order dismissing the case.   

 DONE AND ENTERED this 12th day of December, 2002, in 

Tallahassee, Leon County, Florida. 

 __________________________________ 
 STEPHEN F. DEAN 
 Administrative Law Judge 
 Division of Administrative Hearings 
 The DeSoto Building 
 1230 Apalachee Parkway 
 Tallahassee, Florida  32399-3060 
 (850) 488-9675   SUNCOM 278-9675 
 Fax Filing (850) 921-6847 
 www.doah.state.fl.us 
 
 Filed with the Clerk of the 
 Division of Administrative Hearings 
 this 12th day of December, 2002. 
 
 

ENDNOTE 
 
1/  Respondent introduced Exhibits 1-34 at the hearing.  At 
the conclusion of the hearing, the Administrative Judge 
granted Respondent leave to file two post-hearing exhibits.  
The first was correspondence sent to Respondent by the Office 
of Civil Rights of the U. S. Department of Education along 
with the affidavit of the custodian of records; the second was 
census data on the Hispanic population in Florida and in 
Respondent's six-county district.  
 
 
COPIES FURNISHED: 
 
James B. Brown 
Post Office Box 584 
Madison, Florida  32340 
 
Bruce A. Leinback, Esquire 
Bird & Leinback, P.A. 
Post Office Box 15556 
1669 Mahan Center Boulevard 
Tallahassee, Florida  32317 
 



 31

Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 

 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order shall be filed with the 
agency that will issue the Final Order in this case.     
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Case No. 02-2660 

   
RECOMMENDED ORDER 

 
 Pursuant to notice, a formal hearing was held in this case 

on September 24, 2002, by video teleconference between sites in 

Orlando and Tallahassee, Florida, before T. Kent Wetherell, II, 

the designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 
 
 For Petitioner:  Scott E. Siverson, Esquire 
      501 North Magnolia Avenue 
                      Suite 100 
                      Orlando, Florida  32801 
 
 For Respondent:  Amy Thomas-Iennaco, Esquire 
      City of Orlando 
      400 South Orange Avenue 
      3rd Floor 
      Orlando, Florida  32801 
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STATEMENT OF THE ISSUE 
 
 The issue is whether Respondent engaged in an unlawful 

employment practice when it failed to hire Petitioner as a shift 

supervisor at the Conserv I wastewater treatment facility. 

PRELIMINARY STATEMENT 
 

 On October 22, 2001, Petitioner filed a charge of 

discrimination against the City of Orlando (City or Respondent) 

with the Florida Commission on Human Relations (Commission).  In 

the charge of discrimination, Petitioner alleged that Respondent 

discriminated against him based upon his race (white) and his 

age (52) when it failed to hire him as a shift supervisor at the 

Conserv I wastewater treatment facility. 

 The Commission staff investigated the charge, and based 

upon that investigation, the Executive Director of the 

Commission issued a “no cause” determination on May 21, 2002.  

Notice of the determination was provided to Petitioner by U.S. 

Mail on that same date. 

 On June 25, 2002, Petitioner timely filed a Petition for 

Relief (Petition) with the Commission.  The Petition alleged 

that the process by which the Conserv I shift supervisor was 

selected was “unfair,” “pre-determined,” and “tainted” because 

of the existence of “direct evidence of racial (or ‘reverse’) 

discrimination.” 
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 On July 1, 2002, the Commission referred the Petition to 

the Division of Administrative Hearings (Division) for the 

assignment of an administrative law judge to conduct a formal 

hearing on the Petition.  As noted above, the hearing was held 

on September 24, 2002.   

At the hearing, Petitioner testified in his own behalf and 

also presented the testimony of Klaus Blixer, the other 

unsuccessful candidate for the shift supervisor position, and 

George Clark, a former employee of the City’s wastewater bureau 

and a member of the panel that heard Petitioner's internal 

grievance with the City.  Petitioner introduced one exhibit, 

which was received.1  At the hearing, Respondent presented the 

testimony of Ernie Cox, the plant manager for the Conserv I 

facility; Charles McComas, the chief operator of the Conserv I 

facility; Paul Deuel, the chief operator of the Conserv II 

wastewater treatment facility; and David Sloan, the chief of the 

City’s Wastewater Process and Operations Bureau.  Mr. Cox,  

Mr. McComas, and Mr. Deuel were the members of the committee 

that interviewed the applicants for the shift supervisor 

position that Petitioner sought.  Respondent introduced one 

exhibit, which was received for impeachment purposes only.  

Joint Exhibits 1 through 12 were also received into evidence. 

 The Transcript of the hearing was filed with the Division 

on October 30, 2002.  The parties initially agreed to file their 



 4

proposed recommended orders within 10 days of the date that the 

Transcript was filed with the Division; see Rule 28-106.216, 

Florida Administrative Code; however, the deadline for filing 

the proposed recommended orders was subsequently extended to 

November 25, 2002, upon Petitioner's request.  The parties' 

proposed recommended orders were timely filed, and were given 

due consideration by the undersigned in preparing this 

Recommended Order. 

FINDINGS OF FACT 
 
 Based upon the testimony and evidence received at the 

hearing, the following findings are made: 

A.  Parties 

 1.  Petitioner is a white male.  At the time of the events 

giving rise to this proceeding, Petitioner was 52 years old. 

 2.  Petitioner holds a Class “A” wastewater treatment plant 

operator license from the State of Florida. 

3.  Petitioner has worked for the City as a wastewater 

treatment plant operator since 1991.  All of Petitioner’s 

experience with the City has been at the City's Iron Bridge 

facility. 

4.  Respondent is a municipality of the State of Florida. 

5.  Respondent operates at least three wastewater treatment 

facilities -– known as Conserv I, Conserv II (not directly 

implicated in this case), and Iron Bridge -– through its 
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Wastewater Process and Operations Bureau (Wastewater Bureau).  

Each facility is slightly different. 

6.  The Conserv I facility has a capacity of 7.5 million 

gallons per day (mgd) and is designed to service approximately 

75,000 people.  The facility uses a unique, technologically 

complex process to treat wastewater.  The treated wastewater 

from the Conserv I facility is used for irrigation, and is 

referred to as “reuse” or reclaimed water. 

7.  The Iron Bridge Facility is larger than the Conserv I 

facility.  It has a capacity of 40 mgd and is designed to 

service approximately 400,000 people.  The facility uses a more 

traditional process to treat the wastewater.  The treated 

wastewater from the Iron Bridge Facility is discharged into 

wetlands and rivers; it is not used as reclaimed water.  

B.  Hiring Process for the Conserv I Shift Supervisor 

 8.  In early 2001, a shift supervisor position came open at 

the Iron Bridge facility.  Petitioner applied for that position, 

but he was not interviewed. 

9.  The Iron Bridge shift supervisor position was filled by 

Don Proscia, a 64 year old white male.  Mr. Proscia was a shift 

supervisor at the Conserv I facility, and his hiring at the Iron 

Bridge facility was considered to be a “lateral transfer” by the 

City.  Apparently, the City does not interview other candidates 

where an existing employee requests a lateral transfer, which 
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explains why Petitioner was not interviewed for the Iron Bridge 

shift supervisor position. 

10.  As a result of Mr. Proscia’s lateral transfer, a shift 

supervisor position came open at the Conserv I facility.   

11.  The minimum qualifications for the Conserv I shift 

supervisor position, as reflected on the job posting (Joint 

Exhibit 12), were graduation from high school, two years of 

experience in the operation of a wastewater treatment facility, 

and a valid Florida driver's license.  The position also 

required a current Class "B" wastewater treatment operator 

license, and required a Class "A" license to be obtained within 

two years of employment.  Experience in advance wastewater 

treatment and prior supervisory experience were preferred.   

12.  Petitioner applied for the Conserv I shift supervisor 

position.  Terry White and Klaus Blixer also applied for that 

position. 

13.  Mr. White is an African-American male, and he was 29 

years old at the time.  He has worked for the City as a 

wastewater treatment plant operator since 1994.  All of       

Mr. White’s experience with the City has been at the Conserv I 

facility.  At the time of his application, Mr. White held a 

Class “B” wastewater treatment plant operator license.  

Subsequently, he obtained a Class "A" license. 
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14.  Mr. Blixer is a white male.  The record does not 

reflect his age.  Mr. Blixer has worked for the City as a 

wastewater treatment plant operator since approximately 1995.  

All of his experience with the City has been at the Iron Bridge 

facility.  At the time of his application, Mr. Blixer held a 

Class “A” wastewater treatment plant operator license. 

15.  The three applicants for the Conserv I shift 

supervisor position were interviewed by a committee composed of 

Ernie Cox, Charlie McComas, and Paul Deuel, all of whom are 

members of management with the Wastewater Bureau.  Mr. Cox is an 

African-American male; Mr. McComas and Mr. Deuel are both white 

males.  All of the committee members are 40 years of age or 

older. 

16.  The committee interviewed each applicant and asked 

them the same set of interview questions.  The interviews were 

all conducted on the same day. 

17.  After all of the interviews were complete, the 

committee discussed their general impressions of each applicant.  

The committee did not make the hiring decision on that day.  

However, each of the committee members testified at the hearing 

that they ranked Mr. White the top candidate at that point, and 

two of the three committee members testified that they 

considered Mr. Blixer (not Petitioner) to be the second-best 

candidate. 
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18.  In an effort to obtain additional input on the 

applicants, Mr. Cox contacted Charles Thompson, the plant 

manager at the Iron Bridge facility where Petitioner and  

Mr. Blixer worked.  Mr. Cox is the plant manager at the Conserv 

I facility where Mr. White worked, so he was generally familiar 

with him and his qualifications; however, he also obtained 

feedback on Mr. White from Mr. McComas, who was a chief operator 

at Conserv I and was more familiar with Mr. White's attendance 

and on-the-job performance. 

19.  Mr. Thompson did not strongly recommend either 

Petitioner or Mr. Blixer.  He characterized Petitioner as an 

"average" employee who did what was asked of him but nothing 

more. 

20.  Mr. Cox relayed this information to the other members 

of the committee.  Based upon the interviews and the additional 

information acquired by Mr. Cox, the committee unanimously 

agreed to recommend that Mr. White be hired for the Conserv I 

shift supervisor position. 

21.  Mr. Cox forwarded the committee’s recommendation to 

David Sloan, the chief of the Wastewater Bureau.  Mr. Sloan 

accepted the committee’s recommendation and forwarded it to Tom 

Lothrop, the director of the Environmental Services Department, 

for final approval.  Mr. Lothrop gave final approval to the  
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recommendation, and Mr. White formally assumed the shift 

supervisor position in June 2001. 

22.  There is no credible evidence that either race or age 

were considered at any point during the interview process or 

that the committee was given a mandate by anyone in the City's 

management to hire a particular person or a person of a 

particular race or age for the Conserv I shift supervisor 

position.  Indeed, at the hearing, each member of the interview 

committee adamantly (and credibly) denied consideration of race 

or age in connection with their recommendation to hire        

Mr. White. 

23.  The committee members based their recommendation to 

hire Mr. White on his qualifications, work ethic, and experience 

at the Conserv I facility.  As discussed below, Mr. White was 

more qualified for the Conserv I shift supervisor position than 

was Petitioner. 

24.  The only direct evidence of discrimination cited by 

Petitioner in support of his claim allegedly occurred during the 

course of the internal grievance process initiated by Petitioner 

after he was not hired for the shift supervisor position.  That 

process and the alleged evidence of discrimination are discussed 

below. 
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C.  City’s Internal Grievance Process 

 25.  After Petitioner learned that he had not been hired 

for the shift supervisor position, he filed a grievance with the 

City.  The grievance was denied at each step in the process as 

described below. 

 26.  The City’s grievance process includes four steps.  

Step One is a hearing before Petitioner's plant manager, i.e., 

Charles Thompson.  Step Two is a hearing before the chief of the 

Wastewater Bureau, i.e., David Sloan.  Step Three is a hearing 

before the director of the Environmental Services Department, 

i.e., Tom Lothrop.  Step Four is a hearing before a three-member 

grievance committee composed of two persons selected by the City 

and one person selected by Petitioner. 

27.  The first three steps are relatively informal and are 

not recorded.  They are meetings and/or discussions to address 

the concerns of the person who filed the grievance.  Step Four 

is a more formal hearing, and it is tape recorded. 

28.  Petitioner waived his Step One hearing, and the record 

does not include any credible evidence regarding Petitioner's 

Step Three hearing.  Indeed, the focus of Petitioner's 

discrimination claim is on events which allegedly occurred at 

the Step Two and Step Four hearings. 

29.  Petitioner's Step Two hearing was conducted on 

September 14, 2001.  There is no credible evidence that       
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Mr. Sloan (or anyone else) made a statement at that hearing 

regarding a need or requirement to hire a minority for the 

Conserv I shift supervisor position. 

30.  Petitioner's Step Four hearing was conducted on 

November 10, 2001. 

31.  That portion of the tape recording of the Step Four 

hearing introduced by the parties in this proceeding does not 

include any direct evidence of discrimination.  Mr. Sloan did 

state that given two equal candidates, he would favor the 

minority in an effort to increase the diversity in the 

Wastewater Bureau.  However, he further stated (consistent with 

his testimony at the hearing) that race did not factor into the 

decision to select Mr. White for the Conserv I shift supervisor 

position because Mr. White and Petitioner were not equal 

candidates. 

32.  One of the exhibits discussed by Mr. Sloan at the Step 

Four hearing compared the percentage of black and white 

managerial employees in the Wastewater Bureau as a result of  

Mr. White's promotion with the percentage which would have 

existed if Petitioner had received the shift supervisor 

position.  That exhibit, which was received in this proceeding 

as Joint Exhibit 7, was prepared by Mr. Sloan solely for use at 

the Step Four hearing to rebut Petitioner's discrimination claim 
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and to show that the City does not discriminate based upon race 

or age.   

     33.  The exhibit was not used in connection with the 

decision to select Mr. White for the Conserv I shift supervisor 

position.  Indeed, there is no credible evidence that the 

document existed prior to the Step Four hearing. 

34.  In any event, Joint Exhibit 7 shows that there is not 

a pattern of discrimination in the Wastewater Bureau against 

persons in Petitioner's class (i.e., white males over age 45).  

The exhibit shows that more than 67 percent of the managers and 

supervisors in the Wastewater Bureau are white, and 35 percent 

of the managers and supervisors were promoted to those positions 

after the age of 46. 

35.  The other exhibit discussed by Mr. Sloan at the Step 

Four hearing compared the qualifications of Mr. White and 

Petitioner.  That exhibit, which was received in this proceeding 

as Joint Exhibit 6, presents an incomplete view of Petitioner's 

education and training because Mr. Sloan obtained the 

information on Petitioner (and Mr. White) from the personnel 

files maintained at the Wastewater Bureau, not the files 

maintained in the City's Personnel Office.  The omissions in 

Joint Exhibit 6 are immaterial in this proceeding, however, 

because the record includes the Personnel Office files for 

Petitioner (Joint Exhibit 1) and Mr. White (Joint Exhibit 2), 
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and those exhibits rather than Joint Exhibit 6 were relied upon 

in evaluating the relative qualifications of Petitioner and   

Mr. White. 

D.  Relative Qualifications of Petitioner and Mr. White 

 36.  Both Petitioner and Mr. White met the minimum 

qualifications for the Conserv I shift supervisor position as 

reflected on the job posting. 

 37.  Neither Petitioner nor Mr. White has a college degree, 

but both have taken college courses.  Mr. White has taken 

courses towards a business administration degree at Valencia 

Community College.  Petitioner completed a correspondence course 

from Michigan State University on supervisory management in the 

water and wastewater field.2 

 38.  Both Petitioner and Mr. White have attended numerous 

seminars and continuing education courses on wastewater. 

 39.  Petitioner has held a Class "A" wastewater treatment 

plant operator license since at least 1995.  Mr. White held only 

a Class "B" license at the time of his application; however, he 

obtained his Class "A" license in April 2002, which is well 

within the time specified in the job posting for the shift 

supervisor position. 

 40.  Mr. White has a reclaimed water field inspector 

certification, which is important for Conserv I because the 
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facility produces reclaimed water.  Petitioner does not have 

this certification. 

 41.  Both Petitioner and Mr. White had worked "out of 

class" as shift supervisors at their respective plants.  Both 

performed well in those positions. 

 42.  Petitioner had slightly more experience than Mr. White 

as a wastewater treatment plant operator with the City, i.e., 10 

years compared to seven years.  However, all of Mr. White's 

experience was at the Conserv I facility, whereas all of 

Petitioner's experience was at the Iron Bridge facility. 

 43.  The location of the experience was one of the most 

significant factors in the hiring decision.  Mr. White's 

experience at the Conserv I facility meant that he would not 

have a significant learning curve in the shift supervisor 

position.  By contrast, it would take Petitioner at least three 

to six months to adapt to the operational differences at the 

Conserv I facility. 

44.  The other significant factors in the hiring decision 

were Mr. White's work ethic, his demonstrated communication and 

leadership skills, and his familiarity with the City's policies 

and procedures.  Mr. White demonstrated his communication and 

leadership skills as a union representative and as a member of 

the City's pension advisory board.  Mr. White's familiarity with 

the City's policies and procedures was important because he 
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would be responsible for interpreting and applying those 

policies and procedures to the employees that he supervised. 

45.  Mr. White was characterized by his supervisors as an 

exemplary employee who was highly motivated and takes pride in 

performing his job well.  He willingly took on additional tasks, 

and he worked well without direction.  By contrast, Petitioner 

was characterized by his supervisors as an "average" employee 

who did what was asked of him but nothing more. 

CONCLUSIONS OF LAW 
 

 46.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 

760.11(7), Florida Statutes.  (All references to Sections are to 

the Florida Statutes (2001).) 

 47.  It is undisputed that Petitioner’s charge of 

discrimination and his Petition were timely filed with the 

Commission.  It is also undisputed that the City is an employer 

subject to the Florida Civil Rights Act of 1992 (Act), and that 

Petitioner is an employee protected by the Act.  Accordingly, 

the only issue in this proceeding is whether the City’s failure 

to hire Petitioner as a shift supervisor at the Conserv I plant 

was an unlawful employment practice. 

 48.  Section 760.10(1)(a) provides that it is an 

unlawful employment practice for an employer: 
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To discharge or to fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

49.  This language was patterned after Title VII of the 

Civil Rights Act of 1964.  Therefore, case law construing Title 

VII is persuasive when construing Section 760.10.  See Gray v. 

Russell Corp., 681 So. 2d 310 (Fla. 1st DCA 1996); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991). 

50.  The charge of discrimination filed by Petitioner with 

the Commission alleged that he was not hired for the shift 

supervisor position as a result of both his age and his race.  

The Petition did not include any allegations of age 

discrimination; it only alleged racial discrimination.  

Nevertheless, the parties each presented testimony and evidence 

at the hearing to support or refute Petitioner’s age 

discrimination claim.  Accordingly, both potential bases of 

discrimination –- i.e., race and age -– were considered by the 

undersigned in reviewing the evidence and formulating this 

Recommended Order. 

 51.  Throughout this proceeding, Petitioner has argued that 

he is challenging the process by which the City hired the shift 
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supervisor for Conserv I, and not the result of that process.  

Petitioner argues that the process was “unfair,” “pre-

determined,” and “tainted” as a result of statements attributed 

to Mr. Sloan about the need to hire a minority for the shift 

supervisor position.  These are allegations of pretext, not an 

independent basis for a discrimination claim.  See, e.g., Denney 

v. City of Albany, 247 F.3d 1172, 1183 (11th Cir. 2001) 

(discussing the types of discrimination claims under Title VII, 

and treating allegations similar to those made by Petitioner as 

allegations that the employer's decision to promote blacks over 

whites was pretextual). 

52.  The preponderance of the evidence does not support 

Petitioner's position that Mr. White's promotion was pre-

determined.  To the contrary, the evidence shows that 

Petitioner, Mr. White and Mr. Blixer each went through the same 

interview process and were given equal consideration by the 

interview committee.   

53.  Mr. Sloan's comments at the Step Four hearing were not 

made during the interview process, and when those comments are 

viewed within the context that they were made, they fail to 

demonstrate that race was a factor (and certainly not the 

deciding or motivating factor) in Mr. White's selection over 

Petitioner.  Indeed, the weight of the evidence (particularly 

the testimony of the members of the interview committee) 
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demonstrates that race was not a factor considered in connection 

with the decision to hire Mr. White for the shift supervisor 

position. 

54.  Mr. Sloan's comments do not constitute direct evidence 

of discrimination in light of their substance, timing and 

context.  As the Eleventh Circuit explained: 

Direct evidence of discrimination would be 
evidence which, if believed, would prove the 
existence of a fact in issue without 
inference or presumption.  Only the most 
blatant remarks, whose intent could be 
nothing other than to discriminate . . . 
constitute direct evidence of 
discrimination. 
 

Earley v. Champion Intern. Corp., 907 F.2d 1077, 1081 (11th Cir. 

1990) (citations and internal punctuation omitted; emphasis 

original).  Similarly, the chart prepared by Mr. Sloan for use 

at the Step Four hearing (Joint Exhibit 7) to defend against 

Petitioner's allegations of discrimination does not constitute 

direct evidence of discrimination.  See id. at 1081-82 

(documents referring to age or birth dates of employees prepared 

for purposes of showing employees eligible for early retirement 

did not constitute direct evidence in age discrimination suit 

based upon employer's reduction in force); Ard v. Southwest 

Forest Industries, 849 F.2d 517, 521 (11th Cir. 1988) (chart 

that identified age and educational background of plant 

supervisors, but which was not relied upon in the employer's 
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reorganization decisions, was insufficient to support age 

discrimination claim arising out of reorganization). 

 55.  Because there is no credible direct evidence of 

discrimination, Petitioner's claim must be analyzed under the 

framework established by the United States Supreme Court in 

McDonnell-Douglass Corporation v. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248 (1981).  That framework was reaffirmed and refined by the 

Court in St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993). 

56.  Petitioner has the burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  See Hicks, 509 U.S. at 506.  In order to 

establish a prima facie case, Petitioner must establish that:  

(1) he is a member of a protected group; (2) he was qualified 

for the position; (3) he was subject to an adverse employment 

decision; and (4) after his rejection, the position remained 

open and Respondent continued to seek applicants from persons of 

Petitioner's qualifications or the position was filled by a 

person outside Petitioner's protected group.  Id.; Combs v. 

Plantation Patterns, 106 F.3d 1519, 1539 n.11 (11th Cir. 1997), 

Bryant, 586 So. 2d at 1209; School Board of Leon County v. 

Hargis,3 400 So. 2d 103, 108 n.2 (Fla. 1st DCA 1981). 

     57.  If a prima facie case is established, the burden 

shifts to the City to produce evidence that the adverse 
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employment action was taken for legitimate non-discriminatory 

reasons.  Hicks, 509 U.S. at 506-07.  Once a non-discriminatory 

reason is offered by the City, the burden then shifts back to 

Petitioner to demonstrate that the offered reason is merely a 

pretext for discrimination, i.e., the reason is false and that 

the real reason for the City's decision not to hire him was 

race.  Id. at 507-08, 515-17.  In this regard, the ultimate 

burden of persuasion remains with Petitioner throughout the case 

to demonstrate a discriminatory motive for the adverse 

employment action.  Id. at 508, 510-11.  

58.  Petitioner established a prima facie case.  

Specifically, the preponderance of the evidence establishes that 

(1) Petitioner is a member of a protected group (white male over 

age 40); (2) he was qualified for the shift supervisor position; 

(3) he was subjected to an adverse employment action (he was not 

hired for the shift supervisor position); and (4) the position 

was filled by a person outside of Petitioner's group (Mr. White, 

a 29-year-old black male). 

59.  However, the City met its burden to produce evidence 

of a legitimate nondiscriminatory reason for the adverse 

employment action.  Specifically, the City produced credible 

evidence showing that Mr. White's experience as a wastewater 

treatment operator at the Conserv I facility made him a better 

candidate for the shift supervisor position at that facility 
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than Petitioner who had no experience at the Conserv I facility.  

The City also produced credible evidence showing that  

Mr. White's supervisors considered him to be an exemplary 

employee whereas Petitioner's supervisors considered him to be 

only an average employee. 

60.  In response, Petitioner failed to prove that the 

City's reasons for not hiring him were false or pretextual, or 

that his race or his age were the real reasons that he was not 

hired.  Even if Mr. Sloan's comments at the Step Four hearing 

were considered as evidence that Mr. White's race was a factor 

in his hiring, the preponderance of the evidence is to the 

contrary and demonstrates that that Petitioner was not hired 

because Mr. White was the more qualified candidate for the 

position.  See Denney, 247 F.3d at 1184-89 (affirming summary 

judgment granted against white plaintiffs who were passed over 

for promotions in favor of blacks because evidence demonstrated 

that blacks were more qualified for the positions based upon the 

criteria established by the employer and because the plaintiffs' 

evidence was insufficient to show that hiring decision was 

predetermined by the employer's affirmative action plan or 

otherwise).  Accordingly, Petitioner failed to meet his ultimate 

burden to prove that he was not selected for the Conserv I shift 

supervisor position because of his race or his age. 
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RECOMMENDATION 
 
 Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 13th day of December, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 13th day of December, 2002. 

 
 

ENDNOTES 
 
1/  Petitioner’s Exhibit 1 is a tape recording of the Step Four 
hearing requested by Petitioner pursuant to the City’s internal 
grievance process.  The tape was not played at the final 
hearing; it was submitted after the hearing and reviewed in 
camera.  Only those portions of the tape identified by the 
parties as being relevant to the issues in this proceeding –- 
i.e., the testimony of David Sloan -- were reviewed. 
 
2/  At the Step Four hearing, Mr. White stated that he had 
received his degree from Valencia Community College, and 
Petitioner stated that he was one class short of his Associate's 
degree.  Those statements are not corroborated by the personnel 
files that were introduced in this proceeding.  In any event, 
the precise educational background of Petitioner and Mr. White 
is immaterial to the outcome of this proceeding because they 
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both had a high school diploma, which was the minimum 
qualification for the shift supervisor position, and there is no 
credible evidence that educational background was given 
significant weight in the hiring decision. 
 
3/  The City has not argued that Petitioner's reverse 
discrimination claim is subject to a heightened or different 
standard of proof.  On this issue, the Commission has expressly 
stated that the Act: 
 

does not recognize the concept of reverse 
discrimination.  The law simply prohibits 
discrimination in employment on the basis of 
race and color (among other bases) . . . a 
race discrimination case brought by a person 
who is white is to be analyzed the same way 
as a race discrimination case brought by a 
person who is not white. 

 
Hall v. Sunshine Cleaning Systems, Inc., FCHR Order No. 02-053 
(Oct. 7, 2002) (citing Bert v. Department of Education, 20 
F.A.L.R. 155 (FCHR 1995), and Serwas v. Volusia County 
Government, 23 F.A.L.R. 4085 (FCHR 2001)) (emphasis supplied).  
The law of the Eleventh Circuit is in accord.  See Zeh v. City 
of Orlando, 1999 WL 33117206, at *4 (M.D. Fla. 1999) (noting 
that the Eleventh Circuit does not follow the approach adopted 
in other Circuits which require the plaintiff in a reverse 
discrimination case to show as part of his or her prima facie 
case background circumstances supporting the suspicion that the 
defendant is that unusual employer who discriminates against the 
majority) (citing Shealy v. City of Albany, 89 F.3d 804, 805 
(11th Cir. 1996), and Wilson v. Bailey, 934 F.2d 301 (11th Cir. 
1991)).  And cf. Scholtz v. RDV Sports, Inc., 710 So. 2d 618, 
623 (Fla. 5th DCA 1998). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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