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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

RUBEN RIVERO,                    ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 02-2311 
                                 ) 
MIAMI-DADE COUNTY,               ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on August 14, 2002, by video teleconference, with the parties 

appearing in Miami, Florida, before Patricia Hart Malono, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings, who presided in Tallahassee, Florida. 

APPEARANCES 

     For Petitioner:  Ruben Rivero, pro se 
                      601 Southeast 8th Street 
                      Hialeah, Florida  33010-5606 
 
     For Respondent:  William X. Candela, Esquire 
                      Miami-Dade County Attorney's Office 
                      Stephen P. Clark Center 
                      111 Northwest 1st Street, Suite 2810 
                      Miami, Florida  33128-1993 
 

STATEMENT OF THE ISSUE 
 

Whether the Respondent discriminated against the Petitioner 

on the basis of disability, in violation of the Florida  
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Civil Rights Act of 1992, Section 760.10 et seq., Florida 

Statutes. 

PRELIMINARY STATEMENT 

On June 7, 2002, Ruben Rivero filed a Petition for Relief 

with the Florida Commission on Human Relations ("FCHR") in which 

he claimed that Miami-Dade County had discriminated against him 

for the following reasons: 

During the conformation of a supervisory 
position becoming available, a younger 
inexperienced individual was hire[d] and 
began training for said position.  I was 
hired for (39) hours a week, during the 
availability of the supervisory position my 
hours were reduced to roughly (16) hours a 
week.  As a result my health benefits were 
canceled, followed by my medical care.  
Between May 22, 1999 and July 18, 1999 I was 
on Call-out status.  On July 22, 1999 I 
collected a letter for my local post office 
stating that I requested FMLA, which I did 
not nor was I made aware of any Florida Act.  
I had (15) days to supply medical 
certification to qualify for FMLA, return to 
work or resign.  On August 10, 1999 I was 
terminated for abandonment of position. 
 

The relief sought by Mr. Rivero is credit for his "retirement 

membership for the entire term, enrollment in the retiree 

medical, dental and/or life insurance program, and an honorable 

discharge."1 

The FCHR transmitted the Petition for Relief with the 

Division of Administrative Hearings on June 12, 2002, before 

receiving an answer from Miami-Dade County; it was, however, 



 3

noted on the Transmittal of Petition sent to the Division of 

Administrative Hearings with the Petition for Relief that, among 

other documents, a copy of the notice and Petition for Relief 

had been sent to William X. Candela, an Assistant County 

Attorney for Miami-Dade County.  An Initial Order was also sent 

to Mr. Candela, but Miami-Dade County did not file either an 

answer to the Petition for Relief or a response to the Initial 

Order.  On the basis of information provided by Mr. Rivero, the 

final hearing in this matter was scheduled for August 14  

through 16, 2002.  The hearing was subsequently re-scheduled for 

August 14, 2002, by video teleconference. 

At the hearing, Mr. Rivero testified in his own behalf, and 

Petitioner's Exhibits 1 through 14 were offered and received 

into evidence.2  Petitioner's Exhibit 15 was offered into 

evidence, but was rejected as irrelevant; Mr. Rivero proffered 

the exhibit.  Miami-Dade County presented the testimony of  

Diane M. Congdon, the Personnel Manager for the Metropolitan 

Dade County Park and Recreation Department, and Cindy J. Falcon, 

a security supervisor with the Metropolitan Dade County Park and 

Recreation Department.  Respondent's Exhibits 1 and 2 were 

offered and received into evidence. 

Counsel for Miami-Dade County stated at the hearing that a 

transcript of the proceedings would be ordered and filed in this 

case, and proposed recommended orders were to be filed 10 days 
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after the transcript was filed with the Division of 

Administrative Hearings.  No transcript has been filed to date, 

and neither party has filed proposed findings of fact and 

conclusions of law.  In the absence of a transcript, the 

findings of fact in this Recommended Order have been derived 

from the parties' exhibits and from the undersigned's fairly 

extensive notes of the testimony taken during the hearing. 

FINDINGS OF FACT 
 

Based on the oral and documentary evidence presented at the 

final hearing and on the entire record of this proceeding, the 

following findings of fact are made: 

1.  Mr. Rivero was first employed by Miami-Dade County in 

November 1984, apparently as a security guard with the 

Metropolitan Dade County Park and Recreation Department.  He 

took a physical examination and informed the doctor conducting 

the examination that he suffered from cluster migraine headaches 

and that they occurred about six to eight times each month. 

2.  Mr. Rivero subsequently left his employment with  

Miami-Dade County, but was re-hired in September 1986.  At the 

time he was re-hired, he advised the recruiting officer that he 

suffered from migraine headaches. 

3.  Mr. Rivero was employed by the Metropolitan Dade County 

Park and Recreation Department from September 1986 until 

August 10, 1999. 
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4.  From January 1996 through May 1999, Mr. Rivero was 

employed as a park ranger by the Metropolitan Dade County Park 

and Recreation Department, and he worked at the Metrozoo.  His 

job responsibilities included patrolling areas of the zoo, 

assisting in emergencies, providing information to patrons, and 

providing for the safety of patrons and security for Miami-Dade 

County property. 

5.  Because of his migraine headaches, Mr. Rivero often was 

absent from work, and he was advised several times by his 

supervisors, in documents entitled Record of Counseling, that 

the frequency of his absences was unacceptable.  The most recent 

Record of Counseling submitted at the hearing by Mr. Rivero was 

dated November 24, 1997. 

6.  On January 10, 1995, Mr. Rivero consulted with Ray 

Lopez, M.D., a neurologist, about his recurring migraine 

headaches, which had become more intense and frequent after 

Mr. Rivero was involved in an automobile accident in 

November 1994.  Dr. Lopez diagnosed Mr. Rivero with migraine 

headaches, with post-traumatic, likely cervicogenic, 

intensification. 

7.  Dr. Lopez treated Mr. Rivero for his headaches from 

January 1995 until at least December 1999.  During this time, 

Mr. Rivero was seen by Dr. Lopez approximately twice a month. 
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8.  Between 1995 and 1999, Mr. Rivero's migraine headaches 

continued to intensify in severity and frequency.  By 

January 1999, Mr. Rivero found it increasingly more difficult to 

carry out his duties as a park ranger at Miami-Dade County's 

Metrozoo when he had a headache, and his headaches were 

occurring almost daily. 

9.  Between January 1999 and March 1, 1999, Dr. Lopez wrote 

several notes documenting Mr. Rivero's inability to work on 

specified days because of the headaches. 

10.  Effective March 29, 1999, Mr. Rivero's work schedule 

was cut from 39 hours per week to 16 hours per week.  Mr. Rivero 

had previously worked Saturdays through Wednesdays, with 

Thursdays and Fridays off.  As a result of the change, 

Mr. Rivero was assigned to work on Saturdays and Sundays from 

10:00 a.m. to 6:30 p.m. 

11.  Mr. Rivero last reported for work at the Metrozoo on 

or about May 22, 1999.  Mr. Rivero was unable to continue 

working because of the frequency and severity of his headaches.  

Nonetheless, Mr. Rivero called the Metrozoo office regularly 

between May 22, 1999, and July 18, 1999, to report that he was 

absent because of illness.  He did not, however, have any 

intention of returning to work after May 1999 because he 

believed he could no longer perform the duties required of a 

park ranger.3 
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12.  In July 1999, Diane Condon, the personnel manager for 

Metropolitan Dade County Park and Recreation Department, was 

told by Mr. Rivero's supervisor at the Metrozoo that Mr. Rivero 

had been absent for quite some time, that he had exhausted his 

paid leave time, and that the reason for his absences was 

medical.  It was suggested to Ms. Congdon that Mr. Rivero be 

offered leave under the Family Medical Leave Act of 1993. 

13.  In a letter dated July 12, 1999, from John Aligood, 

Chief of the Human Resources Division of the Metropolitan Dade 

County Park and Recreation Department, Mr. Rivero was notified 

that he had been preliminarily granted family/medical leave but 

that he would have to present a certification from his doctor 

within 15 days of the date he received the letter in order for 

his eligibility for such leave to be finally determined. 

14.  Mr. Rivero was advised in the July 12, 1999, letter 

that continuation of the leave was contingent on receipt of 

medical certification from his doctor; that he must furnish the 

certification within 15 days after he received the letter; and 

that "[f]ailure to do so will result in relinquishing FMLA 

leave; you will then be required to return to the full duties of 

your job or resign, or you will be terminated for abandonment of 

position." 

15.  The July 12, 1999, letter was sent to Mr. Rivero via 

certified mail, and he picked it up on July 22, 1999. 
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16.  Mr. Rivero contacted Ms. Congdon on July 22, 1999, and 

told her that Dr. Lopez was unavailable at that time to complete 

the medical certification.  Ms. Congdon advised him that the 

medical certification was required for the family/medical leave 

to continue.4 

17.  In a letter dated August 10, 1999, which was prepared 

by Ms. Congdon, Mr. Rivero was advised that his employment had 

been terminated for abandonment of position because he had 

failed to provide the medical certification required for 

continuation of family/medical leave by July 26, 1999, which was 

15 days after July 12, 1999.5 

Summary 
 

18.  The evidence presented by Mr. Rivero is insufficient 

to establish with the requisite degree of certainty that his 

employment as a park ranger with the Metropolitan Dade County 

Park and Recreation Department was terminated because of his 

medical condition.  Mr. Rivero himself testified that he 

believed he was unable to perform the duties required by his job 

as of May 1999 because of his migraine headaches and that he had 

no intention of returning to work subsequent to May 1999. 

19.  The evidence presented by Mr. Rivero is sufficient to 

support the inference that, prior to July 12, 1999, Mr. Rivero 

did not advise his supervisor at the Metrozoo or anyone else in 

the Metropolitan Dade County Park and Recreation Department that 
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he did not intend to return to work after the end of May 1999.  

His being placed preliminarily on family/medical leave as of 

July 12, 1999, did not harm Mr. Rivero but, rather, resulted in 

his health benefits being continued until his termination on 

August 10, 1999. 

CONCLUSIONS OF LAW 
 

20.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and of 

the parties thereto pursuant to Sections 120.569 and 120.57(1), 

Florida Statutes (2002). 

21.  Sections 760.01 through .11 and 509.092, Florida 

Statutes, are known as the Florida Civil Rights Act of 1992, as 

amended.6  Section 760.10, Florida Statutes (1999), the statute 

applicable in this case, provided in pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

22.  The FCHR has defined "handicap" in Rule 60Y-3.001(14), 

Florida Administrative Code, as follows: 

"Handicap" means a condition that prevents 
normal functioning in some way; a person 
with a handicap does not enjoy the full and 
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normal use of his or her sensory, mental, or 
physical faculties. 
 

23.  It is the burden of the petitioner in an employment 

discrimination case to prove by a preponderance of the evidence 

that the challenged employment practice was discriminatory and 

violated the Florida Civil Rights Act of 1992.  Kelly v. K.D. 

Construction of Florida, Inc., 866 F. Supp. 1406, 1411 (S.D. 

Fla. 1994). 

24.  In a case such as the instant case, where there is no 

direct evidence of discriminatory intent with respect 

Mr. Rivero's termination, Mr. Rivero must first present a prima 

facie case establishing that the termination was discriminatory; 

once Mr. Rivero has done so, the burden shifts to Miami-Dade 

County to produce evidence of a legitimate, non-discriminatory 

reason for Mr. Rivero's termination; and, finally, if Miami-Dade 

County meets its burden of producing such evidence, the burden 

shifts back to Mr. Rivero, who must establish that the  

non-discriminatory reason put forward by Miami-Dade County was 

merely pretextual and that he was terminated for a 

discriminatory reason.  See Vickers v. Federal Express Corp., 

132 F. Supp. 3d (S.D. Fla. 2000), citing McDonnell Douglas Corp. 

v. Green, 411 U.S. 792, 802-05 (1973) and Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248, 248 (1981). 
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25.  The court in Smith v. Avatar Properties, Inc., 

714 So. 2d 1103, 1106 (Fla. 5th DCA 1998), set forth the 

elements that must be proven to establish a prima facie case of 

discrimination on the basis of a disability: 

To present a prima facie case of employment 
discrimination based on disability under 
FCRA [Florida Civil Rights Act], a plaintiff 
must show 1) that he or she is a person with 
a disability; 2) that he or she is 
"qualified" for the position apart from his 
or her disability; and 3) that he or she was 
denied the position solely because of his or 
her disability. 
 

26.  Based on the findings of fact herein, Mr. Rivero has 

shown that he is a person with a disability, or "handicap," as 

that term is defined in Rule 60Y-3.001(14), Florida 

Administrative Code.  Mr. Rivero has also shown that he was 

terminated from his employment, which was an adverse employment 

action.  He has not, however, shown that he was qualified for 

the position of park ranger at the Metrozoo, either in May or 

August 1999, apart from his disability. 

27.  The court in Smith observed that the Florida Civil 

Rights Act is to "be construed in conformity with the American 

with Disabilities Act (ADA), and its predecessor, the 

Rehabilitation Act," and that "[t]he ADA provides that a 

'qualified individual' is an individual with a disability who, 

with or without reasonable accommodation, can perform the 

essential functions of the job."  714 So. 2d at 1106-07. 
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28.  As set forth in the findings of fact herein, 

Mr. Rivero admitted that when he stopped reporting for work 

after May 22, 1999, he believed he was not capable of continuing 

in his employment because of his frequent and intensely painful 

migraine headaches and that no accommodation would assist him in 

performing his job responsibilities.  Mr. Rivero, furthermore, 

had no intention of returning to work with the Metropolitan Dade 

County Park and Recreation Department.  For these reasons, 

Mr. Rivero has failed to establish a prima facie case of 

discrimination under the Florida Civil Rights Act of 1992, and 

he has, therefore, failed to prove by a preponderance of the 

evidence that the termination of his employment on August 10, 

1999, was unlawful.  See Tourville v. Securex, Inc., 

769 So. 2d 491, 492 (Fla. 4th DCA 2000)("If appellee terminated 

Tourville's employment, such a discharge of Tourville was not 

unlawful under section 760.10(8)(a), Florida Statutes (1993) 

[Section 760.10(14), Florida Statutes(1999)], since his 

hospitalization and illness prevented him from performing the 

physical requirements of his job as an on-site security guard, 

even with reasonable accommodation."). 
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RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

of Ruben Rivero. 

DONE AND ENTERED this 12th day of November, 2002, in 

Tallahassee, Leon County, Florida. 

                             ___________________________________ 
                             PATRICIA HART MALONO 
                             Administrative Law Judge 
                             Division of Administrative Hearings 
                             The DeSoto Building 
                             1230 Apalachee Parkway 
                             Tallahassee, Florida  32399-3060 
                             (850) 488-9675   SUNCOM 278-9675 
                             Fax Filing (850) 921-6847 
                             www.doah.state.fl.us 
 
                             Filed with the Clerk of the 
                             Division of Administrative Hearings 
                             this 12th day of November, 2002. 
 
 

ENDNOTES 
 
1/  Mr. Rivero clarified at the hearing that he did not contend 
that he was denied promotion to the supervisory position because 
of discrimination. 
 
2/  Many, if not most, of the exhibits introduced by Mr. Rivero 
consist of hearsay.  Hearsay is admissible in proceedings 
conducted pursuant to Section 120.57(1), see 
Section 120.569(2)(g), Florida Statutes, although hearsay is not 
sufficient, of itself, to support a finding of fact.  See 
Section 120.57(1)(c), Florida Statutes.  Hearsay evidence may, 
however, be relied upon to supplement or explain other evidence.  
Id.  To the extent that the findings of fact herein incorporate 
matters contained in hearsay evidence submitted by Mr. Rivero, 
it has been determined that the hearsay evidence supplements and 
explains evidence provided by Mr. Rivero in his testimony. 
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3/  In a letter dated December 16, 1999, addressed to "To Whom It 
May Concern," Dr. Lopez stated his opinion that Mr. Rivero was 
unable to sustain gainful employment. 
 
4/  In a letter dated August 2, 1999, addressed to "To Whom It 
May Concern," a person identifying herself as an assistant 
office manager in Dr. Lopez's office stated, "Ruben Rivero has a 
U.S. Department of Labor form to be completed at this time.  
Dr. Lopez is has been [sic] out of town and will not return 
until next week.  Due to the doctor being out we can not 
complete this form until he returns."  See Petitioner's 
Exhibit 3.  It is not clear whether Mr. Rivero furnished this 
letter to Ms. Congdon. 
 
5/  Because he did not receive the letter from Mr. Aligood until 
July 22, 1999, the 15-day deadline for Mr. Rivero to submit the 
medication certification was actually August 6, 1999.  
Notwithstanding Ms. Congdon's error in calculating the date on 
which Mr. Rivero's medical certification was due, Mr. Rivero was 
not terminated prior to the expiration of the 15-day time 
period, and the error was, therefore, harmless. 
 
6/  Section 509.092, Florida Statutes, applies to public 
accommodations and is not at issue in this case. 
 
 
COPIES FURNISHED: 
 
William X. Candela, Esquire 
Miami-Dade County Attorney's Office 
Stephen P. Clark Center 
111 Northwest 1st Street, Suite 2810 
Miami, Florida  33128-1993 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Ruben Rivero 
601 Southeast 8th Street 
Hialeah, Florida  33010-5606 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)AMY STEVENS,
)

Petitioner, )
)
) Case No. 02-2310vs.
)
)FEDERAL EXPRESS,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

Petitioner filed an Amended Charge of Discrimination with

the Florida Commission on Human Relations (the Commission) on

After an investigation of the charge ofMay 8, 2000.

discrimination, the Commission issued a Determination: No Cause

and a Notice of Determination: No Cause on April 18, 2002.

The Notice of Determination informed Petitioner that if she

failed to request an administrative hearing within 35 days of

the date of the notice, the administrative claim would be

dismissed pursuant to Section 760.11, Florida Statutes.

On May 31, 2002, the Commission issued a Notice of

Dismissal of Petitioner's charge or complaint for failure to

file a Petition for Relief within 35 days of the date of the

notice.



On June 4, 2002, Petitioner filed a Petition for Relief

with the Commission. On or about June 12, 2002, the case was

transmitted to the Division of Administrative Hearings.

On November 1, 2002, Respondent filed a Motion to Dismiss

and Memorandum in Support of Motion to Dismiss. The Motion to

Dismiss is based upon Petitioner's failure to file her request

for an administrative hearing within 35 days of April 18, 2002,

pursuant to Section 760.11, Florida Statutes.

Petitioner did not file a response to the motion.

Accordingly, no disputed issue of material fact exists regarding

Petitioner's failure to file a request for an administrative

hearing within 35 days of the date the Notice of Determination:

No Cause was issued by the Commission.

Upon consideration of the above, it is

RECOMMENDED:

Due to Petitioner's failure to meet the 35-day requirement

of Section 760.11, Florida Statutes, this case should be

dismissed by the Florida Commission on Human Relations. With

this disposition, the hearing scheduled for December 6, 2002, is

hereby cancelled and the file of the Division of Administrative

Hearings is hereby closed.

2



DONE AND ENTERED this /^T̂ day of November, 2002, in

Tallahassee, Leon County, Florida.

BARBARA J. ST.

Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

SUNCOM 278-9675

Filed with the Clerk of the
Divisionof Administrative Hearings

It^day of November, 2002.this

COPIES FURNISHED:

Clint Saxton, Esquire
Federal Express
3620 Hacks Cross Road
Building B, Second Floor
Memphis, Tennessee 38125

Harvey Harkness, Esquire
13700 River Road
Pensacola, Florida 32507

Amy Stevens
12390 Bedell Drive
Pensacola, Florida 32506

Cecil Howard, General Counsel
Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
CHARLES ROGERS, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF CORRECTIONS, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-2625 

   
RECOMMENDED ORDER 

 
A formal hearing was held pursuant to notice in the above-

styled case by Stephen F. Dean, assigned Administrative Law 

Judge of the Division of Administrative Hearings, on  

September 12, 2002, in Starke, Florida. 

APPEARANCES 
 
     For Petitioner:  Charles Rogers, pro se 
    Post Office Box 331 

      Worthington Springs, Florida  32597 
 
     For Respondent:  Gary L. Grant, Esquire 
    Department of Corrections 
    2601 Blair Stone Road 
    Tallahassee, Florida  32399 
 

STATEMENT OF THE ISSUE 
 

Whether Petitioner was discriminated against based on his 

race or in retaliation for participation in a protected activity 

in violation of Chapters 760.10(1)(a) and (7), Florida Statutes.  
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PRELIMINARY STATEMENT 

On or about December 10, 2001, Petitioner Charles Rogers 

(Petitioner) filed a Charge of Discrimination with the Florida 

Commission on Human Relations (FCHR) alleging that Respondent 

Department of Corrections (Department) had discriminated against 

him.  Petitioner specifically alleged that the Department 

engaged in disparate treatment based on his race and created a 

hostile work environment.  Petitioner did not specifically 

allege retaliation for participation in a protected activity. 

Because of the Department's failure to timely respond to 

FCHR's inquiries, FCHR issued a "cause" determination on May 14, 

2002, citing adverse inference.  Thereafter, Petitioner filed a 

Petition for Relief on or about June 12, 2002, reiterating the 

charges contained in his original complaint.  The Petition was 

forwarded to the Division of Administrative Hearings and a 

hearing on the Petition was held in Starke, Florida, on  

September 12, 2002. 

At the hearing, the Petitioner presented evidence in 

support of his two specified claims and, in addition, evidence 

on retaliation for engaging in a protected activity.  

Petitioner's Exhibits numbered 1 through 18 were admitted.  

The Department presented a Proposed Recommended Order that 

was read and considered.  Petitioner did not file a post hearing 

brief. 
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FINDINGS OF FACT 
 

1.  Petitioner, Charles Rogers, is a Caucasian male. 

2.  At all times relevant to this Petition, Petitioner was 

employed by the Florida Department of Corrections as a 

correctional probation officer.  He was supervised by Susan 

Bissett-Dotson, a Caucasian female. 

3.  In late August, Petitioner had a person he supervised 

come into his office to discuss pending warrants for the 

person's arrest.  When advised of these warrants, the 

probationer ran, causing Petitioner to have to pursue him 

through the office. 

4.  On September 6, 2001, as a result of the foregoing 

incident, Petitioner received a written reprimand for violation 

of office policies and improper use of force.  Petitioner failed 

to follow a policy requiring notice to others in the office when 

an offender might be arrested in the office.  Adam Thomas, the 

circuit administrator, reviewed the use of force and determined 

Petitioner had used force appropriately.  Nevertheless, the 

reprimand from Susan Bissett-Dotson contained reference to 

improper use of force in addition to failure to follow office 

procedures. 

5.  Petitioner filed an internal grievance contesting that 

portion of the reprimand referencing improper use of force.  His 

grievance was heard and the reprimand was reduced to a record of 
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counseling, deleting any reference to an improper use of force.  

Petitioner's pay, benefits, ability to be promoted, as well as 

all other aspects of his employment were not affected either by 

the original reprimand or the subsequent record of counseling. 

6.  Petitioner's caseload was reassigned four times within 

a 14-month period.  These reassignments occurred between   

August 29, 2000, and October 2, 2001.  Only one of them took 

place after his grievance.  The reassignments did not involve a 

physical move to a different office; rather, Petitioner received 

a new set of offenders to supervise whose files were in various 

stages of development.   

7.  The reassignments did not involve any material changes 

in his duties or responsibilities.  There was no amount of 

greater or less prestige associated with any of the caseloads he 

received.  The reassignments did require him to become familiar 

with a new area and a new group of persons.  Petitioner was 

required to do extensive work to re-develop these files, which 

task was onerous.   

8.  The decision to reassign Petitioner's caseloads was 

taken in relation to the reassignment of other personnel based 

upon several factors, including but not limited to:  assignments 

from the judiciary; the geographic location of the various 

officers vis-à-vis supervised offenders; the officers' expressed 

willingness to accept a new caseload; the officers' 
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qualifications to handle specialized caseloads; and the 

equitable distribution of the cases.  One of the reassignments 

was caused when Petitioner was out for more than two weeks, 

which requires a mandatory reassignment of cases.  The desires 

of Petitioner were not considered, although Ms. Bissett-Dotson 

gave full consideration to the wants and desires of the others 

who were moved.   

9.  Petitioner alleges that he was yelled at in a meeting 

for having an overdue assignment; he produced an e-mail berating 

him for a late case; and records were introduced that showed the 

case was not overdue.  Records were introduced about the 

redistribution of another officer's caseload.  Of the 31 cases 

reassigned, 20 were assigned to Petitioner.  This occurred on 

November 14, 2001.   

10.  Petitioner complained that he was not allowed to work 

before 8:00 a.m.  Ms. Bissett-Dotson was questioned as to 

whether she allowed Petitioner to work prior to 8:00 a.m.  She 

stated that she had denied his request to work before 8:00 a.m. 

because 8:00 a.m. to 5:00 p.m. was the standard work day for the 

office, and it was necessary to have coverage during those 

hours.  Because of various requirements, such as working during 

court, some officers had to be off during normal hours.  Other 

officers had to be out of the office more than others.  All of 



 6

this affected when and whether one could deviate from standard 

office hours.   

11.  On three occasions, Petitioner's firearms locker was 

accidentally used by other officers.  On at least one of these 

occasions, a camera was locked in the locker along with 

Petitioner's lock.  Petitioner was not subject to any discipline 

as a result of these incidents and Susan Bissett-Dotson was 

approached by other probation officers on each of the occasions 

and informed that each had been a mistake.  Ms. Bissett-Dotson 

was satisfied with these explanations. 

12.  While only one of the reassignments took place after 

the grievance, clearly Ms. Susan Bissett-Dotson was not fair and 

equitable in her treatment of Petitioner. 

CONCLUSIONS OF LAW 

13.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and parties in this case. 

14.  Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(1)(a)  [T]o discharge or to fail to refuse 
to hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

* * * 
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(7)  [T]o discriminate against any person 
because that person has opposed any practice 
which is an unlawful employment practice 
under this section, or because that person 
has made a charge, testified, assisted, or 
participated in any manner in an 
investigation, proceeding, or hearing under 
this section.   

 
15.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10.  See Brand v. Florida 

Power Corp, 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991). 

     16.  The Supreme Court of the United States established in 

McDonnell-Douglass Corporation v. Green, 411 U.S. 792 (1973), 

and Texas Department of Community Affairs v. Burdine, 450 U.S. 

248 (1981), the analysis to be used in cases alleging 

discrimination under Title VII and which are persuasive in cases 

such as the one at bar.  This analysis was reiterated and 

refined in St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993). 

     17.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate,     

non-discriminatory reason for the action taken against 
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Petitioner.  Once this non-discriminatory reason is offered by 

Respondent, the burden then shifts back to Petitioner to 

demonstrate that the offered reason is merely a pretext for 

discrimination.  As the Supreme Court stated in Hicks, before 

finding discrimination, "[t]he fact finder must believe the 

plaintiff's explanation of intentional discrimination."  509 

U.S. at 519. 

     18.  In Hicks, the Court stressed that even if the fact-

finder does not believe the proffered reason given by the 

employer, the burden remains with Petitioner to demonstrate a 

discriminatory motive for the adverse employment action.  Id. 

19.  Here, Petitioner has alleged race discrimination based 

on both disparate treatment and hostile work environment.  In 

order to establish a prima facie case of disparate treatment 

based upon race, Petitioner must establish:  1) That he is a 

member of a protected class; 2) That he was qualified for his 

position; 3) That he suffered an adverse employment action; and 

4) That he was treated less favorably than similarly situated 

employees who were not members of his protected class.  

Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

20.  Section 760.10, Florida Statutes, provides that race 

is a protected class.  There is no dispute as to Petitioner's 

qualifications for the position he holds.  Thus, the first issue 

to be analyzed is whether Petitioner suffered from adverse 
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employment actions.  Petitioner introduced records and testimony 

showing that the following adverse actions were taken against 

him:   

(a)  That he received a written reprimand 
     for improper use of force.  
(b)  That he was chastised for having an  
     overdue investigation. 
(c)  That he was not allowed to start work  
     before 8:00 a.m., although others were. 
(d)  That his locker was tampered with on at 
     last three occasions.  
(e)  That his caseload was reassigned on a 
     least four occasions within a 14-month 
     span. 

 
However, Petitioner did not show he was treated differently from 

co-workers who were not in his class.  That is, Petitioner did 

not show that members of other races were treated differently.  

The person who was responsible for his "disparate" treatment was 

a white female. 

21.  "[A] tangible employment action constitutes a 

significant change in employment status, such as hiring, firing, 

failing to promote, reassignment with significantly different 

responsibilities, or a decision causing a significant change in 

benefits."  Burlington Indus., Inc., v. Ellerth, 524 U.S. 742, 

760-61, 118 S. Ct. 2257, 141 L.Ed.2d 633 (1998).  There must be 

a serious and material change in the terms, conditions, or 

privileges of employment.  See Davis v. Town of Lake Park, 245 

F.3d 1232, 1239 (11th Cir. 2001). 
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22.  A written reprimand for failure to follow procedures 

is a serious job action.  It is the step taken in corrective 

action before dismissal.  It is not a trifle and falls within 

the scope of a "tangible employment action."   

23.  Petitioner presented evidence that his caseload was 

reassigned on at last four occasions in 14 months.  Respondent 

asserts the reassignments did not constitute adverse employment 

actions because none of the reassignments resulted in a physical 

transfer to a different office, and none of the caseloads had 

any more or less prestige associated with them.  However, there 

was considerable additional work involved in establishing a new 

caseload.  It is noted that one of the changes was the result of 

Petitioner's being out for more than two weeks and only one 

change occurred after Petitioner filed his grievance.  The 

reassignments resulted in a material and substantial change in 

the terms and conditions of employment because of the added work 

required and constituted adverse employment actions.   

24.  Although the Department presented some legitimate 

reasons for the reassignments, it was clear that Ms. Susan 

Bissett-Dotson did not consider Petitioner's desires and 

concerns in making these reassignments or in assigning him added 

work.   

25.  Petitioner also complained of being chastised for late 

work when it was not late.  This constituted a "counseling."  
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This, together with the original reprimand, reflect a strained 

relationship between Petitioner and Ms. Bissett-Dotson.  This is 

reflected in her disapproval of Petitioner's request to start 

work before 8:00 a.m.   

26.  Taken as a whole, Ms. Bissett-Doxson's actions 

constitute material and substantial changes in the terms and 

conditions of Petitioner's employment and, accordingly, 

constitute adverse employment actions.  It is, however, noted 

that this treatment preceded the grievance; although it 

materially worsened after Petitioner grieved the written 

reprimand she gave him. 

27.  Petitioner complains of a hostile work environment.  A 

hostile work environment claim is established upon proof that 

"the workplace is permeated with discriminatory intimidation, 

ridicule, and insult that is sufficiently severe or pervasive to 

alter the conditions of the victim's employment and create an 

abusive working environment."  Harris v. Forklift Systems. Inc., 

501 U.S. 17, 21, 114 S. Ct. 367, 126 L.Ed.2d 295 (1993).  In 

order to establish a prima facie case of a hostile work 

environment based on race, Petitioner must show that (1) he 

belongs to a protected group; (2) he has been subject to 

unwelcome harassment; (3) the harassment was based on a 

protected characteristic of his; (4) the harassment was 

sufficiently severe or pervasive to alter the terms and 
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conditions of employment and create a discriminatorily abusive 

working environment; and (5) the employer is responsible for 

such environment under either a theory of vicarious or of direct 

liability.  Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269, 

1275 (11th Cir. 2002).  Here, Petitioner has failed to provide 

evidence that the alleged harassment was based on race.  None of 

the instances cited by Petitioner and set forth above have even 

an indirect correlation or connection to race.   

28.  Petitioner next presented evidences of retaliation by 

Respondent after Petitioner filed his grievance contesting his 

written reprimand and after he filed his FCHR complaint.  This 

was not alleged in Petitioner's Complaint.  In order to 

establish a prima facie case of retaliation, Petitioner must 

show that (1) he engaged in statutorily protected activity;   

(2) an adverse employment action occurred; and (3) the adverse 

action was causally related to his protected activities.   

Little v. United Technologies, 103 F.3d 956, 959 (11th Cir. 

1997). 

29.  With regard to retaliation for the filing of 

Petitioner's grievance, Section 760.10, Florida Statutes, 

provides that it is unlawful to discriminate "against any person 

because that person has opposed any practice which is an 

unlawful employment practice under this section, or because that 

person has made a charge, testified, assisted, or participated 
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in any manner in an investigation, proceeding, or hearing under 

this section."  I find that filing of a grievance pursuant to 

agency personnel rules to oppose a written reprimand improperly 

given is protected by the state's career service statutes.  

Petitioner was engaged in a statutorily protected act in filing 

a grievance.   

30.  It appears that some of the actions taken against 

Petitioner were in the retaliation to the grievance which he 

filed on the written reprimand.  It is noted that not all of the 

events about which Petitioner complained occurred after his 

grievance.  While not all of the actions raised occurred after 

the grievance, the reprimand, the e-mail, the last reassignment 

all occurred after his grievance.  The tempo of adverse actions 

increased after that date. 

31.  It is noted that there is a procedural problem with 

this aspect of Petitioner's evidence.  He did not claim, 

directly or otherwise, retaliation in his original complaint 

filed with FCHR or in his Petition that is the subject of the 

September 12, 2002, hearing.  For that reason alone, this claim 

must fail; however, it is noted that personnel changes 

instituted by the Department have changed Petitioner's 

supervisor and that the Department indicated at hearing a 

sensitivity to Petitioner's claims. 
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RECOMMENDATION 

Based upon the foregoing findings of fact and conclusions 

of law, it is  

RECOMMENDED: 

That the Florida Commission on Human Relations enter a 

final order indicating clearly that exercise of career service 

and other employment rights guaranteed by statute are subject to 

Section 760.10, Florida Statutes, protection, and that the 

Petition herein is dismissed not because it was not proved, but 

because it was not properly pled.   

DONE AND ENTERED this 15th day of November, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 15th day of November, 2002. 

 
 
COPIES FURNISHED: 
 
Gary L. Grant, Esquire 
Department of Corrections 
2601 Blair Stone Road 
Tallahassee, Florida  32399 
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Charles Rogers 
Post Office Box 331 
Worthington Springs, Florida  32597 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100    
Tallahassee, Florida  32301 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 
               NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   
 
All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case.                      
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