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State of Florida
Division of Administrative Hearings

The DeSoto Building
1230 Aplalachee Parkway

Tallahassee, Florida
32399-3060

Sharyn L. Smith
Director and Chief Judge

Ann Cole
Clerk of the Division

September 27, 2002

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway
Suite 100
Tallahassee, Florida 32301

ALICE ROCHE vs. J . C. PENNEY COMPANY, INC.,
DOAH Case No. 02-1438

Re:

Dear Mr. Howard:

Enclosed is my Recommended Order in the referenced case.
Also enclosed are the Respondent 's Motion to Dismiss Petition
and/or Summary Judgment and Exhibits numbered 1-5. Copies of
this letter will serve to notify the parties that my Recommended
Order and the hearing record have been transmitted this date.

As required by Subsection 120.57(1)(k), Florida Statutes,
you are requested to furnish the Division of Administrative
Hearings with a copy of the Final Order within 15 days of its
rendition.

Sincerely,

ERROL H. POWELL
Administrative Law Judge

EHP/bld

Enclosures

Denise Crawford, Agency Clerk
Cynthia G. Farris
Alice Roche

cc:

(850)488-9675 • SUNCOM 278-9675 * Fax Filing(850)921-6847 • Fax SUNCOM 291-6847
www.doah.state.fl.us E-mail Ann_Cole@doah.state.fl.us



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)ALICE ROCHE,
)

Petitioner, )
)
) Case No. 02-1438vs.
)
)J. C. PENNEY COMPANY, INC.,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

On April 29, 2002, J. C. Penney Company, Inc., filed a

Motion to Dismiss Petition and/or for Summary Judgment, together

with five exhibits, including two affidavits. The undersigned

has authority only to make a recommendation to the Florida

Commission on Human Relations and, therefore, the motion is

considered a motion for a recommended order of dismissal. The

record in this matter has been considered in resolving the

motion.

APPEARANCES

For Petitioner: Alice Roche, pro se
10605 Southwest 112th Street
Miami, Florida 33176

For Respondent: Cynthia G. Farris
Qualified Representative
J. C. Penney Corporation, Inc.
6501 Legacy Drive, Mailstop 1108
Plano, Texas 75024



STATEMENT OF THE ISSUE

The issue for determination is whether Respondent

discriminated against Petitioner on the basis of disability in

violation of the Florida Civil Rights Act of 1992, as amended.

PRELIMINARY STATEMENT

Alice Roche (Petitioner) filed a complaint with the Florida

Commission on Human Relations (Commission) charging J. C. Penney

Company, Inc. (Respondent) with discrimination on the basis of

disability in violation of the Florida Civil Rights Act of 1992,

On April 10, 2002, this matter was referred to theas amended.

Division of Administrative Hearings (DOAH).

On April 29, 2002, Respondent filed a Motion to Dismiss

Petition and/or for Summary Judgment, together with five

exhibits, including two affidavits. The undersigned, being

unsure as to whether Petitioner was aware that she had an

opportunity to respond to Respondent's motion, by Order dated

May 21, 2002, provided Petitioner an opportunity to respond to

Petitioner did not file athe motion by a time certain.

response.

As previously indicated, Respondent's motion is considered

a motion for a recommended order of dismissal. Respondent seeks

dismissal of this matter on the basis of Petitioner failing to

meet two deadlines. Respondent asserts that Petitioner failed

to file her claim of discrimination with the Commission within
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365 days after the alleged discrimination occurred and,

therefore, the Commission does not have jurisdiction to consider

Petitioner's allegation of discrimination on the merits.

Additionally, Respondent asserts that Petitioner's claim of

discrimination was filed more than four years after the alleged

discrimination occurred and, therefore, Petitioner's claim is

statutorily time-barred.

If either of Respondent ’s positions is correct, the

Commission lacks jurisdiction to consider Petitioner's claim of

discrimination on the merits and, in turn, DOAH lacks

jurisdiction to consider the claim on the merits. Consequently,

there would be no need to proceed with a final hearing on the

merits of Petitioner's charge of discrimination because DOAH

would not have jurisdiction to conduct a de novo hearing and

make a recommendation to the Commission as to whether

discrimination had been committed as alleged.

FINDINGS OF FACT

Petitioner filed a complaint of discrimination against1.

Respondent with the Commission alleging that Respondent

discriminated against her on the basis of disability in

violation of the Florida Civil Rights Act of 1992, as amended.

The alleged discrimination occurred sometime in March2.

1997 when Petitioner was denied a transfer, allegedly on the

basis of her disability, to another department. Her request was
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Further, Petitioner wrote amade on or about March 13, 1997.

letter to Respondent, dated June 20, 1997, indicating, among

other things, that she did not receive the transfer, as

requested on March 13, 1997, and that her transfer request was

objected to because of her health condition.

The Commission's Initial Intake form of Petitioner's3.

complaint of discrimination reflects a date stamp of July 6,

The Intake Form reflects, among other things, that1998.

Petitioner sought assistance from or filed a previous complaint

with the "EEOC"1 on June 18, 1998; that no results were obtained

from EEOC; that no EEOC number existed; and that, regarding her

complaint with the EEOC, Petitioner provided the information

requested of her on the form.

The Commission's Charge of Complaint form reflects,4.

among other things, a date-stamp/filing date of November 6,

1998, an amended "FCHR"2 number, and the date of August 8, 1997,

as the date that the most recent or continuing discrimination

occurred.

On March 11, 2002, the Commission issued a5.

DETERMINATION: NO JURISDICTION (Determination). In the

Determination the Commission provides, in pertinent part, that

Petitioner's complaint was filed on July 6, 1998; that the

alleged violation occurred sometime in March 1997; that

Petitioner filed her complaint of discrimination more than 365
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days of the alleged violation; and that the Commission lacks

jurisdiction over the allegations in the complaint.

On March 11, 2002, the Commission also issued a NOTICE6 .

OF DETERMINATION: NO JURISDICTION {Notice of Determination).

The Notice of Determination reiterated that the Commission

lacked jurisdiction and provided notice of certain rights and

procedures available to Petitioner and Respondent, including the

right of Petitioner to file a Request for Hearing/Petition for

Relief within 35 days of the date of mailing of the Notice of

Determination.

Petitioner filed a Petition for Relief with the7.

Commission on April 4, 2002.

Petitioner's complaint was filed more than 365 days8.

after the date of the alleged discrimination.

Petitioner's Petition for Relief was filed more than9.

four years after the date of the alleged discrimination.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has subject10 .

matter jurisdiction and jurisdiction over the parties, pursuant

to Section 120.569 and Subsection 120.57(1), Florida Statutes.

Florida's Civil Rights Act of 1992, as amended, is11.

found at Chapter 760, Florida Statutes.

Section 760.10, Florida Statutes, provides in12.

pertinent part:
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(1) It is an unlawful employment practice
for an employer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwise to
discriminate against any individual with
respect to compensation, terms, conditions,
or privileges of employment, because of such
individual's race, color, religion, sex,
national origin, age, handicap, or marital
status.

Section 760.11, Florida Statutes, provides in13.

pertinent part:

(1) Any person aggrieved by a violation of
ss. 760.01-760.10 may file a complaint with
the commission within 365 days of the
alleged violation, naming the employer,
employment agency, labor organization, or
joint labor-management committee, or, in the
case of an alleged violation of s.
760.10(5), the person responsible for the
violation and describing the violation. Any
person aggrieved by a violation of s.
509.092 may file a complaint with the
commission within 365 days of the alleged
violation naming the person responsible for
the violation and describing the violation.
The commission, a commissioner, or the
Attorney General may in like manner file
such a complaint. On the same day the
complaint is filed with the commission, the
commission shall clearly stamp on the face
of the complaint the date the complaint was
filed with the commission. In lieu of
filing the complaint with the commission, a
complaint under this section may be filed
with the federal Equal Employment
Opportunity Commission or with any unit of
government of the state which is a fair-
employment-practice agency under 29 C.F.R.
ss. 1601.70-1601.80. If the date the
complaint is filed is clearly stamped on the
face of the complaint, that date is the date
of filing. The date the complaint is filed
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with the commission for purposes of this
section is the earliest date of filing with
the Equal Employment Opportunity Commission,
the fair-employment-practice agency, or the
commission. The complaint shall contain a
short and plain statement of the facts
describing the violation and the relief
sought. The commission may require
additional information to be in the
co m p l a i n t. . . .

The provisions of Section 760.11, Florida Statutes14.

(2001), are to be liberally construed to effectuate the purposes

of the Florida Civil Rights Act of 1992, as amended. See Cisko

v. Phoenix Medical Products, Inc., 797 So. 2d 11, 13 (Fla. 2nd

Section 760.01, Florida Statutes, provides inDCA 2001).

pertinent part:

The general purposes of the Florida
Civil Rights Act of 1992 are to secure for
all individuals within the state freedom
from discrimination because of race, color,
religion, sex, national origin, age,
handicap, or marital status and thereby to
protect their interest in personal dignity,
to make available to the state their full
productive capacities, to secure the state
against domestic strife and unrest, to
preserve the public safety, health, and
general welfare, and to promote the
interests, rights, and privileges of
individuals within the state.

(2)

(3) The Florida Civil Rights Act of 1992
shall be construed according to the fair
import of its terms and shall be liberally
construed to further the general purposes
stated in this section and the special
purposes of the particular provision
involved.
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The Commission considers its Initial Intake form,15.

containing Petitioner's allegation of discrimination, to be

Petitioner's complaint in this matter. Liberally and fairly

construing Subsection 760.11(1), Florida Statutes, to further

construe the purposes of the Florida Civil Rights Act of 1992,

as amended, supports the Commission's determination that the

Initial Intake Form should be Petitioner's complaint.

Furthermore, nothing suggests that the Commission's

determination is unreasonable. Accordingly, Petitioner's

complaint was filed on July 6, 1998. Consequently, Petitioner's

complaint of discrimination was filed more than 365 days after

the date of the alleged discrimination, which was in March 1997.

Obviously, assuming that the date of the filing of the16.

Charge of Complaint, November 6, 1998, is the date of the filing

of Petitioner's allegation of discrimination, Petitioner's

complaint of discrimination was filed more than 365 days after

the date of the alleged discrimination.

Having determined that Petitioner's complaint of17.

alleged discrimination was filed more than 365 after the date of

the alleged discrimination, the issues as to whether

Petitioner's claim of discrimination is statutorily time-barred

need not be addressed.3
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RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing the complaint of discrimination

filed by Alice Roche against J. C. Penney Company, Inc.

DONE AND ENTERED this day of September, 2002, in

Tallahassee, Leon County, Florida.

ERROL H. POWELL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this day of September, 2002.

ENDNOTES

i/ Equal Employment Opportunity Commission.
2 / Florida Commission on Human Relations.

3/ The Commission has been reluctant to apply the holding
enunciated in Joshua v. City of Gainesville, 768 So. 2d 432
(Fla. 2000) of a four-year statute of limitations to cases in
the administrative area before the Commission,

has limited the holding to civil actions.
The Commission
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COPIES FURNISHED:

Denise Crawford, Clerk
Florida Commission on Human Relations
2900 Apalachee Parkway
Suite 100
Tallahassee, Florida 32301

Cecil Howard, General Counsel
Florida Commission on Human Relations
2900 Apalachee Parkway
Suite 100
Tallahassee, Florida 32301

Cynthia G. Farris
Qualified Representative
J. C. Penney Corporation, Inc.
6501 Legacy Drive, Mailstop 1108
Plano, Texas 75024

Alice Roche
10605 Southwest 112th Street
Miami, Florida 33176

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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