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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)EDWARD EUGENE BUTLER,
)

Petitioner, )
)
) Case No. 02-2199vs.
)
)DEPARTMENT OF COMMUNITY

AFFAIRS, )
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

This came before the undersigned on Respondent's,

Department of Community Affairs, Motion to Dismiss. Petitioner

did not file a response to the motion.

On November 12, 1999, Edward E. Butler filed a Complaint of

Employment Discrimination with the Florida Commission on Human

On May 8, 2002, FCHR issued a "DeterminationRelations (FCHR).

No Jurisdiction." In its determination that it lacked

jurisdiction, FCHR asserted that the Complainant (Petitioner)

waived any statutory right to pursue any claims under the

Florida Civil Rights Act of 1992 because Petitioner settled the

claims he is now alleging before FCHR under the jurisdiction of

the Public Employees Relations Commission on November 23, 1999,

in PERC Case No. CS-99-469.

Respondent attached to its Motion to Dismiss a copy of the

Settlement Agreement in PERC Case No. CS-99-469 dated



1999, which states in pertinent part that theNovember 23,

Settlement Agreement settles all claims or causes of action

which have been or might have been made based on the facts or

circumstances which were the cause of the PERC proceeding.

Accordingly, as no genuine dispute of material fact exists

as to FCHR's lack of jurisdiction, it is

RECOMMENDED:

That the Florida Commission on Human Relations enter a

final order dismissing Petitioner's Charge of Discrimination.

With this disposition, the file of the Division of

Administrative Hearings is hereby closed and the case

Section 120.57(1)(i), Florida Statutes.relinquished to FCHR.

E day of August, 2002, inDONE AND ORDERED this

Tallahassee, Leon County, Florida.

J. STBARB.

Administrativ^Law Judge
Division of Administrative Hearings

s

The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings

this day of August, 2002.

2



COPIES FURNISHED:

Billy J. Hendrix, Esquire
Assistant Attorney General
Office of the Attorney General
PL-01, The Capitol
Tallahassee, Florida 30399-1050
Barbara Jo Finer, Esquire
Department of Community Affairs
2555 Shumard Oak Boulevard
Tallahassee, Florida 32399-2100

Edward Eugene Butler
810 Coble Drive
Tallahassee, Florida 32301

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 1000
Tallahassee, Florida 32301
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS  

 
 

GLORIA D. GARCIA,               ) 
                                ) 
     Petitioner,                ) 
                                ) 
vs.                             )   Case No. 96-2868 
                                ) 
DEPARTMENT OF HEALTH AND        ) 
REHABILITATIVE SERVICES, n/k/a  ) 
DEPARTMENT OF CHILDREN AND      ) 
FAMILY SERVICES,                ) 
                                ) 
     Respondent.                ) 
________________________________) 
 
 

RECOMMENDED ORDER 
 

Pursuant to notice, a formal hearing was held in this case 

on July 18-19, 2001, in Miami, Florida, before Errol H. Powell, 

a designated Administrative Law Judge of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Roberta F. Fox, Esquire 
                 2900 Southwest 28th Terrace 
                 Suite 100 
                 Miami, Florida  33133 

 
For Respondent:  Sheridan K. Weissenborn, Esquire 
                 Papy, Weissenborn, Poole & Vraspir 
                 3001 Ponce De Leon Boulevard 
                 Suite 214 
                 Coral Gables, Florida  33134 
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STATEMENT OF THE ISSUE 

The issue for determination is whether Respondent 

discriminated against Petitioner on the basis of gender1 (female) 

in violation of the Florida Civil Rights Act of 1992, as 

amended. 

PRELIMINARY STATEMENT 

Gloria D. Garcia (Petitioner) filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR) against the Department of Health and Rehabilitative 

Services, n/k/a Department of Children and Family Services 

(Respondent) alleging that Respondent discriminated against her 

on the basis of gender.  On April 10, 1996, the FCHR issued a 

Determination of Cause and a Notice of Determination of Cause.  

On May 14, 1996, Petitioner filed a Petition for Relief from an 

unlawful employment practice with the FCHR against Respondent.  

On June 17, 1996, the FCHR referred this matter to the Division 

of Administrative Hearings. 

The hearing was originally scheduled for November 1, 1996.  

Prior to the scheduled hearing, Respondent filed a Motion to 

Dismiss and/or Motion to Stay Proceedings.  The hearing was 

cancelled and Petitioner was provided an opportunity to respond 

to the motion.  Oral argument was granted and the parties were 

directed to provide suggested dates for the oral argument but 

failed to respond causing a lengthy delay in the proceedings.  
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Eventually, the undersigned, after having discovered that an 

appellate ruling had been rendered on one issue in the instant 

matter and after the non-responsiveness of the parties, ruled on 

the motion without oral argument, denying the motion.  The 

hearing was re-scheduled, but was continued.  Respondent was 

permitted to amend its answer to Petitioner's Petition for 

Relief, which amendment contained an affirmative defense.  

Thereafter, several continuances were granted to the parties. 

A hearing was scheduled for November 1-3, 2000.  At the 

hearing on November 1, 2000, Respondent filed a Motion for Leave 

to Add an Amendment to its Answer, together with its Amendment 

to Answer, and a Motion in Limine to Preclude Certain Evidence 

from Being Offered at the Final Hearing in this Cause.  

Respondent also presented recent case law which impacted the 

case at hand.  The parties agreed that written memoranda of law 

was needed.  The hearing was continued in order to provide the 

parties an opportunity to provide the undersigned with written 

memoranda of law.  Respondent was granted leave to amend its 

answer and its Amendment to Answer was accepted.  The hearing 

was subsequently re-scheduled. 

Respondent filed a Motion for Partial Summary Judgment.  At 

hearing, the undersigned denied Respondent's motion.  However, 

the undersigned further ruled that the final decision of the 

Public Employee's Relations Commission (PERC) and the 
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recommended order of PERC's hearing officer would be admitted 

into evidence and that the PERC decision would not be  

re-litigated.  Both parties agreed that they did not wish to  

re-litigate the cause issue, which was before PERC, for 

disciplinary action by Respondent against Petitioner; that 

PERC's decision should not be re-litigated; and that, therefore, 

the findings of PERC, relating to the cause issue, should be 

findings in the instant matter. 

Moreover, the undersigned ruled, as a result of and through 

the PERC decision, that Petitioner had demonstrated a prima 

facie case of discrimination, that Respondent had articulated a 

legitimate reason for the adverse employment action against 

Petitioner, and that those issues would not be re-litigated.  

Consequently, the only issue remaining for litigation was 

whether Petitioner had suffered disparate treatment because of 

her gender, in terms of the penalty imposed upon her by 

Respondent, i.e., whether Respondent's reason for Petitioner's 

dismissal from employment was pretextual.  In addressing the 

pretextual issue, the parties litigated whether the other 

employees, who allegedly were treated differently, were 

similarly situated to Petitioner; and this issue is addressed by 

the undersigned in this Recommended Order. 

At hearing, Petitioner testified in her own behalf, 

presented the testimony of three witnesses, and entered 15 
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exhibits (Petitioner's Exhibits numbered 1(A)-(D), 9(A)-(D), 

10(A)-(C), 11, 13-15, and 17) into evidence.2  Petitioner's 

Exhibit numbered 1(E) was marked for identification only, and 

Petitioner's Exhibit numbered 12 was withdrawn.  Respondent 

presented the testimony of four witnesses and entered five 

exhibits (Respondent's Exhibits numbered 1-5) into evidence. 

Post-hearing, Petitioner filed a Motion to Strike Testimony 

of Morton Laitner and Anita Bock Regarding Linda Chapman.  

Respondent did not file a response.  Petitioner's motion is 

denied. 

A transcript of the hearing was ordered.  At the request of 

the parties, the time for filing post-hearing submissions was 

set for more than ten days following the filing of the 

transcript.  The Transcript, consisting of three volumes, was 

filed on August 8, 2001.  Extensions of time were granted for 

the filing of the post-hearing submissions.  The parties timely 

filed post-hearing submissions; however, Petitioner exceeded the 

40-page limit without requesting authorization to do so.  The 

undersigned permitted Respondent to suggest an appropriate 

sanction.  Having received Respondent's suggested sanction, the 

undersigned permitted the parties to file amended post-hearing 

submissions, not exceeding 40 pages, on or before April 12, 

2002.  Petitioner timely filed an amended post-hearing 

submission.  Respondent chose not to file an amended  
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post-hearing submission.  The parties' post-hearing submissions 

were considered in the preparation of this Recommended Order.3 

After the hearing in this matter, the parties were 

permitted to make copies of the exhibits entered into evidence 

and to subsequently forward the exhibits to the undersigned.  

Unfortunately, all of the exhibits were not forwarded, which was 

not discovered until after the parties had filed their  

post-hearing submissions.  The parties were requested to forward 

to the undersigned the missing exhibits.  This process took some 

time, which impacted the issuance of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner's gender is female.  She is a member of the 

protected class as it relates to discrimination. 

2.  At all times material hereto, Petitioner was employed 

by Respondent in a supervisory capacity and in a career service 

position. 

3.  At all times material hereto, Respondent was an 

employer as defined by the Florida Civil Rights Act of 1992, as 

amended. 

4.  By letter dated June 8, 1993, Petitioner was notified 

by Respondent's district administrator, H. James Towey, among 

other things, that it was his intent to dismiss her for sexual 

harassment, conduct unbecoming a public employee, and misuse of 

position; and that it was his intent for the dismissal to be 



 7

effective at the close of business on June 16, 1993.  Petitioner 

allegedly sexually harassed two employees; one over whom she had 

supervisory authority.  Furthermore, Mr. Towey advised  

Petitioner that she had an opportunity to request a 

predetermination hearing. 

5.  The district administrator, at this time Mr. Towey, has 

the final authority to decide the discipline for an employee of 

Respondent's who had committed sexual harassment. 

6.  Petitioner requested a predetermination hearing. 

7.  Mr. Towey had a "zero policy" for sexual harassment.  

His zero policy meant that sexual harassment was not tolerated 

and that anyone found to have committed sexual harassment would 

no longer be employed with Respondent, i.e., either terminated 

or given the opportunity to resign. 

8.  Respondent's sexual harassment rule, Chapter 10-16, 

Florida Administrative Code, in effect at the time of 

Petitioner's alleged act of sexual harassment, regarding 

disciplinary action for the commission of sexual harassment, 

provided the following in pertinent part: 

10-16.07  Disciplinary Actions. 
(1)  Any employee who is found to have 
discriminated against another employee by 
sexual harassment . . . will be subject to 
disciplinary action of a written reprimand 
up to and including dismissal. 
 



 8

9.  Petitioner, herself, testified that subsequent to the 

letter of June 8, 1993, Mr. Towey contacted Petitioner's counsel 

and offered the following disciplinary action to Petitioner in 

lieu of termination:  demotion, suspension, or resignation.  

Petitioner further testified that she decided not to accept 

either of the alternatives to dismissal because her position was 

that she had not committed sexual harassment.  No documentation 

in the record exists as to these alternatives being presented to 

Petitioner or to her counsel.  One of Respondent's witnesses 

testified that Mr. Towey gave Petitioner the option to resign or 

be terminated, which is consistent with Mr. Towey's policy; 

however, there is no documentation to support his testimony.  

The undersigned finds the testimony credible that Petitioner was 

given the option by Mr. Towey to resign or face termination.  

Petitioner, obviously, did not resign. 

10.  On July 26, 1993, a predetermination conference4 was 

held.  Among those attending were Respondent's acting district 

administrator, Anita Bock, Petitioner, and Petitioner's counsel.  

The predetermination conference was not an evidentiary hearing 

but was an informal conference for Petitioner to present her 

side of the sexual harassment allegation to Respondent and for 

Respondent to re-evaluate its position after considering what 

takes place at the predetermination conference. 
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11.  At the time of the predetermination conference, 

Mr. Towey was no longer Respondent's district administrator.  

Ms. Bock had become Respondent's acting administrator.  Ms. Bock 

continued with Mr. Towey's zero tolerance policy regarding 

sexual harassment; however, instead of dismissal, if sexual 

harassment was found to have been committed, Ms. Bock's position 

was that the appropriate discipline, within the available range 

of disciplines, for the particular situation would be imposed. 

12.  As the acting district administrator, Ms. Bock had the 

final authority to decide the discipline for an employee of 

Respondent's who has committed sexual harassment.  Consequently, 

Ms. Bock would decide Petitioner's discipline if Ms. Bock 

determined that Petitioner had committed sexual harassment. 

13.  At the predetermination conference, Petitioner denied 

the allegations of sexual harassment and presented her position 

on the allegations.  She answered questions posed to her.  

Petitioner also, among other things, presented the names of 

several employees who may have had information for Respondent to 

consider. 

14.  Respondent determined that Petitioner had committed 

sexual harassment and gave her the option to resign or be 

terminated.  Neither counseling nor suspension nor any other 

option was presented to Petitioner. 
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Petitioner's position was that she had not committed sexual 

harassment and refused to resign. 

15.  Respondent terminated Petitioner from employment with 

it on October 8, 1993, for sexual harassment, conduct unbecoming 

a public employee, and misuse of position.  She had been  

employed with Respondent for 12 years, from October 8, 1981 to 

October 8, 1993. 

16.  The dismissal was the first and only disciplinary 

action taken against Petitioner by Respondent. 

17.  Petitioner filed an appeal with PERC regarding her 

termination by Respondent. 

Proceedings Involving PERC 

18.  A PERC hearing was held on February 16 and 17, 1994. 

19.  PERC issued a final order on June 6, 1994, and 

determined, among other things, that Respondent had just cause 

for disciplining Petitioner, i.e., that she had committed sexual 

harassment and conduct unbecoming an employee; that Respondent's 

dismissal of Petitioner from employment with it was for a 

legitimate reason and the dismissal was in the range of 

penalties; and that Petitioner had failed, before PERC, to 

demonstrate that the disciplinary action should be mitigated. 

20.  In demonstrating mitigation, Petitioner had the burden 

to show that others, who were found to have committed sexual 

harassment, were treated differently in terms of disciplinary 
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action and, therefore, she should not have been terminated.  

Respondent's employees, who had previously been disciplined for 

sexual harassment, were all males. 

21.  PERC had no authority or jurisdiction to decide an 

issue of gender discrimination which was within the purview of 

the FCHR. 

22.  Petitioner appealed PERC's final order.  PERC's 

decision was upheld by the appellate court on November 27, 1996, 

without opinion. 

Prima Facie Case and Articulation of Legitimate Reason 

23.  The undersigned determined at hearing that, as a 

result of and through the PERC decision, Petitioner demonstrated 

a prima facie case of discrimination and Respondent articulated 

a legitimate reason for the adverse employment action taken 

against Petitioner.5 

24.  The parties do not dispute that Petitioner satisfies 

the first two of the three elements required to show a prima 

facie case of discrimination.  The third element is that 

Petitioner must demonstrate that her employer treated similarly 

situated employees outside the protected group differently or 

more favorably.  At the hearing and in their post-hearing 

submissions, the parties were in disagreement as to whether 

Petitioner satisfied the third element of similarly situated 

employees.  Evidence was presented at hearing in the instant 
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matter, regarding the issue as to whether the employees pointed 

out by Petitioner, as having been treated differently or more  

favorably, were similarly situated employees.  The issue was 

also addressed in the parties' post-hearing submissions. 

25.  Petitioner committed sexual harassment at the 

workplace. 

26.  Respondent determined that Petitioner had committed 

sexual harassment, which was a first occurrence for her.  

Respondent terminated Petitioner's employment for a legitimate 

reason, which was within the range of disciplinary penalties. 

27.  Respondent was the only female terminated for sexual 

harassment.  The other employees disciplined for sexual 

harassment were all males and not all of them were terminated. 

28.  The issue of pretext remains. 

Discipline of Male Employees Committing Sexual Harassment 

(a)  Mr. Clyde Glover 

29.  Over a span of seven years, from around 1983 to 1990, 

Mr. Clyde Glover sexually harassed at least four female 

employees.  Mr. Glover was in a supervisory position.  The 

sexual harassment incidents were not revealed until 1990 as a 

result of an investigation by Respondent based upon reports by 

employees that some employees were being sexually harassed at 

the facility at which Mr. Glover worked. 



 13

30.  Respondent dismissed Mr. Glover in May 1990 for sexual 

harassment of the four female employees.  Mr. Towey was  

Respondent's district administrator at the time of the sexual 

harassment complaints. 

31.  Mr. Glover contested his dismissal and appealed to 

PERC.  PERC conducted an evidentiary hearing and upheld the 

dismissal. 

(b)  Mr. Phillip Davis 

32.  Mr. Phillip Davis was an administrator, District 

General Services Manager, with Respondent.  He was in a 

supervisory position. 

33.  On December 23, 1992, a complaint of sexual harassment 

was made against Mr. Davis for an incident occurring on that 

same date.  By memorandum dated December 24, 1992, Mr. Davis was 

notified by Mr. Towey that, effective December 28, 1992, he was 

being placed on administrative paid leave for ten working days 

due to an investigation of the sexual harassment allegation. 

34.  By letter dated January 12, 1993, Mr. Davis was 

notified by Respondent's district manager of administrative 

services that Respondent was intending to dismiss him from 

employment, effective at the close of business on January 22, 

1993, for sexual harassment and conduct unbecoming a public 

employee.  Furthermore, Mr. Davis was notified that he could 

request a predetermination conference. 
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35.  Additionally, the letter of January 12, 1993, 

indicated that the investigation of the alleged sexual  

harassment occurring on December 23, 1992, revealed four 

unreported allegations of sexual harassment. 

36.  Moreover, the letter of January 12, 1993, indicated 

that, in mid-November 1992, Mr. Davis was counseled at the 

request of Ms. Bock, who at that time was Respondent's Deputy 

District Administrator; and that he was also previously 

counseled by his then supervisor for an informal complaint of 

sexual harassment. 

37.  By letter dated February 1, 1993, Mr. Davis tendered 

his resignation, effective that same date. 

38.  Even though Mr. Davis was facing dismissal, by letter 

dated February 10, 1993, his resignation was accepted.  His 

sexual harassment situation occurred during Mr. Towey's tenure. 

(c)  Mr. Luis Choing 

39.  In June 1993, two of Respondent's employees made 

sexual harassment complaints against Mr. Luis Choing, who was in 

a supervisory position. 

40.  An investigation was performed by Respondent.  The 

investigation found the allegations of sexual harassment to be 

unfounded. 

41.  Consequently, no disciplinary action was taken against 

Mr. Choing for the alleged sexual harassment. 
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42.  However, Mr. Choing requested a reassignment, which 

was granted because of other considerations. 

43.  Mr. Towey was Respondent's district administrator at 

the time of the sexual harassment complaints.  The decision, 

regarding the sexual harassment complaints, was made during 

Ms. Bock's tenure. 

(d)  Mr. Basil Fox 

44.  Mr. Basil Fox began employment with Respondent as an 

OPS employee.  An inference is drawn that the initials OPS are 

Other Personal Service.  Being OPS status meant that Mr. Fox 

could be terminated at any time.  As an OPS employee, Mr. Fox 

did not have career service status, which included job security 

and benefits. 

45.  Effective September 24, 1993, Mr. Fox's OPS status was 

changed to probationary career service status.  He was a 

facilities services manager assistant. 

46.  On January 14, 1994, a complaint of sexual harassment 

was made against Mr. Fox for an incident occurring on that same 

date.  The allegation of sexual harassment was subsequently 

investigated and a recommendation was made that the allegation 

was substantiated. 

47.  By letter dated January 25, 1994, Mr. Fox was notified 

by Respondent's deputy district administrator that Respondent 

was intending to suspend him, effective at the close of business 
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on February 8, 1994 through February 22, 1994, for sexual  

harassment.  Furthermore, Mr. Fox was notified that he could 

request a predetermination conference. 

48.  After the predetermination conference, by letter dated 

February 4, 1994, the deputy district administrator notified 

Mr. Fox that he was being suspended, effective at the close of 

business on February 8, 1994 through February 22, 1994, for 

sexual harassment.  Furthermore, Mr. Fox was notified that he 

could be subject to progressive and/or cumulative discipline 

since he had received sexual harassment training from Respondent 

prior to the incident. 

49.  Mr. Fox contends that he did not receive the letter 

dated February 4, 1994.  However, his suspension began on 

February 8, 1994, and, therefore, his testimony is not credible 

that he did not receive the said notification. 

50.  The sexual harassment complaint against Mr. Fox began 

under the tenure of Mr. Towey but was completed, including the 

signing-off of the final decision, under the tenure of Ms. Bock. 

51.  Petitioner's hearing before PERC was February 16 and 

17, 1994.  Petitioner's counsel had requested the personnel 

files on Respondent's employees who had been disciplined for 

sexual harassment.  Mr. Fox's file was not produced. 

52.  Respondent decided not to discipline Mr. Fox for 

sexual harassment but for conduct unbecoming a public employee.  
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By letter dated February 28, 1994, Mr. Fox was notified that 

Respondent was suspending him for 15 days, effective the close 

of business on February 8, 1994 through March 1, 1994, for 

conduct unbecoming a public employee. 

53.  Having heard the testimony and reviewed the documents 

in this instant matter, the undersigned is persuaded that 

Respondent intentionally changed the basis of Mr. Fox's 

discipline from sexual harassment to conduct unbecoming a public 

employee.  The undersigned is further persuaded that the 

motivation for Respondent's action was to not have evidence that 

Petitioner could produce at her PERC hearing, which showed the 

suspension of an employee, who was found to have committed 

sexual harassment.  Respondent wanted to terminate Petitioner 

and wanted its termination of Petitioner upheld.  The 

undersigned is cognizant that Respondent's motivation and action 

pertained to the PERC proceeding; however, Respondent's 

motivation and action are pertinent to and persuasive in the 

instant matter to show that Respondent wanted and intended to 

terminate Petitioner, without Mr. Fox's situation impacting the 

disciplinary action against Petitioner. 

(e)  Mr. Norman Lewis 

54.  Sometime after the Spring of 1994, a sexual harassment 

complaint was made against Mr. Norman Lewis.  Whether Mr. Lewis 

was a supervisor is unknown.  Mr. Lewis was noticed by letter 
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from Respondent of Respondent's intention to suspend him for  

sexual harassment and was advised that he could request a 

predetermination conference. 

55.  The disciplinary action taken against Mr. Lewis was a 

suspension.  He remained in Respondent's employment. 

56.  The decision for suspension of Mr. Lewis was made 

during Ms. Bock's tenure. 

Damages 

57.  When Petitioner was terminated by Respondent, she was 

earning approximately $20,000 per year.  She was unemployed from 

October 8, 1993 until March 22, 1994, a little over five months.  

Petitioner received unemployment compensation payments totaling 

$2,304.00 for the calendar year of 1994. 

58.  On March 22, 1994, Petitioner was hired by the State 

of Florida, Department of Labor at an OPS position.  As an OPS 

employee, she was not entitled to any benefits.  An inference is 

made that, during Petitioner's period of OPS employment, she was 

not entitled to contributions into Florida's Retirement System.  

Petitioner was employed at the OPS position until January 1995, 

almost 10 months. 

59.  In January 1995, the Department of Labor changed 

Petitioner's employment status from OPS to career service.  She 

was entitled at that point to receive benefits.  An inference is  



 19

made that, at the time of Petitioner's career service employment  

status, Petitioner was entitled to contributions into Florida's 

Retirement System. 

60.  In 1999, Petitioner was laid-off because the program 

under which she was employed was terminated and, therefore, no 

funds were available for her position.  She was without 

employment from June to on or about July 15, 1999.  At the time 

of her lay-off, Petitioner's yearly salary was approximately 

$19,000.00.  Petitioner received unemployment compensation 

payments for approximately four weeks. 

61.  Petitioner subsequently obtained employment with 

Florida's Department of Health, Division of Disability 

Determinations.  Her yearly income at the time of the hearing in 

the instant matter was $27,000. 

62.  Petitioner estimates that she lost a total of 

approximately $30,000 in earned income due to her termination by 

Respondent. 

63.  Petitioner is obligated to pay her attorney for 

representation and to pay for costs incurred in these 

proceedings. 

CONCLUSIONS OF LAW 

64.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of this proceeding and the  
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parties thereto, pursuant to Sections 760.11 and 120.569, 

Florida Statutes, and Subsection 120.57(1), Florida Statutes. 

65.  Section 760.10, Florida Statutes, provides in 

pertinent part: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 
(b)  To limit, segregate, or classify 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities, or adversely affect any 
individual's status as an employee, because 
of such individual's race, color, religion, 
sex, national origin, age, handicap, or 
marital status. 
 

66.  A three-step burden and order of presentation of proof 

have been established for unlawful employment practices.  

McDonnell Douglas Corporation v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 688 (1973); Aramburu v. The Boeing Company, 

112 F.3d 1398, 1403 (10th Cir. 1999).  The initial burden is 

upon Petitioner to establish a prima facie case of 

discrimination.  McDonnell Douglas, at 802; Aramburu, at 1403.  

Once Petitioner establishes a prima facie case, a presumption of 

unlawful discrimination is created.  McDonnell Douglas, at 802; 
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Aramburu, at 1403.  The burden shifts then to Respondent to show 

a legitimate, nondiscriminatory reason for its action.  

McDonnell Douglas, at 802; Aramburu, at 1403.  If Respondent 

carries this burden, Petitioner must then prove by a 

preponderance of the evidence that the reason offered by 

Respondent is not its true reason, but only a pretext for 

discrimination.  McDonnell Douglas, at 804; Aramburu, at 1403. 

67.  However, at all times, the ultimate burden of 

persuasion that Respondent intentionally discriminated against 

Petitioner remains with Petitioner.  Texas Department of  

Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 

L. Ed. 2d 207 (1981). 

68.  Petitioner establishes a prima facie case of 

discrimination by showing:  (1) that she belongs to a protected 

group; (2) that she was subjected to an adverse employment 

action; and (3) that her employer treated similarly situated 

employees outside the protected group differently or more 

favorably.  McDonnell Douglas, supra; Holifield v. Reno, 115 

F.3d 1555 (11th Cir. 1997); Aramburu, supra. 

69.  Applying the prima facie standards, Petitioner 

established a prima facie case of discrimination based on 

gender.  The parties do not dispute that Petitioner satisfies 

the first two elements.  At the hearing and in their  

post-hearing submissions, the parties were in disagreement as to 
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whether Petitioner satisfied the third element of similarly 

situated employees.  They tried the issue as to whether the  

employees pointed out by Petitioner, as having been treated 

differently or more favorably, were similarly situated 

employees. 

70.  Petitioner must show that she and the other employees 

(the comparator employees) are "similarly situated in all 

relevant respects."  Holifield, supra, at 1562.  In making such 

a determination, consideration must be given to "whether the 

employees are involved in or accused of the same or similar 

conduct and are disciplined in different ways."  Ibid. 

71.  The comparator employees "must be similarly situated 

in all material respects, not in all respects."  McGuinness v. 

Lincoln Hall, 263 F.3d 49,53 (2d Cir. 2001); Shumway v. United 

Parcel Service, Inc., 118 F.3d 60, 64 (2d Cir. 1997).  "In other 

words, . . . those employees must have a situation sufficiently 

similar to plaintiff's to support at least a minimal inference 

that the difference of treatment may be attributable to 

discrimination."  McGuinness, supra, at 54.  Similarly situated 

"only requires similar misconduct from the similarly situated 

comparator."  Anderson v. WBMG-42, 253 F.3d 561, 565 (11th Cir. 

2001).  The employees need not have the disciplines administered 

by the same supervisor to be similarly situated.  Anderson, 

supra.  An employee who is discharged subsequent to the 
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complaining employee can be examined as to whether they are 

similarly situated.  McGuinness, supra, at 53. 

72.  Messrs. Glover, Davis, Fox, and Lewis are comparator 

employees.  Mr. Fox's situation is somewhat unique because he 

was originally suspended for sexual harassment, but the 

disciplinary action was subsequently changed to suspension for 

conduct unbecoming a public employee.  The undersigned has found 

that Respondent intentionally changed the basis for Mr. Fox's 

suspension in order to prevent Petitioner from using Mr. Fox's 

situation in the PERC proceedings and any subsequent proceedings 

which may involve Petitioner challenging her dismissal.  

Mr. Fox's disciplinary action is, therefore, considered as 

suspension for committing sexual harassment. 

73.  Petitioner satisfied the third element for a prima 

facie case. 

74.  Respondent demonstrated a legitimate, 

nondiscriminatory reason for its employment action of 

terminating Petitioner. 

75.  Petitioner must now demonstrate by a preponderance of 

the evidence that the reason offered by Respondent for 

dismissing Petitioner is not its true reason, but only a pretext 

for discrimination.  McDonnell Douglas, at 804; Aramburu, at 

1403. 
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76.  Messrs. Glover, Davis, Fox, and Lewis, the comparator 

employees, had sexual harassment allegations made against them.  

The record is clear that Respondent provided all of the 

comparator employees, but for Mr. Glover, an opportunity for a 

predetermination conference.  The record is unclear as to 

whether Mr. Glover was provided such an opportunity.  The record 

is clear that all of the comparator employees, except for 

Mr. Lewis, were in a supervisory position and harassed 

subordinate employees even though all of the employees, who were 

sexually harassed, were not supervised by the comparator 

employees.  The record is unclear as to whether Mr. Lewis was in 

a supervisory position. 

77.  All of the comparator employees were found to have 

committed sexual harassment.  As to disciplinary action taken by 

Respondent, Mr. Glover was dismissed.  Instead of dismissal, 

Mr. Davis was allowed to resign before the dismissal process was 

completed; and Messrs. Lewis and Fox were suspended. 

78.  Further, pertaining to Mr. Davis, he was counseled on 

two occasions prior to his dismissal.  Once for an informal 

complaint of sexual harassment, and once at the request of 

Ms. Bock when she was deputy district administrator. 

79.  Respondent's first and only disciplinary action 

against Petitioner was her dismissal for sexual harassment.  

Prior to dismissal, Respondent offered Petitioner the 
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alternative to resign in lieu of dismissal; Petitioner chose not 

to resign.  She was not counseled for the infraction.  She was 

not suspended for the infraction.  Messrs. Davis and Glover's 

sexual harassment situations were during Mr. Towey's tenure.  

Mr. Fox's sexual harassment situation began during Mr. Towey's 

tenure, but was completed during Ms. Bock's tenure.  Mr. Lewis' 

sexual harassment situation was during Ms. Bock's tenure. 

80.  Petitioner was treated differently than her male 

counterparts.  Considering all of the findings and conclusions, 

Petitioner demonstrated that the legitimate, nondiscriminatory 

reason provided by Respondent for dismissing Petitioner was 

pretextual.  Respondent discriminated against Petitioner on the 

basis of her gender. 

81.  Petitioner should receive back pay.  Petitioner 

estimates that she lost a total of approximately $30,000 in 

earned income.  Unemployment compensation that Petitioner 

received should be subtracted from the $30,000. 

82.  Furthermore, prior to her dismissal, contributions 

into the Florida Retirement System were being made.  Her 

retirement contributions should be made for the time period that 

she was not career service.  The retirement contributions ceased 

at the time of her dismissal; began again in January 1995 until 

June 1999; and began again on or about July 15, 1999.  These 

contributions need to be calculated. 
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83.  Whether Petitioner should be considered as having a 

break in service should be re-evaluated. 

84.  Reinstating Petitioner to employment with Respondent 

would not be beneficial to Petitioner or Respondent.  

Reinstatement with Respondent should not be considered. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order: 

1.  Finding that the Department of Health and 

Rehabilitative Services, n/k/a Department of Children and Family 

Services (Department) discriminated against Gloria D. Garcia 

(Garcia) on the basis of her gender/sex and ordering the 

Department to cease such discrimination. 

2.  Ordering back pay to Garcia consistent with this 

Recommended Order. 

3.  Ordering contributions to the Florida Retirement System 

on behalf of Garcia consistent with this Recommended Order. 

4.  Ordering the re-evaluation of Garcia's break in 

service. 
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DONE AND ENTERED this 20th day of August, 2002, in 

Tallahassee, Leon County, Florida. 

                              ___________________________________ 
                              ERROL H. POWELL 
                              Administrative Law Judge 
                              Division of Administrative Hearings 
                              The DeSoto Building 
                              1230 Apalachee Parkway 
                              Tallahassee, Florida  32399-3060 
                              (850) 488-9675   SUNCOM 278-9675 
                              Fax Filing (850) 921-6847 
                              www.doah.state.fl.us 
 
                              Filed with the Clerk of the 
                              Division of Administrative Hearings 
                              this 20th day of August, 2002. 
 
 

ENDNOTES 
 

1/  The category on Florida Commission on Human Relation's 
Complaint form is "sex."  Throughout this Recommended Order, the 
terms sex and gender are synonymous. 
 
2/  Post-hearing, a determination was made that Petitioner's 
Exhibit 16 did not exist. 
 
3/  Petitioner included an addendum to her post-hearing 
submission.  The said addendum was not entered into evidence at 
the hearing in the instant matter.  Petitioner neither sought 
permission nor was permitted to late-file an exhibit.  As a 
result, the addendum was not considered in the preparation of 
this Recommended Order. 
 
4/  A predetermination conference is the same as a 
predetermination hearing. 
 
5/  See, the Preliminary Statement. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)JACK SCOTT,
)

Petitioner, )
)
) Case No. 02-2626vs.
)
)JACKSON COUNTY, FLORIDA,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

This cause came before the undersigned on Respondent,

Petitioner filed aJackson County's, Motion to Dismiss.

response in opposition to the motion.

This case began when Petitioner filed an Employment Charge

of Discrimination (the current charge) with the Florida

Commission on Human Relations (FCHR) on October 25, 2001. The

current charge was based on a non-hire of Petitioner by

Respondent on November 13, 2000, and asserted that the alleged

discrimination was based on race, age, and retaliation. After

an investigation of the current charge, FCHR issued a

Determination: No Cause and a Notice of Determination: No

On June 19, 2002, Petitioner filed aCause on May 21, 2002.

Petition for Relief. On July 1, 2002, the case was transmitted

by FCHR to the Division of Administrative Hearings.



Petitioner previously filed an employment charge of

discrimination with FCHR on January 15, 2001 (the earlier

charge), regarding the same November 13, 2000, non-hire by

Respondent. In the earlier charge, Petitioner alleged

race/color and age as the cause of the alleged discrimination.

Petitioner does not dispute that he never raised the issue of

retaliation in the earlier charge. After an investigation of

the earlier charge of discrimination, FCHR issued a

Determination No Cause on July 19, 2001. FCHR issued a Notice

of Dismissal of the earlier charge on October 10, 2001, for

untimliness in that Petitioner failed to file a Petition for

Relief within 35 days of the service of FCHR's Notice of

Determination/No reasonable Cause.

Section 760.11(7), Florida Statutes, reads in pertinent

part:

If the commission determines that there is
not reasonable cause to believe that a
violation of the Florida Civil Rights Act of
1992 has occurred, the commission shall
dismiss the complaint. The aggrieved person
may request an administrative hearing under
ss. 120.569 and 120.57, but any such request
must be made within 35 days of the date of
determination of reasonable cause and any
such hearing shall be heard by an
administrative law judge and not by the
commission or a commissioner. If the
aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred. (emphasis
supplied)

2



The current charge of discrimination states in pertinent part:

This charge is filed in addition to
the previously filed charge with FCHR
No. 2100918 in which race and age alone were
alleged. Plaintiff maintains that he was
not hired at least in part in retaliation.

The current charge is not a case of retaliation after the

It is clear from the current charge of discriminationfact.

that Petitioner is not alleging any new facts or circumstances

which arose after the November 13, 2000, non-hire. The ground

of retaliation could have been raised in the earlier charge but

Petitioner is attempting to add an additional groundwas not.

to the earlier charge which was dismissed on October 10, 2001,

for failure to meet the statutory deadline for filing a Petition

for Relief. As a matter of law, Petitioner is simply too late.

Based on the foregoing, it is

RECOMMENDED:

That the Florida Commission on Human Relations enter a

final order dismissing Petitioner's Charge of Discrimination.

With this disposition, the file of the Division of

Administrative Hearings is hereby closed.
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s4^ 1 day of August, 2002, inDONE AND ENTERED this

Tallahassee, Leon County, Florida.

BARBARA J. ST.

Administrativ^Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

S

SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings

day of August, 2002.this

COPIES FURNISHED:

Frank A. Baker, Esquire
4431 Lafayette Street
Marianna, Florida 32446

Marie A. Maddox, Esquire
Marie A. Maddox, P.A.
310 Bradford Road
Tallahassee, Florida 32303

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway
Tallahassee, Florida 32301
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 

JAMES J. WEAVER,                 ) 
                                 ) 
     Petitioner,                 ) 
                                 ) 
vs.                              )   Case No. 02-2295 
                                 ) 
LEON COUNTY SCHOOL BOARD,        ) 
                                 ) 
     Respondent.                 ) 
_________________________________) 
 
 

RECOMMENDED ORDER OF DISMISSAL 

This cause came on for formal hearing before Harry L. 

Hooper, Administrative Law Judge with the Division of 

Administrative Hearing, on July 17, 2002, in Tallahassee, 

Florida. 

APPEARANCES 
 
 For Petitioner:  James J. Weaver, pro se 
      Post Office Box 6935 
      Tallahassee, Florida 32314-6935 
 
     For Respondent:  C. Graham Carothers, Esquire 

  Ausley & McMullen 
  Post Office Box 391 
  Tallahassee, Florida  32302-0391 
 
  William R. Mabile, III, Esquire 

      Fuller, Johnson, & Farrell, P.A. 
      111 North Calhoun Street 
      Tallahassee, Florida  32302 
 

STATEMENT OF THE ISSUE 

 The issue is whether Respondent discriminated against 

Petitioner by refusing to employ him as a school teacher.  
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PRELIMINARY STATEMENT 

     On April 20, 2000, Petitioner (Dr. Weaver) filed a Charge 

of Discrimination with the Florida Commission on Human 

Relations (the FCHR).  This Charge asserted that Dr. Weaver 

had applied unsuccessfully for a number of positions with 

Respondent, Leon County School Board (the School Board), and 

that he had not been hired because of his race, or sex, or 

age, or marital status.  He also alleged retaliation.  In 

particular, Dr. Weaver alleged that the School Board 

discriminated against him "[d]uring April 1999 through March 

2000" by refusing to hire him.  On February 12, 2001, the FCHR 

issued a "Determination:  No Jurisdiction" which found the 

FCHR lacked jurisdiction over all of Dr. Weaver's claims 

except his claim that the School Board discriminated against 

him on the basis of marital status.   

On March 12, 2001, Dr. Weaver filed with the Division of 

Administrative Hearings (the Division), a "Motion for an 

Emergency Hearing to Determine DOAH's Jurisdiction Over FCHR 

Case No. 20-1803 Based on Petitioner's Claim of Marital 

Status."  This Motion argued in part that the Division lacked 

jurisdiction over his Petition for Relief because the FCHR had 

not issued a determination on his claim of discrimination 

based on marital status. 
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On June 26, 2001, an Order Closing File was issued by the 

undersigned which agreed with Dr. Weaver's contention that the 

Division lacked jurisdiction to preside over his claim of 

marital status discrimination because the FCHR had not issued 

a determination on that claim. 

On April 25, 2002, the FCHR issued a "Notice of 

Determination:  No Cause" stating that there was no reasonable 

cause to believe that an unlawful employment practice occurred 

in relation to alleged discrimination based upon marital 

status. 

On May 28, 2002, Dr. Weaver filed a Petition for Relief 

with the FCHR.  The Petition was forwarded to the Division and 

was filed on June 5, 2002.  That Petition for Relief alleges 

that the School Board discriminated against Dr. Weaver by 

failing to hire him for teaching positions from April 1999 to 

March 2000.  The case was set for hearing on August 14 and 15, 

2002. 

On June 24, 2002, Respondent filed a Motion to Dismiss 

Weaver's Petition for Relief.  Filed with the Motion were a 

number of exhibits reflecting past litigation between Dr. 

Weaver and Respondent.  The Motion asserted that Dr. Weaver's 

petition is barred by the doctrines of res judicata, 

collateral estoppel, and the prohibition against splitting 

claims.  On July 12, 2002, Dr. Weaver filed Petitioner's 
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Motion for Summary Final Order Pursuant to Chapter 28-

106.204(4), Florida Administrative Code.  Dr. Weaver's Motion 

also included exhibits, provided facts, and argued law. 

The Respondent's Motion to Dismiss was heard on July 17, 

2002.  All parties were present and argument was had.  During 

the course of the hearing the School Board withdrew its 

assertion that the matter was barred by res judicata. 

An administrative law judge may not dismiss a petition 

forwarded to the Division by the FCHR.  Only the FCHR may 

dismiss a petition.  Therefore the School Board's Motion to 

Dismiss Weaver's Petition for Relief is deemed to be a Motion 

for a Recommended Order of Dismissal. 

Because the matter filed with the Respondent's Motion and 

Petitioner's Motion for Summary Final Order Pursuant to 

Chapter 28-106.204(4), Florida Administrative Code, provided 

sufficient agreed-upon factual information to permit the entry 

of a Recommended Order of Dismissal, the taking of additional 

evidence was not necessary. 

References to statutes are to Florida Statutes (2001) 

unless noted otherwise. 

A Transcript was filed on August 20, 2002.  After the 

hearing, Petitioner and Respondent timely filed Proposed 

Recommended Orders. 
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FINDINGS OF FACT 

 1.  Dr. Weaver is a person of the African-American race, 

who is over the age of 40.  He is not married.  He holds a 

Doctor of Philosophy degree from Florida State University.  He 

has applied for various teaching positions with the School 

Board annually since 1979.  He has applied to the School Board 

for more than 1200 positions since 1991. 

 2.  The School Board has determined that it does not wish 

to hire Dr. Weaver. 

 3.  Dr. Weaver has filed a succession of judicial and 

administrative actions against the School Board over the past 

17 years. 

Dr. Weaver's 1985 administrative case and its aftermath 

 4.  Dr. Weaver's initial legal skirmish with the School 

Board occurred in 1985 when he filed an administrative 

complaint with the FCHR alleging racial discrimination because 

the School Board refused to employ him.  The matter was heard 

before the Division.  Hearing Officer Stephen F. Dean found 

that Dr. Weaver had presented a prima facie case of 

discrimination and that the School Board failed to present a 

legitimate, nondiscriminatory reason for not hiring him during 

the period 1979 to 1985.   

     5.  Subsequently, the FCHR issued a final order directing 

the School Board to hire Dr. Weaver in a full-time teaching 
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position and to provide him with back pay.  This matter was 

appealed to the First District Court of Appeal which upheld 

the FCHR's order to the extent that it required the School 

Board to hire Dr. Weaver.  The Court reversed the order to 

provide back pay.  School Bd. of Leon County v. Weaver, 556 

So. 2d 443 (Fla. 1st DCA 1990).  The events surrounding this 

litigation are set forth in detail in Petitioner's Motion for 

Summary Final Order Pursuant to Chapter 28-106.204(4), Florida 

Administrative Code. 

     6.  Because of Dr. Weaver's successful suit, the School 

Board hired Dr. Weaver as a teacher for the 1990-1991 school 

year.  He taught at Deerlake Middle School for a time and then 

was transferred to Nims Middle School.  Because the School 

Board believed his work to be unsatisfactory, his contract was 

not renewed at the end of the school year. 

Subsequent litigation in the Circuit Court of the 2d Judicial 
Circuit 
 
     7.  Dr. Weaver, subsequent to the 1990-91 school year, 

applied for many jobs with the School Board.  He was rebuffed 

on each occasion.  He thereafter filed an administrative 

complaint with the FCHR regarding the School Board's refusal 

to hire him after the 1990-1991 school year.  On March 17, 

1992, the FCHR entered an order entitled, "Determination:  No 

Cause."  This order explained that Dr. Weaver had not 

demonstrated a prima facie violation of Section 760.10, 
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Florida Statutes, and that the School Board had articulated 

legitimate, nondiscriminatory reasons for the actions set 

forth in Dr. Weaver's complaint.  This determination gave Dr. 

Weaver the right, pursuant to Section 760.11(7), Florida 

Statutes (Supp. 1992), to have the matter heard before an 

administrative law judge of the Division. 

     8.  In October 1992, the Equal Employment Opportunity 

Commission (EEOC) issued a similar determination after 

conducting an investigation.  The EEOC's determination 

informed Dr. Weaver that he had the right to sue in federal 

district court should he disagree with the determination. 

     9.  In January 1993, Dr. Weaver brought an action in the 

circuit court of the 2d Judicial Circuit, in Leon County, 

pursuant to Title VII of the Civil Rights Act of 1964, as 

amended, and Title 42 U.S.C. Sections 1981 and 1988.  This 

case was designated Case No. 93-200.  In his complaint, Dr. 

Weaver alleged that shortly after he began work pursuant to 

the FCHR's order in 1990, the School Board initiated "a 

racially discriminatory and retaliatory course of action" that 

included (1) payment of an inadequate salary for his 

educational level, (2) a reassignment to less favorable 

classes in a different school, (3) the failure to renew his 

teaching contract at the end of the 1990-1991 school year, and 

(4) the failure to hire him in numerous other positions for 
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which he applied.  Dr. Weaver alleged that he had been treated 

differently from white teachers and applicants, and from other 

individuals who had not opposed racial inequities.  The School 

Board filed an answer and raised 13 affirmative defenses. 

     10.  Subsequently, the School Board moved for summary 

judgment and the court granted the motion.  An appeal 

followed.  The First District Court of Appeal remanded the 

case back to the circuit court stating, "Without commenting on 

the likelihood of success of Dr. Weaver's racial 

discrimination claims under the instant facts, we must 

conclude, at this stage, that genuine issues of material fact 

exist for trial regarding Dr. Weaver's allegations relating to 

all claims, thereby precluding summary judgment."  Weaver v. 

School Bd. of Leon County, 661 So. 2d 333 (1st DCA 1995). 

     11.  A trial pursuant to the complaint was held in 

circuit court in October 1998.  Dr. Weaver was permitted to 

introduce evidence of alleged discrimination occurring between 

1991 and October 1998.  A jury of his peers decided against 

Dr. Weaver, necessarily finding that the School Board had 

demonstrated legitimate, nondiscriminatory reasons for its 

refusal to employ him.  Dr. Weaver appealed to the First 

District Court of Appeal which, in a per curiam decision, 

affirmed the action of the trial court.  Weaver v. School Bd. 

of Leon County, 757 So. 2d 504 (Fla. 1st DCA 2000). 
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Dr. Weaver's first lawsuit in the U. S. District Court for the 
Northern District of Florida 
 
     12.  In 1997, while Dr. Weaver's case was pending in 

state court, he filed a lawsuit against the School Board in 

the U. S. District Court for the Northern District of Florida.  

This suit was designated Case No. 4:97cv272-RH.  This suit 

alleged violations of Title VII of the Civil Rights Act of 

1964, as amended, and Title 42 U.S.C., Section 1981.  Dr. 

Weaver alleged that the School Board refused to hire him due 

to his race (Black), gender (male), and in retaliation for an 

earlier claim of discrimination.  His claims were limited to 

32 positions for which he applied during the 1994-1995 school 

year. 

     13.  The School Board moved for summary judgment on the 

merits.  Magistrate Judge William C. Sherrill, Jr., issued a 

Report and Recommendation stating that the School Board had 

offered legitimate non-discriminatory reasons for refusing to 

hire Dr. Weaver.  In arriving at that conclusion, the Report 

and Recommendation cited his poor job performance while 

working for the School Board during school year 1990-1991. 

     14.  The Report and Recommendation noted that seven 

letters and a number of oral communications from parents were 

received by the principal at Deerlake Middle School during Dr. 

Weaver's tenure as a teacher there.  These communications 

complained that Dr. Weaver's performance as a teacher was 
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unacceptable.  The Report and Recommendation revealed that Dr. 

Weaver admitted that his relationship with some of the parents 

was very bad.  The Report and Recommendation quoted Dr. Weaver 

as saying that, "These harassing parent conferences went on 

almost on a daily basis."  The Report and Recommendation noted 

that when Dr. Weaver was transferred to Nims Middle School his 

teacher assessment in the majority of the graded categories 

was less than favorable.  It also noted that at Nims Middle 

School Dr. Weaver was unable to maintain control over his 

students. 

     15.  Magistrate Judge Sherrill found that the fact that 

Dr. Weaver filed a claim of discrimination with respect to the 

School Board's refusal to hire him in 1985, and was successful 

on that claim, does not constitute direct evidence of the 

School Board's improper motive in 1994 and 1995, since there 

was no connection between the two events.  Magistrate Judge 

Sherrill noted that the School Board presented evidence of a 

legitimate, nondiscriminatory reason for refusing to employ 

Dr. Weaver.  Since Dr. Weaver was unable to advance any 

evidence that the explanations of the School Board were 

pretextual, Magistrate Judge Sherrill concluded the motion for 

summary judgment should be granted. 

     16.  After the conclusion of the circuit court case, the 

School Board moved for summary judgment on the additional 
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ground of res judicata, citing the jury verdict in favor of 

the School Board in circuit Case No. 93-200.  Magistrate Judge 

Sherrill thereafter issued another Report and Recommendation 

finding that the School Board was entitled to summary judgment 

on the basis of res judicata as well. 

     17.  On March 30, 1999, U.S. District Court Judge Robert 

Hinkle adopted the Reports and Recommendations in Case No. 

4:97cv272-RH and determined Weaver's claims to be both 

"unfounded on the merits" and "barred by the doctrine of res 

judicata."  He ordered judgment in favor of the School Board. 

     18.  Dr. Weaver appealed this order to the U.S. Court of 

Appeals for the Eleventh Circuit, which affirmed Judge 

Hinkle's ruling on March 9, 2000.  The opinion noted that the 

School Board's assertion that it did not hire Dr. Weaver 

during the 1994-95 school year because of prior unsatisfactory 

and inadequate performance during the 1990-91 school year in 

which he was a full-time seventh grade social studies teacher 

at Deerlake and Nims Schools.  The opinion continued, "Weaver 

has wholly failed to bring forward sufficient evidence to 

demonstrate that these reasons for failing to hire him were a 

pretext for discrimination." 

Dr. Weaver's second lawsuit in the U. S. District Court for 
the Northern District of Florida 
 
     19.  In 2000, Dr. Weaver filed another complaint in the 

Northern District of Florida alleging that the School Board 
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violated Title VII of the Civil Rights Act of 1964, as 

amended, by failing to hire him into positions for which he 

applied from  1995 through 1997.  This was designated Case No. 

4:00cv91-WS.  He alleged discrimination based on race, sex, 

and age, and further alleged retaliation on account of his 

previous lawsuits against the School Board. 

     20.  The School Board moved to dismiss the complaint on 

the ground of res judicata.  The School Board argued that all 

allegedly discriminatory failures to hire occurring before 

October 1998, were barred by Dr. Weaver's loss in the circuit 

court. 

     21.  The School Board also argued that claims subsequent 

to 1998 were barred because the circuit court and the U.S. 

District Court for the Northern District of Florida had both 

found that the School Board did not discriminate against Dr. 

Weaver when it refused to hire him.  The School Board asserted 

that pursuant to Exhibitors Poster Exchange, Inc. v. National 

Screen Service Corp., 517 F.2d 110 (5th Cir. 1975), the School 

Board could not be continually assailed for refusing to hire 

Dr. Weaver in the future.  The School Board asserted that 

because various trial and appellate courts had determined that 

the School Board had a legitimate, nondiscriminatory reason 

for refusing to hire Dr. Weaver, the School Board is free to 

continue to refuse to hire him.   
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     22.  Magistrate Judge Sherrill issued a Report and 

Recommendation finding that res judicata barred the lawsuit.  

Judge Sherrill wrote: 

[Weaver's] pleading demonstrates that there 
are no new facts, no significant changes, 
but simply that[the School Board] continues 
to refuse to hire [Weaver].  This conduct 
was deemed nondiscriminatory in the prior 
litigation between the parties.  Four 
courts have now held that [the School 
Board's] actions were lawful and, thus, the 
issue may not be raised again in subsequent 
actions. 
 

     23.  U.S. District Court Judge William Stafford adopted 

Magistrate Judge Sherrill's Report and Recommendation and 

ordered judgment in favor of the School Board in Case No. 

4:00cv91-WS.  The court also denied Dr. Weaver's motion to 

amend his complaint to allege post-1998 discriminatory 

refusals of the School Board to hire because the claims were 

barred by the doctrine of collateral estoppel as set forth in 

Exhibitors. 

     24.  In determining that collateral estoppel barred Dr. 

Weaver from amending his complaint, the U. S. District Court 

stated: 

 
 
[T]he [Exhibitors] court held that 
collateral estoppel bars a plaintiff from 
assailing the defendants for proceeding 
without change upon a course of conduct 
previously held lawful against plaintiff's 
identical attack.  Otherwise, collateral 
estoppel would afford no peace to those, 
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such as defendants here, who pursue a 
continuing course of conduct once adjudged 
lawful. 
 

* * *  
 

[Weaver's] pleading demonstrates that there 
are no new facts, no significant changes, 
but simply that [the School Board] 
continues to refuse to hire [Weaver].  This 
conduct was deemed nondiscriminatory in the 
prior litigation between the parties.  Four 
courts have now held that [the School 
Board's] actions were lawful and, thus, the 
issue may not be raised again in subsequent 
actions. 
 

     25.  Judge Stafford's order was upheld by the Court of 

Appeals for the Eleventh Circuit. 

     26.  Thereafter, Dr. Weaver filed a motion for relief 

from the subsequent judgment.  Dr. Weaver's motion was deemed 

frivolous as were thirteen other motions he filed. 

     27.  U.S. District Judge William Stafford then ordered 

that Weaver be enjoined from filing any lawsuit alleging 

discrimination against him by the School Board unless Dr. 

Weaver paid the School Board's attorney fees and, moreover, 

enjoined him from filing future complaints of discrimination 

unless such complaints had attached to them an affidavit of a 

third person setting forth competent evidence of 

discrimination. 

CONCLUSIONS OF LAW 

 28.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to 
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this proceeding pursuant to Sections 120.57(1) and 760.11(7), 

Florida Statutes.   

     29.  Petitioner is a "person" within the meaning of 

Section 760.02(6), Florida Statutes.   

     30.  Petitioner is an "aggrieved person" within the 

meaning of Section 760.02(10), Florida Statutes. 

     31.  Respondent is an "employer" within the meaning of 

Section 760.02(7), Florida Statutes. 

     32.  Petitioner has made allegations under the Florida 

Civil Rights Act of 1992.  This act was patterned after Title 

VII of the Civil Rights Acts of 1964 and 1991, Title 42 U.S. 

Code, Section 2000, et seq.  See Florida Department of 

Community Affairs v. Brant, 586 So. 2d 1205 (Fla. 1st DCA 

1991) and School Bd. of Leon County v. Hargis, 400 So. 2d 103 

(1st DCA 1981). 

     33.  The U.S. Supreme Court set forth the following 

burden of proof that must be met by a Title VII plaintiff in 

McDonnell Douglas Corp. v. Green, 411 U. S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973): The complainant must carry the 

initial burden of establishing a prima facie case of race 

discrimination.  This may be done by showing (i) that he 

belongs to a racial minority; (ii) that he applied and was 

qualified for a job for which the employer was seeking 

applicants; (iii) that, despite his qualifications, he was 
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rejected; and (iv) that, after his rejection, the position 

remained open and the employer continued to seek applicants 

from persons of complainant's qualifications.  After the 

complainant satisfies this burden, the burden shifts to the 

employer to articulate some legitimate, nondiscriminatory 

reason for the employee's rejection.  If the employer 

articulates such a reason, the complainant must then be 

afforded a fair opportunity to show that the employer's stated 

reason was in fact, a pretext.  In Texas Department of 

Community Affairs v. Burdine, 450 U. S. 248, 101 S. Ct. 1089, 

67 L.Ed.2d 207 (1981), the U.S. Supreme Court reiterated that 

the plaintiff always retains the burden of persuasion.  Once 

the plaintiff has established a prima facie showing of 

discrimination, the defendant need only articulate--it need 

not prove--the existence of a legitimate, nondiscriminatory 

reason for its actions.  The plaintiff then retains the burden 

of persuading the court that the offered reason is a pretext 

and that a discriminatory reason likely motivated the employer 

in its actions.  

     34.  As noted herein, Petitioner prevailed in an action 

filed before the FCHR in 1985, and after losing on appeal, the 

School Board hired Dr. Weaver to teach during the 1990-91 

school year.  Petitioner, in Petitioner's Motion For Summary 

Final Order Pursuant to Chapter 28-106.204(4), Florida 
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Administrative Code, seems to argue that since he prevailed on 

that occasion, he should prevail on all subsequent occasions.  

This position fails to address the fact that circumstances 

changed following Dr. Weaver's efforts to teach during the 

school year 1990-1991.  During that school year, the School 

Board was able to observe Dr. Weaver's performance.  After 

observing Dr. Weaver's performance the School Board determined 

that he did not possess the skills that the School Board 

required.  Accordingly, the argument set forth in Petitioner's 

Motion For Summary Final Order Pursuant to Chapter 28-

106.204(4), Florida Administrative Code, is rejected. 

35.  Subsequent to school year 1990-1991, Dr. Weaver 

brought an action in the circuit court of the Second Judicial 

Circuit and two actions in the U.S. District Court, and lost 

in a jury trial in the former, and on motions for summary 

judgment in the latter.  In these types of cases, a petitioner 

will prevail unless the respondent articulates a legitimate, 

nondiscriminatory reason for its employment action.  It is 

clear that the School Board articulated a legitimate, 

nondiscriminatory reason for not hiring Dr. Weaver.  If the 

School Board had not, Dr. Weaver would have prevailed. 

36.  The circuit court case and the Federal cases 

subsequent to the 1990-91 school year were brought pursuant to 

the Title VII of the Civil Rights Act of 1964.  As noted 
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above, the Florida Civil Rights Act of 1992, is patterned 

after Title VII of the Civil Rights Act of 1964.  The two laws 

are substantially identical in their operation, and completely 

identical as to the procedure and proof of essential matters. 

37.  When the circuit court found that the School Board 

had articulated a legitimate, nondiscriminatory reason for not 

hiring Dr. Weaver because of his poor performance as a teacher 

in the 1990-91 school year, that finding is valid under both 

Title VII of the Civil Rights Act of 1964 and the Florida 

Civil Rights Act of 1992.   

38.  Dr. Weaver is a prodigious, unrelenting litigator 

whose efforts since 1991, have been rejected time and again.  

He filed so many motions in the U.S. District Court that he 

was rebuked by Judge Stafford.  Indeed, he has filed more than 

16 motions in this case.  He continues to believe that each 

time he applies for and is rejected for a job with the School 

Board, that a cause of action arises, despite the fact, that 

it has been decided that the School Board has a legitimate, 

nondiscriminatory reason for not hiring him.   

     39.  The operation of the doctrine of collateral estoppel 

requires that finality accrue to this litigation.  Collateral 

estoppel is a judicial doctrine which in general terms 

prevents identical parties from relitigating issues that have 

already been decided.  The essential elements of the doctrine 
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of collateral estoppel are that the parties and issues must be 

identical and that the particular issue must be fully 

litigated and determined in a contest which results in a final 

decision of court of competent jurisdiction.  Department of 

Health and Rehabilitative Services v. B.J.M., 656 So. 2d 906 

(Fla. 1995).  See also Mobil Oil Corp. v. Shevin, 354 So. 2d 

372 (Fla. 1977). 

     40.  Collateral estoppel can operate in a state court 

even when the issue was decided in a federal court.  Federal 

principles of collateral estoppel preclude relitigation of 

issues actually litigated in a prior proceeding, where the 

issues at stake are identical, and where determination of 

those issues was a critical and necessary part of the first 

litigation.  The doctrines of collateral estoppel and res 

judicata both concern the preclusive effect of a prior 

adjudication.  Res judicata precludes relitigation of the same 

claim between the same parties on the same cause of action; 

collateral estoppel precludes the relitigation of issues 

actually adjudicated (emphasis supplied).  Courts often use 

the term "res judicata" to encompass both issue preclusion and 

claim preclusion, but they are different concepts.  Hochstadt 

v. Orange Broadcast, 588 So. 2d 51 (Fla. 3d DCA 1991). 

41.  Where a jury could not have grounded its verdict 

upon any other issue than the issue raised in a subsequent 
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proceeding, collateral estoppel will lie.  With regard to the 

circuit court case, a rational jury could not have grounded 

its verdict for the School Board upon any issue other than the 

fact that the School Board had a legitimate, nondiscriminatory 

reason for refusing to employ Dr. Weaver.  With regard to the 

federal district court cases, facts were adduced which 

demonstrated that Weaver failed to make out a case of 

discrimination.  To require the School Board to defend again 

against the same factual allegations would be fundamentally 

unfair.  See State v. Short, 513 So. 2d 679 (2d DCA 1987). 

42.  The doctrine of collateral estoppel is available in 

administrative proceedings in the same manner as it is 

available in judicial proceedings.  Hays v. State of Florida, 

Department of Business Regulation, Division of Pari-Mutuel 

Wagering, 418 So. 2d 331 (Fla. 3d DCA 1982) 

43.  The doctrine of collateral estoppel bars a plaintiff 

from assailing a defendant for continuing on a course of 

conduct previously held lawful.  Exhibitors Poster Exch., Inc. 

v. National Screen Serv. Corp., 517 F.2d 110 (5th Cir. 1975), 

Cert. Den., 423 U. S. 1054 (1976).  In Exhibitors, the 

plaintiff litigated and lost a lawsuit claiming that the 

defendant violated certain anti-trust laws.  A few years 

later, the plaintiff filed another lawsuit claiming that, 

since the resolution of the first suit, the defendant was 
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continuing to engage in the same illegal conduct.  The court 

found this latter suit to be barred by collateral estoppel.  

Exhibitors, 517 F.2d at 115-116.  In other words, because the 

defendant's conduct was found not to violate anti-trust laws 

in the first lawsuit, the defendant was entitled to continue 

in such conduct without being sued again by the same 

plaintiff.  Likewise, since previous courts have found that it 

is lawful for the School Board to refuse to hire Dr. Weaver, 

the School Board is entitled to continue to refuse to hire Dr. 

Weaver. 

44.  Here, the issue of whether the School Board has a 

legitimate, nondiscriminatory reason for its decision not to 

hire Dr. Weaver has been determined by at least three courts 

of competent jurisdiction. 

45.  State Case No. 93-200 is a bar to re-litigation in 

this administrative matter of whether the School Board has a 

legitimate nondiscriminatory reason for its determination not 

to hire Dr. Weaver. 

46.  In State Case No. 93-200, the parties were identical 

to the parties here.  The state case was fully litigated and a 

decision on the merits was rendered by the state court, and 

affirmed by the First District Court of Appeal.  Importantly, 

in order to determine whether the School Board discriminated 

against Dr. Weaver, the state jury had to consider the issue 
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of whether the School Board had a legitimate, 

nondiscriminatory reason for its decision not to employ Dr. 

Weaver.  The jury verdict and judgment in favor of the School 

Board determined that the School Board had a legitimate, 

nondiscriminatory reason for failing to hire Weaver from 1991 

to 1998.   

47.  As noted before, such a determination is a necessary 

and critical part of the jury verdict in favor of the School 

Board.  If no legitimate, nondiscriminatory reason existed, 

the verdict would have been entered in favor of Dr. Weaver.  

This same issue, whether the School Board has a legitimate, 

nondiscriminatory reason for failing to hire Dr. Weaver, is 

also required for Dr. Weaver to prevail in the instant 

administrative proceeding.  Thus, the elements of collateral 

estoppel are met and Dr. Weaver is precluded from relitigating 

the issue here. 

48.  In other words, the School Board had a legitimate, 

nondiscriminatory reason for its decisions not to hire Dr. 

Weaver between 1991 and 1998.  The same reasons continue to 

exist today.  The School Board is entitled to continue to 

engage in actions adjudged lawful by refusing to employ Dr. 

Weaver without being subject to an infinite number or 

lawsuits. 
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49.  Furthermore, Federal cases 4:97cv272-RH and 

4:00cv91-WS also provide separate collateral estoppel bars to 

the instant administrative action.  The parties were identical 

in those cases.  Those cases, too, were fully litigated and 

summary judgments on the merits were rendered by the U.S. 

District Court, which is a court of competent jurisdiction.  

Both of these cases determined that the School Board had a 

legitimate, nondiscriminatory reason for its decision not to 

hire Dr. Weaver from 1994 and 1995.  Collateral estoppel bars 

Dr. Weaver from relitigating that issue here in this forum. 

50.  Litigation is expensive.  The School Board has 

engaged in substantial litigation with Dr. Weaver since the 

1990-1991 school year and has prevailed in each contest.  The 

concept of collateral estoppel is designed to bring finality 

to disputes.  Finality is a just and fair result when 

litigation degrades to nothing more that a repetition of the 

same old issue, an issue which has grown hoary with age.  Dr. 

Weaver has rights, but the taxpayers of Leon County have 

rights also, and in this case, the balance of justice has 

shifted in favor of the taxpayers.  The law requires this 

litigation to end. 

RECOMMENDATION 

 Based upon the findings of fact and conclusions of law, 

it is  



 24

 RECOMMENDED that a final order be entered dismissing  

Dr. Weaver's Petition. 

 DONE AND ENTERED this 23rd day of August, 2002, in 

Tallahassee, Leon County, Florida.   

     ___________________________________ 
     HARRY L. HOOPER 
     Administrative Law Judge 
     Division of Administrative Hearings 
     The DeSoto Building 
     1230 Apalachee Parkway 
     Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 
     Fax Filing (850) 921-6847 
 
     Filed with the Clerk of the  
     Division of Administrative Hearings 
     this 23rd day of August, 2002.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case.  
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  ) 
LEON COUNTY SCHOOL BOARD, ) 
  ) 
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_________________________________) 
 
 

RECOMMENDED ORDER 
 

This case came before Larry J. Sartin, an Administrative 

Law Judge of the Division of Administrative Hearings, for 

consideration of Respondent's Second Motion to Dismiss 

Petitioner's Petition for Relief. 
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STATEMENT OF THE ISSUE 

The issue in this case is whether Petitioner's Petition for 

Relief should be dismissed pursuant to Section 120.57(1)(i), 

Florida Statutes. 

PRELIMINARY STATEMENT 

On or about December 28, 1999, Petitioner, James J. Weaver, 

filed a Petition for Relief with the Florida Commission on Human 

Relations.  The Petition for Relief was filed with the Division 

of Administrative Hearings on February 1, 2000.  The Petition 

for Relief was designated DOAH Case No. 00-0536 and was assigned 

to the undersigned. 

Following the filing of the Petition for Relief with the 

Florida Commission on Human Relations and the Division of 

Administrative Hearings, a number of motions were filed.  Among 

the motions was Respondent's Motion to Dismiss Petitioner's 

Petition for Relief. 

On June 20, 2000, an Order on Motions was entered disposing 

of all outstanding motions.  With regard to Respondent's Motion 

to Dismiss Petitioner's Petition for Relief, the parties were 

informed that the grounds raised in support of the Motion had 

merit.  The parties were also informed that a recommended order 

of dismissal would be entered after giving the parties an 

opportunity to file proposed recommended orders.  Neither party 

filed a proposed recommended order. 
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On July 25, 2000, a Recommended Order of Dismissal was 

entered recommending that this case be dismissed.  The 

Recommended Order recommended dismissal of: 

1.  Those portions of the Petition dealing with events that 

occurred more than 365 days before Petitioner filed his 

complaint; 

2.  The entire Petition for failure to comply with Section 

760.11, Florida Statutes; and 

3.  The entire Petition based upon the doctrine of res 

judicata. 

On November 1, 2001, an Order Remanding Petition for Relief 

from an Unlawful Employment Practice was entered by the Florida 

Commission on Human Relations.  In entering the Order, the 

Florida Commission on Human Relations rejected the second and 

third reasons for recommending that the Petition for Relief be 

dismissed and returned the matter to the Division of 

Administrative Hearings.  The first reason for dismissing the 

Petition for Relief was not addressed.  The Order Remanding 

Petition for Relief from an Unlawful Employment Practice was 

filed with the Division of Administrative Hearings on 

November 30, 2001. 

On December 24, 2001, Respondent filed Respondent's Second 

Motion to Dismiss Petitioner's Petition for Relief.  At the time 

the Motion was filed, the Division of Administrative Hearings 
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did not have jurisdiction over this matter because the Order of 

Remand had not yet been accepted. 

The Order of Remand was subsequently accepted, and the file 

of the Division of Administrative Hearings was reopened by an 

Order Reopening File entered on February 13, 2002.  Following 

the filing of a flurry of largely frivolous motions by 

Petitioner, all of which have been ruled on, the case was placed 

in abeyance until July 23, 2002, when a motion hearing was 

conducted to consider Respondent's Second Motion to Dismiss 

Petitioner's Petition for Relief. 

Immediately prior to the commencement of the July 23, 2002, 

motion hearing, Petitioner filed three motions, where were also 

addressed at the motion hearing: 

1.  Petitioner's Emergency Motion to Strike Respondent's 

Exhibits in Support of its Motion to Dismiss Pursuant to Rule 

1.140(F), Florida Rules of Civil Procedure; 

2.  Petitioner's Emergency Motion to Deny Respondent's 

Motion [sic] Dismiss for Lack of Standing; and 

3.  Petitioner's Second Motion for Summary Final Order 

Pursuant to Chapter 28-106.204(4), Florida Administrative Code 

Based on Res Judicata and Collateral Estoppel. 

At the conclusion of the July 23, 2002, motion hearing, it 

was announced that Petitioner's three Motions were denied.  It 

was also announced that Respondent's Second Motion to Dismiss 
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Petitioner's Petition for Relief was granted, that a recommended 

order would be entered recommending dismissal of this matter, 

and that the parties could file proposed recommended orders 

within 20 days of the motion hearing. 

On August 14, 2002, an Order was entered memorializing the 

rulings on Petitioner's three Motions.  With regard to 

Respondent's Second Motion to Dismiss Petitioner's Petition for 

Relief, the Order provided the following: 

  As to Respondent's Second Motion to 
Dismiss Petitioner's Petition for Relief, it 
was indicated at the conclusion of the 
motion hearing that the Motion would be 
granted.  Technically, the Motion is not 
clear in the relief that this forum is being 
requested to grant.  The Motion simply 
argues that the petition filed in this 
matter should be dismissed, relief that the 
undersigned cannot grant.  Therefore, the 
ruling on the record during the July 23, 
2002, motion hearing that Respondent's 
Second Motion to Dismiss Petitioner's 
Petition for Relief [was granted] is hereby 
rescinded. 
 
  Rescinding the ruling of Respondent's 
Second Motion to Dismiss does not, however, 
have any impact on the decision to enter a 
recommended order recommending dismissal of 
this matter.  Section 120.57(1)(i), Florida 
Statutes, recognizes that any matter before 
this forum may be relinquished to the agency 
involved in the matter at any time that it 
is determined that "a dispute of material 
fact no longer exists . . . ."  This 
provision authorizes the return of the 
matter to the agency by either order 
relinquishing jurisdiction or recommended 
order.  Once the matter is relinquished to 
the agency, "the parties may not raise any 
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issues of disputed fact that could have been 
raised before the administrative law judge." 
 
  Based upon the provisions of Section 
120.57(1)(i), Florida Statutes, Respondent's 
Second Motion is being treated as a motion 
to relinquish jurisdiction due to the lack 
of any issue of material fact as to whether 
the doctrine of collateral estoppel should 
be applied . . . .  During the motion 
hearing, Petitioner was specifically asked 
more than once by the undersigned to explain 
any difference between this matter and a 
proceeding between these parties in the 
state courts which has previously been 
disposed [of] by a jury verdict.  The only 
difference suggested, that the state court 
proceeding did not involve discrimination 
based upon sex, is refuted by the jury's 
specific verdict that sexual discrimination 
was not proved.  There are, therefore, no 
issues of material fact necessary to 
determine whether the doctrine of collateral 
estoppel should be applied in this case and 
a recommended order recommending dismissal 
of this case based upon that doctrine will 
be entered. 

 
This Recommended Order is being entered consistent with the 

Order of August 14, 2002. 

On August 12, 2002, Petitioner's Proposed Findings of Fact 

and Conclusions of Law, Petitioner's Proposed Recommended Order, 

and a Recommended Order of Dismissal from Respondent were filed.  

These pleadings have been fully considered in rendering this 

Recommended Order. 



 7

FINDINGS OF FACT 

A.  Petitioner's First Case. 

1.  In 1985, Petitioner filed an administrative complaint 

with the Florida Commission on Human Relations (hereinafter 

referred to as the "Commission") alleging that Respondent had 

discriminated against him on the basis of his race and his 

gender.  In 1987, as a result of the 1985 complaint, a 

Recommended Order was entering recommending that the Commission 

enter a final order finding discrimination on the basis of race. 

2.  The 1987 recommendation was ultimately adopted in a 

Final Order issued by the Commission in 1988. 

3.  In January 1990, the First District Court of Appeal 

affirmed the Commission's decision.  School Board of Leon County 

v. Weaver, 556 So. 2d 443 (Fla. 1st DCA 1990). 

4.  As a result of the foregoing, Respondent hired 

Petitioner as a full-time social studies teacher for the 1990-

1991 school year. 

B.  Petitioner's Second Case. 

5.  At the end of the 1990-1991 school year, Respondent 

determined that Petitioner's contract would not be renewed. 

6.  Petitioner subsequently filed a second complaint with 

the Commission alleging, among other things, retaliation.  

Petitioner simultaneously filed a complaint with the EEOC 
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alleging violations of Title VII of the Civil Rights Act of 

1964, as amended, and 42 U.S.C. ss 1981 and 1988. 

7.  In March 1992, the Commission issued a No Cause 

Determination finding that Petitioner had not shown a prima 

facie violation of Chapter 760, Florida Statutes, and that 

Respondent had "articulated and substantiated" a legitimate 

nondiscriminatory reason for its decision not to renew 

Petitioner's contract. 

8.  In October 1992, the EEOC issued a similar 

determination. 

9.  In January 1993 Petitioner filed a Complaint in the 

Circuit Court of the Second Judicial Circuit, Leon County, 

Florida.  This Complaint was designated Case No. 93-200 

(hereinafter referred to as the "State Court Case"). 

10.  The State Court Case was brought pursuant to Title VII 

of the Civil Rights Act of 1964, as amended, and 42 U.S.C. ss 

1981 and 1988.  In particular, Petitioner alleged that 

Respondent had discriminated against him when it failed to renew 

his teaching contract following the 1990-1991 school year and 

that it had subsequently discriminated against him by failing to 

hire him for positions for which he had applied between 1991 and 

the filing of the Complaint in the State Court Case.  Petitioner 

alleged that the Respondent had discriminated against him on the 

basis of his race and gender. 
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11.  The State Court Case was initially assigned to Judge 

F. E. Steinmeyer, III.  Judge Steinmeyer initially ruled that 

the trial would be limited to a consideration of whether 

Respondent discriminated against Petitioner between August 1990 

and January 19, 1993.  Judge Steinmeyer entered this order on or 

about September 27, 1996. 

12.  The State Court Case was subsequently transferred to 

Judge Charles D. McClure.  While hearing pre-trial motions, 

Judge McClure amended Judge Steinmeyer's ruling concerning the 

limit of the scope of the trial.  Judge McClure ruled that 

Petitioner would also be allowed to introduce evidence 

concerning alleged discrimination by Respondent for the period 

beginning January 1993 and ending at the date of the trial of 

State Court Case.  Although Judge McClure did not enter a 

written order to this effect, he did nonetheless enter a valid 

order of the court.  Transcript of Pre-Trial Hearing of 

January 6, 1997, Page 28. 

13.  The State Court Case was transferred five times before 

being assigned to Judge Terry P. Lewis.  Judge Lewis issued a 

Pretrial Order on October 8, 1998, in which he explained some of 

the history of the case and reaffirmed Judge McClure's earlier 

order: 

  Judge Charles McClure was next assigned to 
this case.  In pretrial motions, the parties 
sought to revisit issues with him.  He 
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amended Judge Steinmeyer's Order and 
indicated the [Petitioner] would be allowed 
to introduce evidence of the failure to 
rehire subsequent to January of 1993, up to 
the date of trial. 
 
  . . . . 
 
  There is a value in consistency and, all 
things being equal, my preference is to 
abide by the prior rulings of the 
predecessor judges and to make my rulings as 
consistent as possible with theirs. . . . 
 

14.  Pursuant to Judge Lewis's Pretrial Order, Petitioner 

was allowed to present evidence in the State Court Case 

concerning alleged discrimination by Respondent against 

Petitioner on the basis of his race and gender during the period 

1990 through October 1998. 

15.  The State Court Case trial commenced October 12, 1998, 

and ended in a jury verdict on or about October 15, 1998.  The 

jury ruled in favor of Respondent on all counts, finding no 

retaliation and no discrimination on the basis of race or 

gender, and judgment was entered for Respondent.  The judgment 

was subsequently affirmed per curiam.  Weaver v. School Board of 

Leon County, 757 So. 2d 504 (Fla. 1st DCA 2000). 

C.  Petitioner's Third Case. 

16.  While the State Court Case was pending, Petitioner 

filed a complaint against Respondent in the United States 

District Court for the Northern District of Florida.  The 
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complaint was designated case number 4:97cv272-RH (hereinafter 

referred to as the "First Federal Court Case"). 

17.  Petitioner alleged that Respondent, in refusing to 

hire him for 32 positions which he had applied for from 1994 to 

1995, had discriminated against him on the basis of his race and 

gender. 

18.  Summary Judgment was granted in March 1999 in the 

First Federal Court Case.  In granting Summary Judgment, the 

court accepted two Reports and Recommendation issued by 

Magistrate William C. Sherrill, Jr.  In one of those Reports 

Magistrate Sherrill concluded, among other things, that a non-

discriminatory reason had been proven by Respondent for its 

refusal to hire Petitioner:  that Petitioner's job performance 

during the 1990-1991 school year had been inadequate. 

19.  The decision to grant Summary Judgment in the First 

Federal Court Case was affirmed on appeal by the United States 

Court of Appeals for the Eleventh Circuit in an unpublished 

opinion.  Weaver v. School Board of Leon County, (Case No. 99-

11045, March 29, 2000).  In its decision, the Eleventh Circuit 

stated: 

  The district court correctly concluded 
that there were no genuine issues of 
material fact precluding summary judgment 
for the Board because Weaver failed to show 
that the Board's articulated reason for not 
hiring him was a pretext for race or gender 
discrimination.  The Board stated that it 



 12

did not hire Weaver during the 1994-1995 
school year because of prior unsatisfactory 
and inadequate performance during the 1991-
1992 [sic] school year in which he was a 
full-time seventh grade Social Studies 
teacher at Leon County's Deerlake and Nims 
Schools.  Weaver has wholly failed to bring 
forward sufficient evidence to demonstrate 
that these reasons for failing to hire him 
were a pretext for discrimination.  See 
Grigsby v. Reynolds Metals Co., 821 F.2d 
590, 597 (11th Cir. 1987). 
 

D.  Petitioner's Fourth Case. 

20.  In 2000, Petitioner filed a second complaint against 

Respondent in the United States District Court for the Northern 

District of Florida.  The complaint was designated case number 

4:00cv91-WS (hereinafter referred to as the "Second Federal 

Court Case"). 

21.  Petitioner alleged that Respondent, in refusing to 

hire him for positions which he had applied from 1995 to 2000, 

had discriminated against him on the basis of his race, age, and 

gender, and in retaliation for previous filed complaints. 

22.  Respondent moved to dismiss the complaint in the 

Second Federal Court Case arguing, among other things, that two 

previous cases, the State Court Case and the First Federal Court 

Case, had determined that Respondent had not discriminated 

against Petitioner in refusing to hire him after the 1990-1991 

school year and, therefore, Petitioner should not be allowed to 
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continually apply for jobs with Respondent and then file a suit 

if he is not hired. 

23.  In a Report and Recommendation issued in the Second 

Federal Court Case, Magistrate Sherrill wrote: 

[Petitioner's] pleading demonstrates that 
there are no new facts, no significant 
changes, but simply that [Respondent] 
continues to refuse to hire [Petitioner].  
This conduct was deemed nondiscriminatory in 
the prior litigation between the parties.  
Four courts have now held that 
[Respondent's] actions were lawful and, 
thus, the issue may not be raised again in 
subsequent actions.  See Kremer, 456 U.S. at 
467 n. 6, 102 S.Ct. at 1890, n. 6.  Unless 
there are material and significant changes 
in the facts underlying the dispute between 
these two parties, [Petitioner] may not 
continue to bring discrimination claims 
against [Respondent] every time he is denied 
employment. 
 

24.  Judge William Stafford adopted the Report and 

Recommendation and ordered that Petitioner was enjoined from 

filing any lawsuit in Federal court alleging discrimination 

against him by Respondent unless Petitioner pays attorney's fees 

of Respondent incurred in the Second Federal Court Case and 

attaches affidavits from persons other than Petitioner setting 

forth competent evidence of discrimination in any future 

complaint. 

E.  Petitioner's Current Complaint and Request for Hearing; 
Petitioner's Fifth Case. 

 
25.  Petitioner is an African-American male. 
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26.  On September 25, 1995, Petitioner filed a Charge of 

Discrimination (hereinafter referred to as the "FCHR Complaint") 

with the Commission.  Petitioner alleged that Respondent had 

discriminated against him on the basis of race, gender, and 

retaliation.  In particular, Petitioner alleged that Respondent 

had discriminated against him "[i]n February of 1991 and 

continuing through September 19, 1995 . . . ." 

27.  Some of the allegations of the FCHR Complaint relate 

to alleged acts of discrimination which occurred more than 

365 days before the FCHR Complaint was filed.  By filing the 

FCHR Complaint on September 25, 1995, the allegations contained 

therein should have been limited to alleged acts of 

discrimination which occurred between September 26, 1994, and 

September 25, 1995. 

28.  On November 24, 1999, more than three years after 

Petitioner filed the FCHR Complaint, the Commission issued a 

"Notice of Determination: No Jurisdiction," and a 

"Determination: No Jurisdiction."  The Commission gave the 

following explanation, in relevant part, of why it had concluded 

it had no jurisdiction over the FCHR Complaint: 

  In his Complaint of Discrimination, 
Complainant asserted that between February, 
1991, and September, 1995, he was not 
considered by Respondent for teaching positions 
for which he made application.  Counsel for 
Respondent argues that Complainant's charges 
must be dismissed as a matter of law.  Counsel 
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states, "[M]r. Weaver's claims of 
discrimination against the School Board of Leon 
County, including but not limited to the 1994-
95 school year, and continuing to October 1988 
[sic] have been litigated in both state and 
federal courts in favor of the school board." 
 
  Information provided to the Commission 
indicates that in January, 1993, Complainant 
filed a civil suit in the Circuit Court of the 
Second Judicial Circuit.  Case number "93-200" 
was assigned to the case.  The complaint 
states, inter alia, that following the 1990-91 
school year, Complainant applied for positions 
with Respondent and was not considered. 
 
  Judge McClure of the Second Judicial Circuit 
held that Complainant would be permitted to 
introduce evidence of Respondent's failure to 
rehire subsequent to January, 1993, up to the 
date of the trial. 
 
  Case number 93-200 was litigated before a 
jury of the Second Judicial Circuit.  A Verdict 
Form provided to the Commission and dated 
October 15, 1998, indicates that Complainant 
was not retaliated against and that Complainant 
was not discriminated against because of his 
race or sex in Respondent's 'decisions not to 
hire him (Complainant) following the 1990-91 
school year.' 
 
  Therefore, the Commission's jurisdiction over 
the Complaint of Discrimination was terminated 
as a result of the issues being litigated in 
the Second Judicial Circuit.  Inasmuch as the 
Commission lacks jurisdiction over the 
Complaint, the Determination will not address 
the merits of the allegations of discrimination 
contained in the Complaint. 
 

29.  On December 25, 1999, Petitioner filed a Petition for 

Relief with the Commission.  The Petition for Relief was filed 
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three years and three months after Petitioner filed the FCHR 

Complaint. 

30.  In the Petition for Relief, Petitioner relates a long 

history between himself and Respondent.  That history for 

purposes of this proceeding goes back to at least 1979 when 

Petitioner was employed as a substitute and temporary teacher by 

Respondent.  Petitioner goes on to contend that Respondent has 

discriminated against him from at least 1985 through the date of 

the Petition for Relief.  The relevant allegations which may be 

considered, however, are limited by the dates alleged in the 

FCHR Complaint, February 1991 to September 19, 1995, since those 

were the only dates the Commission had an opportunity to 

consider before referring the matter to the Division of 

Administrative Hearings. 

31.  On February 1, 2000, the Commission filed the Petition 

for Relief with the Division of Administrative Hearings and 

requested that an administrative law judge be assigned to 

conduct all necessary proceedings. 

32.  On February 4, 2000, Respondent filed Respondent's 

Motion to Dismiss Petitioner's Petition for Relief.  Respondent 

argued that the Petition for Relief should be dismissed for two 

reasons: (a) the Petition for Relief is barred by the statute of 

limitations of Section 760.11, Florida Statutes; and (b) the 
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allegations of the Petition for Relief are barred by the 

doctrine of res judicata. 

33.  An Order on Motions was entered on June 20, 2000, 

disposing of numerous motions filed in this matter, and 

disposing of Respondent's Motion to Dismiss Petitioner's 

Petition for Relief as follows: 

  Respondent has filed a Motion to Dismiss 
Petitioner's Petition for Relief in which two 
grounds have been raised for the dismissal of 
the Petition for Relief in this case.  
Petitioner has filed a response to the Motion.  
Both grounds for the dismissal of this case have 
merit.  Therefore, a recommended order of 
dismissal will be entered in this case within 
thirty-five days of the entry of this Order:  
July 24, 2000.  The parties will be given an 
opportunity to file proposed recommended orders 
within fifteen days of the date of this Order:  
July 5, 2000. 
 

34.  On July 25, 2000, a Recommended Order of Dismissal was 

entered recommending that this case be dismissed.  The 

Recommended Order recommended dismissal of: 

a.  Those portions of the Petition for Relief dealing with 

events that occurred more than 365 days before Petitioner filed 

the FCHR Complaint; 

b.  The entire Petition for Relief due to the failure to 

comply with Section 760.11, Florida Statutes; and 

3.  The entire Petition for Relief based upon the doctrine 

of res judicata. 
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35.  On November 1, 2001, an Order Remanding Petition for 

Relief from an Unlawful Employment Practice (hereinafter 

referred to as the "Order of Remand") was entered by the 

Commission.  In entering the Order of Remand, the Commission 

rejected the second and third reasons for recommending that the 

Petition for Relief be dismissed and returned the matter to the 

Division of Administrative Hearings.  The Commission failed to 

address the first reason.  The Order of Remand was filed with 

the Division of Administrative Hearings on November 30, 2001. 

36.  On December 24, 2001, Respondent filed Respondent's 

Second Motion to Dismiss Petitioner's Petition for Relief.  At 

the time the Motion was filed, the Division of Administrative 

Hearings did not have jurisdiction over this matter, because the 

Order of Remand had not yet been accepted. 

37.  The Order of Remand was subsequently accepted and the 

file of the Division of Administrative Hearings was reopened by 

an Order Reopening File entered on February 13, 2002. 

38.  The Respondent's Second Motion to Dismiss Petitioner's 

Petition for Relief was filed more than 20 days after the 

Commission's Order of Remand was entered.  It was filed, 

however, before jurisdiction over this matter was accepted by 

the Division of Administrative Hearings.  The Second Motion to 

Dismiss was, therefore, filed within less than 20 days after the 

file in this case was reopened. 
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39.  A motion hearing was scheduled for July 23, 2002, to 

consider the Second Motion to Dismiss.  During the hearing, 

Petitioner was asked on more than one occasion to explain any 

differences in the allegations of this matter and the State 

Court Case.  Other than suggesting that this case involves 

allegations of gender discrimination and the State Court Case 

did not, a suggestion refuted by the jury verdict in the State 

Court Case, Petitioner was unable to state any difference.  

Indeed, the material allegations of this matter and the State 

Court Case, the First Federal Court Case, and the Second Court 

Case are no different. 

40.  At the conclusion of the July 23, 2002, motion 

hearing, it was announced that Respondent's Second Motion to 

Dismiss Petitioner's Petition for Relief was granted, that a 

recommended order would be entered recommending dismissal of 

this matter, and that the parties could file proposed 

recommended orders within 20 days of the motion hearing. 

41.  On August 14, 2002, an Order was entered memorializing 

the rulings entered at the July 23, 2002, motion hearing.   

42.  Petitioner has alleged in three previous court 

proceedings that Respondent's failure to hire him since 1991, 

was based upon race and gender.  In one of those cases the issue 

was tried before a jury, and it was determined that Respondent 

had articulated a reasonable reason for refusing to hire 
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Respondent-his unsatisfactory and inadequate performance as a 

teacher during the 1990-1991 school year-and that Petitioner had 

failed to prove that the reason for Respondent's refusal was a 

pretext.  Two subsequent cases recognized this verdict.  

Petitioner continues to disagree with those judicial 

determinations and is attempting for a fourth time to litigate 

the same issue.  Should he fail here, no doubt he will continue 

to file future proceedings.  There is, however, no new issue to 

be tried. 

43.  The doctrine of collateral estoppel should be applied 

to dismiss this matter.  This case involves the same Petitioner 

bringing the same action against the Respondent that has been 

fully litigated and determined through a final decision of a 

court of competent jurisdiction in the State Court Case, the 

First Federal Case, and the Second Federal Case. 

CONCLUSIONS OF LAW 

44.  The Division of Administrative Hearings has 

jurisdiction of the parties to, and the subject matter of, this 

proceeding.  Section 120.57, Florida Statutes (1999). 

A.  Statute of Limitations. 

45.  Section 760.11(1), Florida Statutes, provides, in 

pertinent part, the following: 

  (1)  Any person aggrieved by a violation 
of ss. 760.01-760.10 may file a complaint 
with the commission within 365 days of the 
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alleged violation . . . .  The commission, 
within 5 days of the complaint first being 
filed, shall by registered mail send a copy 
of the complaint to the person who allegedly 
committed the violation . . . .  (Emphasis 
added). 
 

46.  Some of the violations alleged by Petitioner in the 

FCHR Complaint occurred more than 365 days before the FCHR 

Complaint was filed.  Those allegations are, therefore, barred 

by Section 760.11(1), Florida Statutes, and should be dismissed. 

B.  The Doctrine of Collateral Estoppel. 

47.  Collateral estoppel is a judicial doctrine which 

prevents identical parties from relitigating issues which have 

already been decided.  City of Oldsmar v. State, 790 So. 2d 1042 

(Fla. 2001); Department of Health and Rehabilitative Services v. 

B.J.M., 656 So. 2d 906 (Fla. 1995); and Mobil Oil Corp. v. 

Shevin, 354 So. 2d 372, 374 (Fla. 1977).  The elements of 

collateral estoppel are: 

a.  The parties must be identical; and 

b.  The particular matter must be fully litigated and 

determined through a final decision of a court of competent 

jurisdiction.  Id. 

48.  The doctrine is available in administrative 

proceedings and may be applied in the same manner as a judicial 

proceeding.  See, e.g., Hays v. State of Florida, Department of 

Business Regulation, 418 So. 2d 331 (Fla. 3d DCA 1982). 
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49.  Of particular relevance to this case is the case of 

Munsey v. General Telephone Co., 538 So. 2d 1328 (Fla. 2d DCA 

1989).  In Munsey, Donna Munsey, a former employee of General 

Telephone Company of Florida (hereinafter referred to as 

"General Telephone"), sued General Telephone in Federal court 

under Title VII alleging that she had been denied promotions 

because of her gender.  Failing to present sufficient evidence 

to prove that she had performed the same or substantially the 

same work as those males who were promoted in her stead, 

Ms. Munsey failed to prevail in the Federal case.  Munsey, 538 

So. 2d at 1330.  Ms. Munsey then sued General Telephone in 

Florida state court under Section 725.07, Florida Statutes 

(1983), "which renders sex discrimination actionable."  Id. at 

1329.  In the state court proceeding, Ms. Munsey claimed that 

she had performed services equal to those of her male coworkers.  

Summary judgement was entered by the trail court grounded upon 

the principle of estoppel by judgment, or collateral estoppel. 

50.  On appeal, the Third District Court of Appeal found 

that Ms. Munsey was collaterally estopped from re-litigating the 

issue of whether she performed the same or substantially the 

same work as the promoted males.  The court stated, in part, the 

following: 

  We have no difficulty in finding, as did 
our trial court, that Munsey's equal pay 
claim was fully and fairly litigated in the 
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federal court.  Although the federal claim 
and the state causes of action were 
different, the central issue was the same in 
each instance. 
 
  Collateral estoppel, or estoppel by 
judgment, is a judicial doctrine which in 
general terms prevents identical parties 
from relitigating issues that have 
previously been decided between them.  The 
essential elements of the doctrine are that 
the parties and issues be identical, and 
that the particular matter be fully 
litigated and determined in a contest which 
results in a final decision of a court of 
competent jurisdiction.  (Emphasis added). 

 
Id. at 1330. 

C.  This Case, Petitioner's Fifth Case, is Barred 
by the Doctrine of Collateral Estoppel. 

 
51.  The material facts necessary to determine whether the 

doctrine of collateral estoppel should be applied in this case 

are not in dispute.  Although given an opportunity to do so, 

Petitioner has not suggested any material difference in the 

allegations of this matter and the State Court Case. 

52.  Because no dispute of material fact necessary to 

determine whether the doctrine applies exists, jurisdiction over 

this matter should be relinquished to the Commission for entry 

of a final order dismissing this matter pursuant to Section 

120.57(1)(i), Florida Statutes. 

53.  Obviously, the first element for the application of 

collateral estoppel has been shown to exist:  Petitioner and 

Respondent are the same parties as the parties in the State 
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Court Case, the First Federal Court Case, and the Second Federal 

Court Case. 

54.  Secondly, the second element of the doctrine, that the 

material issues in this case must be identical to the material 

issues which have been previously fully litigated and decided in 

a contest which resulted in a final decision of a court of 

competent jurisdiction, has been shown to exist. 

55.  Petitioner has previously alleged in the State Court 

Case the identical factual issues alleged in this case.  From a 

practical standpoint, Petitioner has also previously alleged the 

identical essential issues raised in this case in the First and 

Second Federal Court Cases.  All three courts are courts of 

competent jurisdiction. 

56.  The State Court Case resulted in a jury verdict, 

which, when considered in light of the Reports and 

Recommendations issued in the First and Second Federal Court 

Cases, can only be reasonably interpreted to have found that 

Petitioner failed to prove that Respondent's rationale for 

refusing to hire him was based on a legitimate nondiscriminatory 

reason which Petitioner failed to prove was a pretext.  That 

decision is now final. 

57.  The First Federal Court Case also concluded that 

Petitioner had failed to prove in the State Court Case that 

Respondent's rational for refusing to hire Petitioner was based 
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upon a legitimate nondiscriminatory reason and, therefore, 

dismissed the proceeding.  That decision is also now final. 

58.  Finally, although the Second Federal Court Case 

decision was not final at the time of the July 23, 2002, motion 

hearing, that case resulted in the same finding as the previous 

First Federal Court Case and even went so far as to enjoin 

Petitioner from filing any future claims in the Federal court 

absent some change in circumstance. 

59.  If Petitioner is allowed to purse this action, there 

is nothing that would prevent Petitioner from applying for every 

future job opening with Respondent and, assuming that he is not 

hired because of his poor performance during the 1990-1991 

school year, then filing a separate cause of action for each 

such refusal.  This would force Respondent to prove in each 

case, at great expense to Respondent, the Commission, and this 

forum, that he had not been hired, not because of his race or 

gender, but because he is not competent to teach based upon his 

prior performance.  It is just this type of situation that the 

doctrine of collateral estoppel is intended to prevent. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is 
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RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the complaint of discrimination 

filed in this case by James J. Weaver. 

DONE AND ENTERED this 21st day of August, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
     LARRY J. SARTIN 
     Administrative Law Judge 
     Division of Administrative Hearings 
     The DeSoto Building 
     1230 Apalachee Parkway 
     Tallahassee, Florida  32399-3060 
     (850) 488-9675   SUNCOM 278-9675 
     Fax Filing (850) 921-6847 
     www.doah.state.fl.us 
 
     Filed with the Clerk of the 
     Division of Administrative Hearings 
     this 21st day of August, 2002. 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 
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