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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)BEVERLY D. EVANS,
)

Petitioner, )
)
) Case No. 02-1766vs.
)
)MINUTEMAN PRIVATE

INVESTIGATION, )
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

A formal hearing was conducted in this case on July 11,

2002, in Panama City, Florida, before Suzanne F. Hood,

Administrative Law Judge with the Division of Administrative

Hearings.

APPEARANCES

For Petitioner: No Appearance

Robert S. Sombathy, Esquire
Isler, Sombathy, and Sombathy, P.A.

Post Office Box 430
Panama City, Florida

For Respondent:

32402

STATEMENT OF THE ISSUE

The issue is whether Respondent committed an unlawful

employment act by discriminating against Petitioner based on her

race and sex contrary to Section 760.10, Florida Statutes.



PRELIMINARY STATEMENT

On June 7, 2000, Petitioner Beverly D. Evans (Petitioner)

filed a Charge of Discrimination against Respondent Minuteman

Private Investigation (Respondent) with the Florida Commission

on Human Relations (FCHR). The charge alleged that Respondent

had discriminated against Petitioner based on her race and sex.

On April 1, 2002, FCHR issued a Determination: No Cause,

concluding that there was no reasonable cause to believe that an

unlawful employment practice had occurred. On May 1, 2002,

Petitioner filed a Petition for Relief with FCHR. FCHR referred

the petition to the Division of Administrative Hearings on

May 6, 2002.

The Division of Administrative Hearings issued an Initial

Petitioner did not file a response to theOrder on May 8, 2002.

Initial Order. Respondent filed a unilateral response to the

Initial Order on May 23, 2002.

Administrative Law Judge Harry L. Hooper issued a Notice of

The notice scheduled the hearingHearing dated June 3, 2002.

Thereafter, the Division of Administrativefor July 11, 2002.

Hearings transferred the case to the undersigned.

Petitioner did not make an appearance at the hearing.

Therefore, Respondent did not present the testimony of any

witnesses or offer any exhibits for admission into evidence.

2



A transcript of the proceeding was not filed with the

Division of Administrative Hearings. The parties did not file

proposed findings of fact and conclusions of law.

FINDINGS OF FACT

Petitioner failed to appear at the hearing pursuant to1.

the Notice of Hearing dated June 3, 2002. Respondent, on the

other hand, made a timely appearance.

After waiting an appropriate period of time for2.

Petitioner to make an appearance, the undersigned contacted the

Division of Administrative Hearings by telephone. During the

telephone call, it was confirmed that Petitioner had not

attempted to contact the Division of Administrative Hearings to

request a continuance or otherwise explain her failure to

appear.

Subsequently, the undersigned contacted Petitioner by3.

telephone at her residence. Petitioner stated that she had

forgotten about the hearing and that she had no transportation.

Petitioner did not request a continuance.

The undersigned, sua sponte, adjourned the proceeding.4.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has5.

jurisdiction over the parties and the subject matter of this

Sections 120.569, 120.57(1), and 760.11, Floridacase.

Statutes.

3



A petitioner in a discrimination case has the initial6.

burden of proving a prima facie case of discrimination.

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817,

36 L.Ed.2d 668 (1973.

If the petitioner proves a prima facie case, the burden7.

shifts to the respondent to proffer a legitimate non-
discriminatory reason for the actions it took. Texas Department

of Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089,

67 L.Ed.2d 207 (1981). The respondent's burden is one of

production, not persuasion, as it always remains the

petitioner’s burden to persuade the fact finder that the

proffered reason is a pretext and that the respondent

intentionally discriminated against the petitioner. Burdine,

In other words, a petitioner always450 U.S. at 252-256.
retains the ultimate burden of proof.

In this case, Petitioner did not meet her initial8.

burden or her ultimate burden because she did not make an

Respondent was not required to offer any testimonyappearance.

or other evidence under these circumstances.

Petitioner's statements that she had forgotten about9.

the hearing and that she did not have any transportation do not

constitute good cause for failing to appear. Moreover,

Petitioner did not request a continuance.

4



RECOMMENDATION

Based on the foregoing findings of fact and conclusions of

law, it is

RECOMMENDED:

That FCHR enter a final order dismissing the Petition for

Relief with prejudice.

DONE AND ENTERED this /1> day of July, 2002, in

Tallahassee, Leon County, Florida.

SUZANNE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

HOOD

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this /s~***"day of July, 2002.

COPIES FURNISHED:

Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Beverly D. Evans
3325 West 23rd Street
Apartment H62
Panama City, Florida 32405

5



Robert S. Sombathy, Esquire
Isler, Sombathy, & Sombathy, P.A.
Post Office Box 430
Panama City, Florida 32402

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order of
Dismissal. Any exceptions to this Recommended Order should be
filed with the agency that will issue the final order in this
case.

6
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIAM POSTON, 
 
     Petitioner, 
 
vs. 
 
NASSAU COUNTY PUBLIC WORKS 
DEPARTMENT, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-0381 

   
RECOMMENDED ORDER 

 
Upon due notice, a disputed-fact hearing was held in this 

case before Ella Jane P. Davis, a duly-assigned Administrative 

Law Judge of the Division of Administrative Hearings, on  

April 11-12, 2002, in Yulee, Florida.  

APPEARANCES 

     For Petitioner:  Jerilynn M. O'Hara, Esquire 
    J. Stephen O'Hara, Esquire 
    O'Hara, Spradley & Waters 
    4811 Beach Boulevard, Suite 303 
    Jacksonville, Florida  32207 
 
     For Respondent:  Michael S. Mullin, Esquire 
    Nassau County Board of County Commissioners 
    Post Office Box 1010 
    Fernandina Beach, Florida  32035-1010 
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STATEMENT OF THE ISSUES 

 
 (1)  Whether Petitioner may proceed in this forum without 

receiving a Determination by the Florida Commission on Human 

Relations; and, if so, 

 (2)  Whether Respondent committed an unlawful employment 

practice against Petitioner upon the basis of handicap. 

PRELIMINARY STATEMENT 

1.  Petitioner's Charge of Discrimination on the basis of 

age and handicap was filed June 18, 2001, with the Florida 

Commission on Human Relations. (Bench Exhibit 1)  The Commission 

assigned its investigation to the federal Equal Employment 

Opportunity Commission (EEOC). 

2.  On November 19, 2001, the EEOC entered its determination 

that it was "unable to conclude that the information obtained 

established violations of the statutes."  At that time, more than 

180 days had passed since the Charge of Discrimination had been 

filed, without the Florida Commission's entering its 

determination.   

3.  Without awaiting a determination from the Florida 

Commission and without requesting a "right to sue" letter, 

Petitioner filed, on December 13, 2001, a Petition for Relief 

with the Florida Commission.  This Petition was filed within 35 

days of the EEOC's November 19, 2001, determination.  On or about 
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December 31, 2001, the Florida Commission transmitted the 

Petition to the Division of Administrative Hearings. 

4.  Respondent's Motion to Dismiss upon jurisdictional 

grounds was denied after additional filings and oral argument. 

5.  At final hearing, the Charge of Discrimination was 

admitted as Bench Exhibit 1, and Petitioner waived the charge of 

"age" discrimination, limiting himself to alleged "handicap 

discrimination," pursuant to Section 760.10(1)(a), Florida 

Statutes.   

6.  Petitioner presented the oral testimony of Aimee Steele 

Noble, David Scott Crawford, M.D., and Donald P. Twiggs, M.D., 

and testified on his own behalf.  Petitioner's Exhibits 1-16 were 

admitted in evidence.   

7.  Respondent presented the oral testimony of Brenda 

Rothwell, Jack D'Amato, and Susan Abels.  Respondent's Exhibits 

1a-c, 3a-c, 4a-d, 5, 6a-c, and 10a, were admitted in evidence.   

8.  No Transcript was provided. 

9.  The Joint Pre-hearing Stipulation and both Proposed 

Recommended Orders, timely filed under the parties' agreed 

extended time frame, have been considered. 

FINDINGS OF FACT 

10.  Paragraphs 1-3 of the Preliminary Statement are adopted 

as Findings of Fact. 
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11.  Respondent is an "employer" within the definition of 

Section 760.02(7), Florida Statutes. 

12.  Petitioner was hired in January 1996, as a Code 

Enforcement Officer.  His job description entailed inspecting 

property within Nassau County, writing up inspection reports, and 

assisting in the prosecution of violations, as follows:  

MAJOR JOB DUTIES: 
 
1.  Inspects residential and non-residential  
    properties to determine whether  
    properties are in compliance with County  
    zoning code, sign ordinance, litter 
    ordinance, 911 house numbering, and other  
    codes and ordinances. 
 
2.  Inspects active construction sites for  
    compliance with building permits and 
    contractor licensing requirements. 
 
3.  Inspects buildings for unsafe conditions  
    and initiates abatement actions on  
    emergency conditions. 
 
4.  May be required to offer testimony in  
    Court regarding condition of persons  
    and/or properties which have been found  
    to be in violation of applicable County  
    codes or ordinances. 
 
5.  Prepares records and reports on observed  
    violations and identifies improvements  
    needed or conditions requiring  
    correction. 
 
6.  Performs re-inspections; prepares  
    necessary records and reports regarding  
    re-inspections. 
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7.  Maintains a current knowledge of all  
    codes, ordinances, procedures and  
    techniques involved in the field of code  
    enforcement. 
 
8.  Counsels with contractors and property  
    owners and participates in meetings and  
    events to promote citizen understanding  
    of County ordinances and codes. 
 
(The Major Job Duties are not a complete 
statement of all duties required of the job.  
Incumbents will be required to perform such 
other related job duties as may be assigned 
or required.) (P-1) 
 

 13.  Once a Code complaint was determined by inspection to 

be "founded," a 30-day warning was issued to the offender, and a 

recheck inspection was made on the 30-day deadline.  Depending 

upon extensions and cleanup progress, a citation to appear in 

court or before the County Code Enforcement Board was issued.  

(P-15) 

 14.  Petitioner was hired with the understanding that he had 

one year in which to earn either a Level II Florida Code 

Enforcement Officer Certification or a Level II Florida Law 

Enforcement Officer Certification.  He did not timely meet either 

requirement.  Respondent had to prompt him, as described below. 

 15.  In February 1997, Petitioner was hospitalized for two 

weeks and diagnosed as having "bi-polar disorder."  Upon 

competent medical testimony, it is found that: Bi-polar disorder 

is a lifelong mental condition which impairs one's ability to 

concentrate and which can substantially limit one's major life  
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activities.  People with bi-polar disorder are more susceptible 

to stress than people who do not suffer from that condition.   

 16.  Petitioner was prescribed medications for his bi-polar 

disorder, the side-effects of which also include impairment of 

concentration.  In Petitioner's case, his bi-polar disorder, or 

the medicines prescribed to treat it, or a combination of both, 

manifested as mild paranoia and a lack of focus.  According to 

his psychiatrist, Petitioner's perceptions, particularly of 

others' motivations, may not be entirely accurate, and he can be 

distracted from his work by "thoughts of special meaning."  

Petitioner would benefit from structure in his daily work.  The 

amount of structure Petitioner needs depends upon his medical 

condition at any given time.   

 17.  However, with proper medication to stabilize his 

condition, medical personnel felt Petitioner was capable, upon 

release in 1997 and at the date of hearing, of performing the 

duties of a Code Enforcement Officer as described above.   

 18.  As of the date of hearing, Petitioner was employed by a 

medical transport company as a driver.  He picks up people at 

their homes and drives them to various hospitals and doctors' 

offices for medical appointments throughout three counties.  He 

does this 40 hours per week plus 30-35 hours of overtime every 

three weeks.1  His employer provides him with a "manifest," 
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listing the names and addresses for pickup, with the pickup time 

and destination for medical care.  He repeats trips to many 

locations, and he uses a map for unfamiliar locations.  He 

considers this manifest to be the only type of "agenda" he needs 

to do his current job.   

 19.  Petitioner's problems with daily living, due to his  

bi-polar disorder, include significant weight gain, needing his 

wife to set out his morning medications, and an inability to 

maintain his train of thought in daily life as well as in his 

professional life. 

 20.  When stabilized and released from the hospital in 1997, 

Petitioner returned to work.  Respondent's Risk Management 

(insurance) and Human Resources Offices knew that he had some 

mental condition.  His secretary, Aimee Steele, knew he had 

suffered a "nervous breakdown," Petitioner's term.  Jack D'Amato, 

Chief of Public Works, knew that Petitioner's hospitalization had 

been "stress-related."  However, Petitioner did not disclose his 

condition or request any special accommodation of his bi-polar 

condition from his superiors at that time. 

 21.  Petitioner was Respondent's sole Code Enforcement 

Officer from January 29, 1996, to March 1, 2000.  During this 

period, his daily work was largely unsupervised.  Until February 

2000, Petitioner clocked in and out with a card in a time clock,  
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and there was little or no oversight by his superiors of his 

arrival and departure times.   

 22.  Aimee Steele was hired as secretary for the Code 

Enforcement Office two weeks before Petitioner's 1997 

hospitalization.  In effect, this meant she acted as Petitioner's 

private secretary from that date until March 1, 2000, when Brenda 

Rothwell was hired as a second Code Enforcement Officer.   

 23.  Ms. Steele quit approximately two weeks after Brenda 

Rothwell was promoted to Code Enforcement Manager.  However, 

while Ms. Steele was employed in the Code Enforcement Office, she 

and Petitioner were good friends.  After she left Respondent's 

employ, Ms. Steele married one of Petitioner's in-laws.  She 

remains Petitioner's good friend. 

 24.  It was always Petitioner's responsibility to select 

appropriate continuing education courses, get prior approval from 

his superiors, and submit reimbursement claims through Office 

Manager Sue Abels.  While Ms. Steele was employed, she typed all 

the paperwork and Petitioner relied on her to do everything 

necessary except select his courses.   

 25.  Petitioner got his job assignments from a file basket 

with his name on it into which complaints taken by telephone and 

other forms were placed.  Apparently, while she was employed  

Ms. Steele wrote-up many of the telephone complaints, went into 

the filing cabinet to get out forms relative to 30-day rechecks, 
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and put this information in Petitioner's file basket.  Petitioner 

agreed that, regardless of his bi-polar diagnosis, these 

materials were sufficient to direct him to various inspection 

sites without any further directions. 

 26.  On August 15, 1997, Mr. D'Amato sent Petitioner a 

memorandum which reflected that repeated oral requests for 

Petitioner to provide a written, updated report on his office 

activities had gone unheeded.  Mr. D'Amato required that 

Petitioner schedule a meeting with him and bring a written report 

every two weeks. 

 27.  At all times material, Ms. Abels monitored all 

bookkeeping records and time records for Mr. D'Amato. 

 28.  On August 23, 1997, Ms. Abels circled Petitioner's 

arrival time on his timecard as "late."  

 29.  In October 1997, Petitioner was provided Respondent's 

non-discrimination policy in its Policies and Procedures Manual, 

which also contained personnel rules and grievance procedures.  

(R-6b-c).  While this document is not an example of clarity, the 

undersigned is satisfied that Petitioner was not misled by it.  

He testified that he never read it; merely signed for it; and 

also received, in his words, "almost weekly bulletins" on the 

subjects contained therein, including the accommodation rights of 

a disabled or handicapped person.2   
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 30.  During a regular review of invoices, Petitioner was 

notified on March 19, 1998, that the cell-phone he had been 

issued for business had been used after business hours for non-

job-related calls, totaling $128.40 in charges through March 10, 

1998.  Petitioner acknowledged that the calls had been personal 

calls made by his son.  Petitioner was given a written warning 

that if it happened again, he would be dismissed.  He was also 

required to turn in his cell-phone at the end of each work day 

and pay back the cost of the calls.  It was not until April 3, 

1998, that Petitioner reimbursed $77.07, against the total owed.  

On April 9, 1998, Petitioner was advised of more improper cell- 

phone charges going back to October 14, 1997.  As of April 28, 

1998, Petitioner still owed Respondent Employer $56.73 for 

improper calls, although he ultimately paid back the entire 

amount owed.  On June 16, 1998, Mr. D'Amato took the phone away 

from Petitioner because he had "shown an inability to follow 

instructions regarding the use of the cellular phone," and due to 

further abuse of Petitioner's cell-phone privileges, he was 

provided a radio in his truck which would reach a dispatcher in 

the main office.  (P-13 and R-4c.) 

 31.  Petitioner attempted to show that he had received 

disparate treatment because of the March 19, 1998, written 

warning to him and not to others who had also abused the phone 

policy, but he was only able to demonstrate that one other 



 11

employee took 19 days to pay $6.44 for personal calls made on his 

business phone over a two month period.  Petitioner did not 

demonstrate that this employee used a cell-phone or was otherwise 

"similarly situated" to himself.3  (P-14.) 

 32.  By an April 24, 1998 memorandum, Senior Planner Douglas 

Correia, a middle management supervisor of Petitioner, advised 

Mr. D'Amato that Petitioner's productivity had decreased because, 

on his 8:00 a.m. to 5:00 p.m. shift, Petitioner did not leave his 

office to begin inspections until 9:30 a.m. and returned to the 

office between 3:15 and 3:30 p.m., and because Petitioner spent 

most of his time in the office socializing with Ms. Steele.  The 

memorandum further stated that henceforth, to prevent Petitioner 

"conning" him, Mr. Correia would require Ms. Steele to provide 

Petitioner with a daily itinerary, placing new complaints, re-

visits, citations, and other matters geographically east and west 

of I-95, and Mr. Correia would then require Petitioner to follow 

the itinerary which would alternate inspection days for locations 

on the east or west sides of I-95.  (P-10 and R-6c)   

 33.  Based on the foregoing memorandum, it is found that the 

practice of having Ms. Steele provide an itinerary or agenda for 

Petitioner began April 24, 1998, for the reasons stated in the 

memorandum, and did not originate in February 1997 to assist 

Petitioner with his lack of focus.   
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 34.  The December 16, 1998, "roster," offered as 

representative of the "itineraries" Ms. Steele prepared for 

Petitioner, only constituted a list by names of the persons cited 

and an indication these were rechecks on the east side of I-95.  

(P-11).  Within Exhibit P-15, is a "roster" for court appearances 

and rechecks on August 17, 1998, which is similarly without any 

complaint numbers or addresses, and a "roster" for court 

appearances and complaints for December 21, 1998, which provided 

addresses and a brief description of the nature of the problem 

only for new complaints.  It is therefore found that Ms. Steele's 

"rosters," hereafter referred to as "agendas," never provided 

Petitioner with property addresses, citation numbers, dates of 

previous inspection, or any other information beyond the name of 

the property owner, except for new complaints, for which an 

address and description of the problem was given.  Petitioner 

testified he got all information not on the agendas from his file 

basket.   

 35.  On or about April 28, 1998, as part of the cell-phone 

investigation, Mr. D'Amato discovered that Petitioner still did 

not hold the necessary certifications he should have gotten by 

January 1997 (See Finding of Fact 14.)  Mr. D'Amato issued a 

memorandum giving Petitioner six months from April 28, 1998, to 

get either a Florida Level II Code Enforcement Officer 

Certificate or a Level II Florida Law Enforcement Officer 
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Certificate on his own time and at his own expense.  Mr. D'Amato 

also provided extensive information, calendars, and course 

descriptions of when and how Petitioner could attend the correct 

continuing education courses and take the test in time to meet 

the extended qualification date.  (R-4b)  Petitioner was 

ultimately certified July 31, 1998. 

 36.  On or about October 28, 1999, Petitioner was 

hospitalized for surgery on the atrium ring of his heart and 

installation of a pacemaker.  Petitioner was prescribed medicine 

and released to return to work with no medical restrictions.   

Mr. D'Amato and all co-employees knew the nature of this 

hospitalization.  Petitioner requested no accommodation from the 

Employer at that time.   

 37.  The heart condition and its medicines have contributed 

to Petitioner's weight gain.  They also have resulted in a need 

to use the restroom frequently and a need to move about after a 

period of sitting.   

 38.  In February 2000, the Code Enforcement Office was 

physically relocated, and Petitioner was required to fill out 

timesheets.  This was an honor system, but as of the March 27, 

2000, promotion of Brenda Rothwell to Code Enforcement Manager, 

she began to scrutinize Petitioner's arrivals and departures.   

 39.  On March 1, 2000, after competitive interviews, Brenda 

Rothwell was hired as a second Code Enforcement Officer of equal 
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rank with Petitioner.  Ms. Steele and others were her 

unsuccessful competitors for the second Code Enforcement Officer 

position.  Ms. Rothwell was fully certified when hired.  She got 

her assignments from a file basket with her name on it, like 

Petitioner's basket.   

 40.  On March 27, 2000, Ms. Rothwell was promoted, with no 

increase in pay, to Code Enforcement Manager.  As such, she 

became Petitioner's and Ms. Steele's immediate supervisor.  At 

that time, Ms. Rothwell had fourteen and a half years' experience 

as Code Enforcement Officer of Fernandina Beach compared to 

Petitioner's four years' experience with Respondent. 

 41.  Petitioner attributes his troubles with the Employer to 

Ms. Rothwell's "being hired (or promoted) to get rid of me," but 

it is noted that if his superiors had wanted to, they could have 

legitimately terminated him any time between January 1997, and 

the April 1998, letter giving him a six months' extension in 

which to obtain his minimum certification. 

 42.  Someone noted on Petitioner's timesheet for March 29, 

2000, that Petitioner had signed in earlier than his actual 

arrival time of 8:20 a.m.  Ms. Rothwell denied making the 

notation. 

 43.  Once promoted to manager, Ms. Rothwell set out to 

professionalize the Code Enforcement Office.  It is possible that 

she sometimes introduced new methods prior to obtaining formal 



 15

approval from her own superiors or the Code Enforcement Board.  

However, there is no doubt that as of March 27, 2000, she had de 

facto authority from her superiors, and by June 2000, when her 

managerial status was confirmed by the Board, she had full, 

formal authority to manage the Code Enforcement Office.  In one 

instance, she was not aware of a method of reporting citation 

case data Petitioner had used (P-15) before she instituted a 

different one.  Petitioner claimed she did not explain the 

changes or go over new procedures with him.  However, Petitioner 

never raised these issues with their mutual superiors or filed a 

grievance concerning them.  Rather, to every innovation Ms. 

Rothwell instituted, Petitioner replied something to the effect 

of "we don't do it that way." 

 44.  Petitioner and Ms. Steele did not get along well with 

Ms. Rothwell, nor she with them.  Ms. Steele testified that she 

quit two weeks after Ms. Rothwell's promotion to manager due to a 

"hostile work environment," but Ms. Steele failed to explain 

exactly what that phrase might describe, other than that she did 

not like Ms. Rothwell's extensive changes aimed at accountability 

of personnel.  Ms. Steele also failed to file a grievance. 

 45.  In April 2000, a third Code Enforcement Officer was 

hired on an equal footing with Petitioner.  He also got a file 

basket with his name on it. 
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 46.  Thereafter, Ms. Rothwell divided the inspections among 

the two officers and herself by placing the appropriate forms in 

their respective file baskets.  She also tried to keep Petitioner 

on the side of the I-95 axis with which he was most familiar.   

 47.  Petitioner testified that after Ms. Steele left, he 

personally had to take 30-day recheck forms out of the file 

cabinet and put them in his file basket and he no longer received 

his daily agenda of which forms from his file basket to process. 

 48.  Ms. Rothwell also imposed the new requirement that, in 

addition to a timesheet, each inspector had to fill out a daily 

log showing all the calls he or she made, the complaint number 

for each call, how much time was spent at each location, whether 

each property was in compliance or not in compliance, specific 

remarks about the condition of each property, and when the 

inspector signed in and out for lunch and breaks.  These logs 

were to be turned in at the office at the end of each day.  (R-5)   

 49.  On April 5, 2000, Petitioner told Ms. Rothwell that he 

would be attending a continuing education course in Jacksonville 

the next day from 8:00 a.m. to 5:00 p.m., She considered this 

inappropriately short notice, but at that time, Ms. Rothwell 

believed Petitioner had been pre-approved by their superiors for 

the April 6, 2000, class, as he previously had been approved for 

a March 2000, course through paperwork done by Ms. Steele.   
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 50.  Petitioner came to the Code Enforcement Office at  

8:15 a.m. on April 6, 2000, to pick up one of the Employer's 

trucks to go to the class.  He made out his timesheet showing he 

worked 8:00 a.m. to 5:00 p.m.  Ms. Rothwell marked his timesheet 

as showing he came in later than the time he signed in.  (P-9)  

He attended the class and received a certificate of completion. 

(R-3c).  When he was in class, he was supposed to show that fact 

on his timesheet, instead of showing that he was working.  He was 

not docked any pay as a result of this state of affairs, but it 

impacted a later decision to discipline him. 

 51.  On April 25, 2000, Mr. D'Amato, in the presence of  

Ms. Abels, discussed Petitioner's timesheets with him.   

Mr. D'Amato then gave Petitioner an oral reprimand for 

falsification of written records, on the basis of an 

investigation/audit performed by Ms. Abels.  (R-4d).  Mr. D'Amato 

relied on Ms. Abels' investigation to invoke the discipline.   

Ms. Abels relied, in part, on input from Ms. Rothwell and others.  

Not every underlying detail of these records was recreated by  

Ms. Abels or Ms. Rothwell at hearing, but Ms. Rothwell could 

specifically recall the April 6, 2000, incident.  Ms. Abels' 

investigation/audit showed four late morning arrivals, for which 

Petitioner wrote down a more favorable arrival time.  Only one of 

the four dates was the April 6, 2000, continuing education date 

described above.  The investigation/audit also showed Petitioner 
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took a short lunch, without Ms. Rothwell's approval, to 

compensate for his late arrival that morning, and three lunch 

breaks for which Petitioner wrote in a more favorable length of 

time than that actually taken.  The single April 6, 2000, 

component of the disciplinary action may have been unfair to 

Petitioner, but it does not constitute a conspiracy.  Ms. Abels 

is a very credible witness that no conspiracy existed.  There 

also is no evidence that the falsification of record charges 

related to Petitioner's mental or physical condition.    

 52.  Petitioner asserted that prior to Ms. Rothwell's 

employment he had understood that he could round the times on his 

timesheets into 15 minute increments.  The Policies and Procedure 

Manual does not support him. 

 53.  By a memorandum on or about August 9, 2000,  

Ms. Rothwell suspended Petitioner for five days without pay, from 

August 10 through August 15.  He was to report back to work on 

August 17, 2000.  This was discipline for "falsification of 

written records" (R-3a, R-5) due to 12 dates in July when she 

considered his logs to be incomplete and because she believed 

that on July 24, 2000, he called in from lunch, requesting the 

dispatcher to clock him in 21 minutes earlier than his call.   

 54.  The logs for the days listed in the August 9, 2000, 

disciplinary action generally support a finding that Petitioner 

did not complete all of the columns on each one, usually failing 
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to put in the complaint number and/or a complete address.  

Without complaint numbers, rechecks may go undone, prosecution of 

citations is hampered, and consistency of statistics is impaired. 

 55.  Ms. Rothwell testified that she accepted an oral report 

from someone in the main office, probably the dispatcher, that 

Petitioner had requested the dispatcher to falsify his sign-in 

time from lunch on July 24, 2000.  Ms. Rothwell could not recall 

for sure who told her.  As of the August 9, 2000, discipline, 

Petitioner did not deny her construction of events.  At hearing, 

Petitioner did not deny asking the dispatcher to sign him in, or 

that he was twenty-one minutes late in calling in from lunch on 

July 24, 2000, but he testified that when he made his explanation 

of the delay, the dispatcher said, "I'll take care of it."  

Petitioner's explanation for his lateness on July 24, 2000, was 

that his truck's two-way radio had not worked; that someone was 

on the pay phone nearest his lunch break; and that he had to 

drive to a second pay phone to call in.  It is noted that he 

personally stated on his log for that day that he took only an 

hour for lunch.  (R-3a, R-5).  

 56.  Because of the August 9, 2000, suspension, Petitioner 

consulted the Center for Independent Living of Jacksonville, an 

organization which assists disabled persons.  One of its 

Coordinators wrote a letter to Mr. D'Amato on August 15, 2000, 

asking for "reasonable accommodations" of Petitioner's health 
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conditions and medication problems, pursuant to the ADA.    

Bi-polarity is not named in the letter; it is referred to as a  

"medical condition."  The letter does disclose Petitioner's heart 

condition.  (P-2) 

 57.  The accommodations requested were flexibility in 

Petitioner's lunch hour and his 15 minute breaks each morning and 

afternoon; the opportunity to walk around after every 30-40 

minutes of sitting; and reinstating the agendas of the past to 

help him focus and to ensure he and his immediate supervisor were 

not miscommunicating priorities.  (P-2) 

 58.  Mr. D'Amato requested that Petitioner provide medical 

verification of his need for accommodations.   

 59.  On August 16, 2000, Dr. Twiggs, a Family Practice 

Physician, sent a letter stating that to the best of his  

knowledge, Petitioner could perform the duties of a Code 

Enforcement Officer.  (P-3)   

 60.  On August 23, 2000, Dr. Twiggs sent another letter 

saying that Petitioner was medically stable and able to perform 

the duties of a Code Enforcement Officer.  He did not mention bi-

polarity but went on to say that: 

As a result of his medication, I agree that 
there is a need for frequent water and 
restroom breaks which should be a reasonable 
request for accommodation and flexibility in 
lunch, morning, and afternoon breaks. 
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Because of a heart condition, it is advisable 
that after 30-40 minutes of sitting, he 
should stand and walk around for a few 
minutes to help improve circulation. 
 
As he sometimes has difficulty focusing 
initially in the morning after taking his 
medication, I agree that a daily or weekly 
agenda and good communication with his 
immediate supervisor should help with his 
focusing on priorities and details of his 
duties.  (P-4) 
 

 61.  On August 11, 2000, Ms. Rothwell had sent Petitioner a 

speed memo telling him to proceed with a new case number and a 

weekly status report on code violations of a certain property 

location and its owner.  Petitioner was on suspension August 10-

15, 2000.  Presumably, he reported for work on August 17, 2000.  

Petitioner failed to report to Ms. Rothwell on the named property 

on August 25, 2000, as required by her prior speed memo.   

Ms. Rothwell brought this to his attention by an August 28, 2000, 

formal memorandum.  However, Petitioner had written a speed memo 

to Ms. Rothwell, dated August 22, 2000, stating that he had done 

all he could and "why don't you go give him a citation (repeat 

offense) and bring him before the Board."  Ms. Rothwell, not 

unreasonably, construed his reply as telling her to "go do it 

yourself,"  which she received August 29, 2000.  On that date, 

she cited Petitioner with insubordination, warning him that any 

future incidents of the same nature would result in his 

termination.  (R-3b) 



 22

 62.  On August 31, 2000, the Employer agreed, in writing, to 

all of Petitioner's requests for accommodation.  Ms. Rothwell and  

Mr. D'Amato were copied with this memorandum.  (P-5) 

 63.  Sometime thereafter, there was a reorganization which 

placed the Code Enforcement Office under the supervision of  

Mr. Whitey Moran of the Building Department, rather than  

Mr. D'Amato of the Public Works Department. 

 64.  Ms. Rothwell bought a two-gallon water cooler, which 

Petitioner was permitted to fill with the Employer's water and 

ice and carry in his truck.  He was permitted to take stretch 

breaks every 30 to 40 minutes and to take restroom breaks as 

necessary.  He got a 15-minute break in the morning, an hour for 

lunch, and a 15-minute break in the afternoon.  The Employer 

initially requested that he radio in whenever he left and 

returned to his truck for these breaks and for inspections, so 

that the Employer could be sure he had not collapsed and was not 

in need of help due to his disclosed medical conditions, but that 

request was rescinded within a few days.   

 65.  Petitioner testified that Ms. Rothwell told him she 

would never provide him with an agenda.  Their conflicting 

accounts of what was said amounts to a "he said/she said" 

situation dependent more upon their respective viewpoints than 

accuracy, and constitutes an equipoise of evidence.   
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 66.  Ms. Rothwell testified that the complaints all had a 

complaint number in their upper right-hand corner and she 

regularly attached all the complaints from Petitioner's file 

basket to a two-part speed memo upon which she had written the 

numbers of the attached complaints, but she could produce none of 

these "packaged agendas" at hearing and none were produced in 

response to an appropriate discovery request.  Petitioner 

testified that he wanted Ms. Rothwell to provide him with the 

Aimee Steele-type of agenda described above at Finding of Fact 

34, but she never did.  Upon the credible evidence and testimony 

as a whole, it is found that Ms. Rothwell did not provide any 

list/agenda of locations. 

 67.  Having determined as fact that the Employer did not 

provide a daily agenda, listing each day's inspections by name of 

property owner and whether they were rechecks or something else 

and whether they were on one side of I-95 or the other, it is 

significant to note Petitioner's view of what such an agenda 

purportedly would have done.  Petitioner testified that he knew 

how to do his job and that he only needed an agenda to avoid  

Ms. Rothwell's accusing him each time he returned to the office 

of not doing an assignment or asking why he had followed up on 

one complaint and not another.  Also, Petitioner never told  

Ms. Rothwell or anyone that he could not do his job as structured 

without an agenda after August 31, 2000.  He never raised the 
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absence of an agenda with Mr. D'Amato, Mr. Moran, the County 

Coordinator, or the Human Resources Office, and he never filed a 

grievance. 

 68.  Petitioner's explanation as to why he never filed a 

grievance against Ms. Rothwell or anyone else was that  

Mr. D'Amato had intimidated him during the 1998 investigation of 

Petitioner's cell-phone calls by saying something about "the buck 

stops here," and "you should not go against the chain of 

command."  Assuming arguendo that Mr. D'Amato made such comments 

in 1998, and Mr. D'Amato denied that he did, it is illogical to 

assume the comments were designed to deter Petitioner from filing 

a legitimate grievance with Mr. Moran against Ms. Rothwell in 

2000, especially since Petitioner agreed his cell-phone had been 

misused when Mr. D'Amato's comments were allegedly made. 

 69.  On or about October 9, 2000, it was discovered that 

Petitioner had attended an approved continuing education course 

in March 2000, but that on April 6, 2000 and in May 2000, he had 

attended courses without pre-approval, and had thereby obligated 

the Employer to pay $383 directly to the university hosting the 

classes.  This violation of the Employer's Policies and Procedure 

Manual added to the April 24, 1998, memorandum on poor 

productivity (Finding of Fact 32), the April 25, 2000, oral 

reprimand for falsification of records (Finding of Fact 51), the 

August 9, 2000, suspension for falsification of records (Finding 
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of Facts 53-55), and the August 29, 2000, written warning for 

insubordination (Finding of Fact 61), resulted in Ms. Rothwell  

suspending Petitioner without pay for five days, on October 12, 

13, 16, 17, and 18, 2000.  (R-3c) 

 70.  Petitioner testified that he perceived Ms. Rothwell as 

"out to get him," either because she gave him three-day 

suspensions on Fridays or gave him three suspensions on Fridays, 

intimating that his work schedule could cause him to suffer 

greater punishment if he were suspended on a Friday than some 

other day, although how is unclear.  There is no evidence of 

Petitioner's being suspended for three days.  There is no 

evidence of Ms. Rothwell suspending him three times for five 

days.  Therefore, his testimony on this issue is not persuasive.   

 71.  It is also notable that Petitioner did not file a 

grievance against Ms. Rothwell for improperly or unfairly 

suspending him either of the two times she suspended him. 

 72.  By December 2000, each of the three Code Enforcement 

Officers were required to do 20-30 inspections per day.  

Petitioner's logs (R-5) showed far less than that number were 

being done by him. 

 73.  On December 14, 2000, a complaint was received by  

Ms. Rothwell because Petitioner investigated a location he 

erroneously got out of the file cabinet himself. 
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 74.  On December 15, 2000, Ms. Rothwell, with the 

concurrence of Mr. Moran and the Human Resources Coordinator, 

terminated Petitioner, effective January 3, 2001, for offenses 

against the Policies and Procedure Manual.  The termination 

memorandum cited the April 24, 1998, productivity memorandum; 

April 25, 2000, oral warning; an allegation that on June 13, 

2000, Petitioner had placed a citation warning in a residential 

mail box, contrary to the Code requirement of mailing it; the 

August 9, 2000, five-day suspension; the August 29, 2000, 

warning; and the October 9, 2000, five-day suspension.   

It also listed eleven citizen complaints of Petitioner's failure 

to perform his duties or poor performance which Ms. Rothwell 

characterized as "selective" or "improper" Code enforcement. 

 75.  The nature of the complaints synopsized in Ms. 

Rothwell's December 15, 2000, memorandum are varied.  A tortured 

construction of several of them might lead to conjecture that 

Petitioner went to the wrong address and cited the wrong property 

on one or more occasions.  However, many involved Petitioner's 

not going to the correct location at all or going to the location 

of an alleged citation and then turning in inspection remarks 

stating that the alleged Code violation was non-existent or 

resolved.  Thereafter, subsequent inspections by Ms. Rothwell 

and/or the other Code Enforcement Officer revealed no improvement 

or a worsening of the violation originally reported.  For 
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instance, Petitioner noted conditions that did not exist (trailer 

present after it was removed) or that the issue had been referred 

to a person (Mr. Larson) who no longer worked for the Employer at 

the time Petitioner claimed he had referred the matter to him.  

These situations amount to either falsification of records or 

selective enforcement by Petitioner.  In one instance, he refused 

to speak to a citizen he had cited.  Petitioner had seen the 

memorandum, but claimed never to have seen the complaints 

underlying Ms. Rothwell's synopses.  He did not refute each 

complaint synopsis at hearing. 

CONCLUSIONS OF LAW 

76.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause,  

pursuant to Section 120.57(1), and Chapter 760, Florida Statutes.  

 77.  As previously ruled by interlocutory order, Petitioner 

has the right to a hearing on the merits in this proceeding, in 

this forum, despite the absence of a determination by the Florida 

Commission on Human Relations. 

 78.  Section 760.11, Florida Statutes, contemplates three 

scenarios resulting from the filing of a complaint with the 

Florida Commission on Human Relations: (1) a determination by the 

Commission that there is reasonable cause to believe that a 

discriminatory practice occurred (Section 760.11(4), Florida 

Statutes); (2) a determination by the Commission that there is 
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not reasonable cause to believe that a violation occurred 

(Section 760.11(7), Florida Statutes); or (3) a failure by the 

Commission to determine, within the 180 days provided by law for 

its investigation and conciliation procedures, whether there is 

or is not reasonable cause (Section 760.11(8), Florida Statutes).  

Where the Commission determines that there is reasonable cause, 

the complainant has two options: either file a lawsuit within one 

year of the reasonable cause determination or file a Petition for 

Relief, requesting an administrative hearing pursuant to Section 

120.57, Florida Statutes.  See Section 760.11(4), Florida 

Statutes.  Where the Commission determines that there is not 

reasonable cause, the complainant has 35 days from the 

Commission's determination in which to request an administrative 

hearing, and if the complainant does not do so, the claim is 

barred.  See Section 760.11(7), Florida Statutes.  Where the 

Commission fails to make any determination either way as to 

reasonable cause, the complainant may either file a lawsuit in 

court or request an administrative hearing.  See Section 

760.11(8), Florida Statutes.   

 79.  Petitioner was not required to do more than wait 180 

days for the Florida Commission to make a determination.  Under 

its work-sharing arrangement, the Commission deferred to the EEOC 

for its investigation.  The EEOC entered its determination, and 

Petitioner filed his Petition for Relief with the Florida 
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Commission more than 180 days after filing his Charge of 

Discrimination with the Florida Commission and within 35 days of 

the EEOC's determination.  The Florida Commission recognized the 

correctness of this procedure by referring the Petition to the 

Division of Administrative Hearings, pursuant to Section 

120.57(1), Florida Statutes. 

 80.  On the merits, Petitioner contends that he had a de 

facto agenda during the time that Aimee Steele worked for 

Respondent Employer, and therefore, such an agenda is ipso facto 

"reasonable;" that he requested this reasonable accommodation 

from Respondent Employer due to his bi-polar mental condition and 

heart condition; that the Employer perceived him as 

disabled/handicapped, and further recognized the reasonableness 

of the agenda request when it agreed to provide an agenda; and 

that because the Employer did not provide that single reasonable 

accommodation, Petitioner is entitled to relief by all forms of 

back pay, with costs and attorney's fees.   

 81.  It is Respondent's contention that Petitioner is not 

statutorily handicapped because his combined bi-polar and heart 

conditions do not substantially limit his major life activities 

under the tests applied in the recent case of Toyota Motor 

Manufacturing, Kentucky, Inc. v. Williams, 112 S. Ct. 681 (2002). 
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 82.  Subsection 760.10(1)(a), Florida Statutes, provides: 

(1)  It is an unlawful employment practice 
for an employer: 
 
(a)  To discharge or fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of an 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  (Emphasis supplied). 

 
 83.  Although this process, in this forum, may not 

adjudicate any rights under federal law, it is appropriate to 

interpret Subsection 760.10(1)(a), Florida Statutes, by reference 

to federal case law under the Civil Rights Act (Title VII), the 

Rehabilitation Act, and the Americans with Disabilities Act 

(ADA).  School Board of Leon County v. Weaver, 556 So. 2d 443 

(Fla. 1st DCA 1990); Hunter v. Winn-Dixie Stores, Inc., FCHR Case 

No. 82-0799 (February 23, 1983).   

 84.  Accordingly, Petitioner must prove the following in 

order to establish a prima facie case of handicap discrimination: 

A.  He is handicapped within the meaning of 
the Florida Civil Rights Act; 
 
B.  He was otherwise qualified for his job; 
and 
 
C.  He was harassed or terminated solely by 
reason of his handicap. 

 
Brand v. Florida Power Corporation, 633 So. 2d 504 (Fla. 1st DCA 

1994).   
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 85.  Florida has yet to adopt the more enlightened term, 

"disability," and Section 760.10, Florida Statutes, does not 

define "handicap."  However, in Brand, supra, the court adopted 

the definition of handicap found in Section 504 of Title V of the 

Rehabilitation Act of 1973, and stated: 

Section 504 specifically refers to 29 U.S.C. 
Sec. 706(8)(B) for the definition thereof.  
The latter defines an "individual with 
handicaps," subject to certain exceptions not 
applicable to this case as one "who (i) has a 
physical or mental impairment which 
substantially limits one or more of such 
person's major life activities, (ii) has a 
record of such an impairment, or (iii) is 
regarded as having such an impairment."  
Examples of major life activities include 
caring for oneself, walking, seeing, 
speaking, breathing, learning, and working. 
(Emphasis supplied).   

 
Id. at 510, FN 10. 

 
 86.  The same definition of disability is set out in the 

ADA.  In Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 

supra., the United States Supreme Court, in a unanimous decision, 

provided guidance, for purposes of the ADA, as to how 

"handicap/disability" is to be proven: 

* * * 

Merely having an impairment does not make one 
disabled for purposes of the ADA.  Claimants 
also need to demonstrate that the impairment 
[substantially] limits a major life activity. 
(Bracketed material added for clarity).   

 
* * * 
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The word "substantial" thus clearly precludes 
impairments that interfere in only a minor 
way with the performance of manual tasks from 
qualifying as disabilities Cf.  Albertson's, 
Inc. v. Kirkinburg, 527 U.S., at 565, 119 S. 
Ct. 2162 (explaining that a "mere difference" 
does not amount to a "significant 
restric[tion]" and therefore does not satisfy 
the EEOC's interpretation of "substantially 
limits").   

 
* * * 

 
"Major life activities" thus refers to those 
activities that are of central importance to 
daily life.  In order for performing manual 
tasks to fit into this category -- a category 
that includes such basic abilities as 
walking, seeing, and hearing -- the manual 
tasks in question must be central to daily 
life.  If each of the tasks included in the 
major life activity of performing manual 
tasks does not independently qualify as a 
major life activity, then together they must 
do so. 
 

* * * 
 
We therefore hold that to be substantially 
limited in performing manual tasks, an 
individual must have an impairment that 
prevents or severely restricts the individual 
from doing activities that are of central 
importance to most people's daily lives.  The 
impairment's impact must also be permanent or 
long-term.  See 29 CFR §§ 1630.2 (j)(2)(ii)--
(iii)(2001).  
 
It is insufficient for individuals attempting 
to prove disability status under this test to 
merely submit evidence of a medical diagnosis 
of an impairment.  Instead, the ADA requires 
those "claiming the Act's protection . . . to 
prove a disability by offering evidence that 
the extent of the limitation [caused by their 
impairment] in terms of their own experience  
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. . . is substantial."  Albertson's, Inc. v. 
Kirkinburg, supra, at 567, 119 S. Ct. 2162. . 
. . 

 
* * * 

 
 . . . Congress intended the existence of a 
disability to be determined in such a case-
by-case manner.  See Sutton v. United Air 
Lines, Inc., supra, at 483, 119 S. Ct. 2139; 
Albertson's, Inc. v. Kirkinburg supra. at 
556, 119 S. Ct. 2162. . . . The determination 
of whether an individual has a disability is 
not necessarily based on the name or 
diagnosis of the impairment the person has, 
but rather on the effect of that impairment 
on the life of the individual"); ibid.  (The 
determination of whether an individual is 
substantially limited in a major life 
activity must be made on a case-by-case 
basis.) 

 
* * * 

 
An individualized assessment of the effect of 
an impairment is particularly necessary when 
the impairment is one whose symptoms vary 
widely from person to person. 

 
* * * 

 
When addressing the major life activity of 
performing manual tasks, the central inquiry 
must be whether the claimant is unable to 
perform the variety of tasks central to most 
people's daily lives, not whether the 
claimant is unable to perform the tasks 
associated with her specific job. 

 
* * * 

 
The definition is intended to cover 
individuals with disabling impairments 
regardless of whether the individuals have 
any connection to a workplace.   

 
* * * 
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. . . the manual tasks unique to any 
particular job are not necessarily important 
parts of most people's lives.  As a result, 
occupation-specific tasks may have only 
limited relevance to the manual task inquiry.   

 
* * * 

 
The Court, therefore, should not have 
considered respondent's inability to do such 
manual work in her specialized assembly line 
job as sufficient proof that she was 
substantially limited in performing manual 
tasks.   

 
* * * 

 
Yet household chores, bathing, and brushing 
one's teeth are among the types of manual 
tasks of central importance to people's daily 
lives, and should have been part of the 
assessment of whether respondent was 
substantially limited in performing manual 
tasks. 

 
 87.  Respondent's position is that the medical evidence and 

Petitioner's testimony herein do not meet the foregoing tests 

because Petitioner can manage his daily life and work for a 

living in a job requiring similar functions to those he performed 

with the Respondent Employer.  Respondent apparently overlooks 

Petitioner's testimony that the new employer provides an agenda 

which Respondent did not.   

 88.  The undersigned disagrees with Respondent's application 

of the "manual tasks" test of Williams to the case at bar.  

Williams, a case involving carpal tunnel syndrome and accepting 

EEOC regulations, is instructive on several levels, but is not 
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controlling here.  In elaborating on Sutton v. United Air Lines, 

Inc., 19 S. Ct. 2139 527 U.S. 471 (1999), the Court is merely 

making clear that "disability," for ADA purposes, must extend to 

life activities, not just limited or categorical employment 

applications.  Specifically, the Court said: 

Sutton v. United Air Lines Inc . . .said only 
that "[w]hen the major life activity under 
consideration is that of working, the 
statutory phrase 'substantially limits' 
requires . . . that plaintiffs allege that 
they are unable to work in a broad class of 
jobs."  527 U.S., at 491, 119 S. Ct. 2139 
(emphasis added) . . . In Sutton we noted 
that even assuming that working is a major 
life activity, a claimant would be required 
to show an inability to work in a "broad 
range of jobs," rather than a specific job 
Id., at 492, 119 S. Ct. 2139. . . . Nothing 
in the text of the Act, our previous 
opinions, or the regulations suggests that a 
class-based framework should apply outside 
the context of the major life activity of 
working. (Emphasis in original).   

 
 89.  Clearly, under Williams' interpretation of the ADA, 

"manual tasks" constitutes "a major life activity," but so does 

thinking.  Indeed, it is hard to imagine any life activity more 

"substantive" or more equally applicable to daily, as well as 

professional, life than thinking, unless it is the "breathing" 

enunciated in Brand.  How much a mental condition may affect 

daily life is less easily quantified than a handicap affecting 

specific manual tasks.  Therefore, the undersigned is not 

persuaded that the Williams tests for manual tasks can be applied 
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to exclude this Petitioner's mental condition.  Moreover, the 

Florida Commission on Human Relations has historically defined 

"handicap" as a "condition that prevents normal functioning in 

some way; a person with a handicap does not enjoy in some measure 

the full normal use of his sensory, mental or physical 

faculties."  (Emphasis supplied).  See the Final Order in Clark 

v. Jackson County Hospital, DOAH Case No. 95-4956, FCHR Case No. 

94E-814, FCHR Order No. 97-019 (June 25, 1997); Williams v. Metro 

Traffic Control, Inc., 17 FALR 3772, at 3773 (FCHR 1995) and 

cases therein. 

 90.  Also, even under the Toyota Motor Manufacturing, 

Kentucky, Inc. v. Williams tests, Petitioner presented medical 

evidence and his own "real world" experience evidence that his 

combined physical (heart and circulatory problems) and mental 

(bi-polar disorder) conditions, together with the necessary 

medications therefor, substantially limit his major life 

activities by causing weight gain, at least minimal dependence on 

others for organization and direction in life as well as work 

(organization of medications, and an agenda or manifest), the 

need to walk after each 30-40 minute sitting episode, and the 

need for frequent restroom breaks.   

 91.  Finally, the Employer perceived Petitioner as 

handicapped by agreeing to provide accommodations, including an 

agenda.  Unlike some of the federal legislation and its case law 
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progeny, the Florida Civil Rights Act has long espoused the 

concept that an employer's merely perceiving the employee as 

handicapped is sufficient to establish "handicap" under Section 

760.10(1)(a), Florida Statutes.  Greene v. Seminole Electric Co-

op, Inc., 701 So. 2d 646 (Fla. 5th DCA 1997); Gordon v. E.L. Hamm 

and Associates, 100 F.3d 1029 (11th Cir. 1996).  Herein, the 

Employer went further than mere acquiescence by requesting a 

medical opinion and involving its Human Resources Office.4 

 92.  Therefore, it is concluded that Petitioner has met the 

first prong necessary to establish a prima facie case under the 

Florida Civil Rights Act.  He is statutorily handicapped. 

 93.  Petitioner also has demonstrated he was otherwise 

qualified for his job at the time he was terminated, so the 

second prong has been met. 

 94.  A qualified individual with a disability may establish 

unlawful discrimination by showing that he was not provided 

reasonable accommodation.  Jackson v. Veterans Administration, 22 

F.3d 277 (11th Cir. 1994).  Only after the employee has satisfied 

[the burden of requesting an accommodation] and the employer 

fails to provide that accommodation can the employee prevail on a 

claim [of discrimination].  Gaston v. Bellingrath Gardens and 

Home Inc., 167 F.3d 1361 (11th Cir. 1999). 

 95.  Herein, the employer agreed to all of Petitioner's 

requests for accommodation, including providing the agenda.  
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There has never been a dispute as to whether any of the 

accommodations, including the agenda, were reasonable.  The 

agenda was, in fact, not provided.  Therefore, the third prong of 

a prima facie case has been met. 

 96.  However, Petitioner's prima facie case does not end the 

necessary legal analysis.  In Department of Corrections v. 

Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991), the Florida  

Supreme Court analyzed the types of claims under the Florida 

Civil Rights Act as follows: 

The United States Supreme Court set forth in 
procedure essential for establishing such 
claims in McDonnell Douglas Corp v. Green, 41 
U.S. 792 (3 S.CT. 1817, 36 L.Ed. 2d 668 
(1973), which was then revisited in detail in 
Texas Department of Community Affairs v. 
Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 
L.Ed. 2d 207 (1981).  Pursuant to the Burdine 
formula, the employee has the initial burden 
of establishing a prima facie case of 
intentional discrimination, which once 
established raises a presumption that the 
employer discriminated against the employee.  
If the presumption arises, the burden shifts 
to the employer to present sufficient 
evidence to raise a genuine issue of fact as 
to whether the employer discriminated against 
the employee.  The employer may do this by 
stating a legitimate, nondiscriminatory 
reason for the employment decision; a reason 
which is clear, reasonably specific, and 
worthy of credence.  Because the employer has 
the burden of production, not one of 
persuasion, which remains with the employee, 
it is not required to persuade the trier of 
fact that its decision was actually motivated 
by the reason given.  If the employer 
satisfies the burden, the employee must then 
persuade the fact finder that the proffered 
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reasons for the employment decision was 
pretext for intentional discrimination.  The 
employee may satisfy this burden by showing 
directly that a discriminatory reason more 
likely than not motivated by the decision, or 
indirectly by showing that the proffered 
reasons for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his other ultimate burden of demonstrating by 
a preponderance of evidence that he or she 
has been the victim of intentional 
discrimination.  (Citations omitted). 

 
 97.  In order for Petitioner to prevail in a disparate 

treatment case and obtain the relief he seeks, Petitioner must 

establish that Respondent's employment decision was based on a 

protected status, i.e., Petitioner's handicap.  In this case, 

Petitioner has the burden of presenting evidence sufficient to 

establish that his handicap(s), most notably his bi-polar 

disorder, was a determining factor in the employment decision 

made to discharge him.  See U.S. Postal Service Board of 

Governors v. Aikens, 460 U.S. 711, 715 (1983); Penna v. 

Brattleboro Retreat, 702 F.2d 812 (10th Cir. 1978).  In other 

words, Petitioner must prove that what motivated Respondent to 

discharge him was his disability or Respondent's perception of 

his disability. 

 98.  Respondent Employer is not required to do more than 

present its non-discriminatory reasons.  It is not required to 

persuade.  The standards of proof still require that Petitioner 

show the Employer's evidence is merely a pretext for 
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discrimination.  See generally Bass v. Bd. of County 

Commissioners of Orange County, 242 F.3d 996, 1013 (11th Cir. 

2001), Simmons v. Camden County Bd of Educ., 757 F.2d 1187 (11th 

Cir. 1985) cert den. 474 U.S. 981, 106 S. Ct. 385 (1985).  

Cf- Kirby v. Colony Furniture Co., 613 F.2d 696 (8th Cir. 1980).   

 99.  Respondent Employer herein terminated Petitioner for 

the following named reasons: the April 24, 1998, productivity 

memorandum; April 25, 2000 oral warning; an allegation on  

June 13, 2000, that Petitioner had placed a citation warning in a 

residential mail box contrary to the Code requirement of mailing 

it; the August 9, 2000, five-day suspension; the August 29, 2000, 

warning; and the October 9, 2000, five-day suspension, in 

addition to 11 citizen complaints of Petitioner's failure to 

perform his duties or poor performance.  Ms. Rothwell decided to 

terminate after reinspections and investigation of the 

complaints.  Some of these situations amounted to either 

falsification of records or selective enforcement by Petitioner.  

(See Findings of Fact 74-75). 

 100.  The exhibits fairly demonstrate Petitioner's 

insubordination detailed in the August 29, 2000, warning, which 

is clearly unrelated to any description of his various medical 

conditions or any need for an agenda.  Basically, he was given a 

very detailed instruction amounting to a limited agenda, and, in 

writing, he declined to do it.   
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 101.  Petitioner's failure to properly keep logs and 

timesheets or truthfully and accurately fill out inspection 

reports is not related to the absence of an agenda.  His failure 

to adhere to the Code he is supposed to administer is not related 

to the absence of an agenda.  His written refusal to carry out a 

written order/agenda is not a "symptom" of his handicap.  See 

dissent in Jackson v. Veterans Administration, supra. 

 102.  In light of Petitioner's testimony that he did not 

really need a daily agenda to do his job, but only to hold  

Ms. Rothwell accountable for persecuting him, together with his 

failure to refute all of the charges contained in the April 25, 

2000, oral warning for falsifying records; the June 13, 2000, 

complaint allegation; the August 9, 2000, suspension; and the 

October 9, 2000, suspension; none of which directly relate to 

doing the wrong inspection or going to the wrong location, and 

his failure to even address several of the eleven complaints 

contained in the December 15, 2000, termination memorandum, it is 

concluded that Petitioner did not meet the shifting burden of 

proof for these types of cases by showing that the Employer's 

proffered reasons for his termination are not worthy of belief.   

 103.  Without some reasonable causal connection between the 

Employer's reasons for termination and the handicap, a symptom of 

the handicap, or the Employer's failure to accommodate him with 

an agenda, Petitioner cannot prevail. 



 42

 104.  Moreover, the reasons the Employer could have 

terminated Petitioner and did not (his failure to timely obtain 

minimal certification and his permitting expensive misuse of his 

business cell phone) militate against a conclusion that the other 

reasons given by the Employer for termination constituted a 

pretext.   

RECOMMENDATION 

Based upon the foregoing findings of fact and conclusions of 

law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief and Charge 

of Discrimination. 

DONE AND ENTERED this 16th day of July, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of July 2002. 
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      ENDNOTES 
 
1/  Petitioner's pay and emoluments are unrefuted as follows: 
Petitioner's annual salary with Respondent was $26,000, and he 
had, as benefits of the employment, health insurance paid by 
Respondent and life insurance of $100,000 on himself and $50,000 
on his wife.  The cost to Petitioner to replace the life 
insurance would have been $4,500 per year.  Following  
Petitioner's termination by Respondent, effective January 3, 
2001, he sought new employment, applying to over 100 prospective 
employers.  On August 1, 2001, he obtained employment as a 
community transportation driver in Duval County, making $23,000 
per year.  However, he was not eligible for health insurance 
provided by his new employer until April 2002.  His new employer 
does not provide life insurance.  From January 2001 until April 
2002, Petitioner had health insurance through his wife's employer 
at a cost to him of $75.00 per week. 
 
2/  The Policies and Procedure Manual (R-6c) states at page 5 
that the hiring and promotion practice is not to discriminate on 
the basis of "race, color, sex, age, religion, disability, 
marital status, veteran status or national origin" and goes on to 
state that this is to be the policy in all terms and conditions 
of employment.  Unfortunately, it goes on, at pages 6 and 7 to 
only prohibit harassment for "ethnic background, sex, age, or 
religion," and to require immediate complaints and to provide a 
confidential investigation in connection only with those matters.   
 
 The grievance procedure, at pages 8 and 9, is so poorly 
constructed, it should be noted:  

 
 Present any problems within ten working days 
of the event and the Department Head will 
normally respond within 10 working days. A 
failure to respond should be treated as a 
denial of the grievance.  If there is a 
disagreement between you and your supervisor, 
you may request to have that disagreement 
reviewed by the next highest level of County 
management.  If the disagreement still 
exists, you should reduce the matter to 
writing within 10 working days of the event 
or incident giving rise to your grievance and 
submit it to the County Coordinator.  He will 
then conduct an independent review of the 
surrounding facts and his decision is final.  
This grievance procedure is intended for any 
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disagreements which might arise, including 
any disagreements concerning discipline 
and/or discharge.  All parties are expected 
to cooperate fully in resolving grievances 
under this procedure. 
 

 At pages 40-43 there is an explanation of a disabled 
employee's entitlement to reasonable accommodations and how to 
ask for them, an explanation of how to file a complaint with the 
County Coordinator for any discrimination on the basis of 
handicap/disability, the investigative procedure, the need for an 
appeal if the internal investigation goes against the employee, 
and information on the right to by-pass the internal procedure by 
going to the EEOC or Florida EEOC [sic.] 
 
3/  Exhibit P-12 applied to office phones in 1995, before 
Petitioner was hired, and Ms. Steele's testimony concerning other 
employees' alleged phone abuse was neither competent nor 
credible. 
 
4/  Conclusion 91 should not be read as holding that anytime an 
employer merely acquiesces in an accommodation, he "perceives" 
the employee as "handicapped" under the Florida Civil Rights Act.  
To do so would have a chilling effect on the generosity of 
employers who now initially grant requested accommodations 
without dispute or who experiment with accommodations to 
determine if they are, in fact, reasonable.  Such a construction 
would have the undesirable effect of inhibiting voluntary and 
cooperative accommodations and would create profuse litigation 
even before any job situation matured into discipline or 
termination.   
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
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Michael S. Mullin, Esquire 
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Post Office Box 1010 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
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issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
DONALD H. LAIRSEY, 
 
     Petitioner, 
 
vs. 
 
LEON COUNTY SHERIFF'S OFFICE, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-1441 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on June 27, 2002, in Tallahassee, Florida, before the Division 

of Administrative Hearings by its designated Administrative Law 

Judge, Diane Cleavinger.  

APPEARANCES 
 
 For Petitioner:  Donald Lairsey, pro se 
      8031 Smith Creek Road 
      Tallahassee, Florida  32310 
 
 For Respondent:  Linda G. Bond, Esquire 
      Powers, Quaschnick, Tischler 
        & Evans  
      1669 Mahan Drive 
      Tallahassee, Florida  32308 
 

STATEMENT OF THE ISSUES 

 The issues to be resolved in this proceeding are whether 

Respondent was the employer of Petitioner; and, whether 

Petitioner  was terminated from his employment with Respondent 

because of his race. 
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PRELIMINARY STATEMENT 

 On September 26, 2000, Petitioner, Donald Lairsey, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR).  The Charge of Discrimination alleged that the 

Leon County Sheriff's Office had terminated Petitioner based on 

his race.   

 On March 20, 2002, FCHR entered a Determination of No Cause 

on Petitioner's Charge of Discrimination.  Petitioner was 

advised of his right to contest FCHR's determination, by filing 

a Petition for Relief.  On April 3, 2002, Petitioner filed a 

Petition for Relief, alleging that he had been terminated from 

his employment based on his race.  The Petition listed the Leon 

County Sheriff's Office as the employer.  Petitioner's petition 

was forwarded to the Division of Administrative Hearings.  

 At the hearing, Petitioner testified in his own behalf and 

presented the testimony of three other witnesses.  No exhibits 

were offered into evidence.  Respondent did not call any 

witnesses or introduce any exhibits into evidence.   

 After the hearing, Respondent filed a Proposed Recommended 

Order on July 8, 2002.  Petitioner filed a Proposed Recommended 

Order on July 11, 2002. 
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FINDINGS OF FACT 
 
 1.  Petitioner is a white male. 

 2.  At all times relevant to this matter, Petitioner was 

employed with the City of Tallahassee (City).  Petitioner 

continues to be employed by the City. 

3.  As part of its municipal function, the City of 

Tallahassee has the responsibility of maintaining drainage 

ditches located within the City limits.  The Leon County 

Sheriff’s Office (Sheriff's Office) provides inmate work crews 

to the City for assistance in carrying out this responsibility.  

The Sheriff's Office also provides the inmates with any food or 

other items they require.  The inmate work crews are supervised 

by City employees who have completed the Sheriff’s Office 

certification program for supervising inmates.  The 

certification program is required because of security concerns 

involved with utilizing the labor of incarcerated individuals 

outside of the controlled environment of a jail.  Because of 

security concerns, employees are instructed not to provide 

contraband to inmates.  Contraband is defined as any item given 

to an inmate which the Sheriff's Office has not authorized to be 

given to the inmate.  If any items are provided to inmates, all 

inmates must receive the item.   

4.  Petitioner completed the certification program and was 

employed by the City to supervise inmate work crews.  He was 
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told during the training session that inmate supervisors could 

not provide contraband to inmates, but if any items were 

provided to inmates, all inmates must receive the item.   

5.  On or about August 16, 2000, Petitioner gave a bucket 

of Popeye's chicken to an inmate under his supervision.  The 

bucket of chicken had been given to Petitioner by a Popeye’s 

employee to give to the inmates because the Popeye's employee 

knew one of the inmates.  Each inmate received a piece of 

chicken.  However, even though Petitioner checked the bucket for 

weapons, Petitioner did not obtain or attempt to obtain 

authorization from the Sheriff's Office to give the chicken to 

the inmates.  When Sergeant Lee, a Sheriff’s Office sergeant, 

visited the work site and saw the chicken bucket and that 

chicken had been eaten, he asked Petitioner if he had given the 

chicken to the inmates.  Believing that he had done something 

wrong, Petitioner lied to Sergeant Lee and said that he had not 

given chicken to the inmates.  Sergeant Lee instructed 

Petitioner to return the inmates to the Leon County Jail. 

6.  While at the jail, Petitioner admitted that he had 

given the chicken to the inmates. 

7.  Petitioner was advised by the Sheriff’s Office that he 

could no longer supervise inmates.  The Sheriff's Office also 

advised the City that Petitioner was no longer certified to 
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supervise inmates.  The City then transferred Petitioner to 

another position but did not reduce his pay or benefits. 

8.  On a date after Petitioner’s removal from supervising 

inmates, the City held a luncheon and invited inmates.  There 

was no evidence presented that the invitation to lunch was or 

was not authorized by the Sheriff’s Office. 

9.  Ted Hubbard, a white City employee, has provided 

watermelons to inmates and other unnamed black inmate 

supervisors were present when Leon County employees gave 

Gatorade and other items to inmates.  Neither Hubbard nor any 

other person has been removed from supervising inmates.  

However, other than very vague references to these "other" 

supervisors, Petitioner offered no evidence of any similarities 

between his employment and these other employees or that the 

items allegedly given to the inmates were not authorized by the 

Sheriff's Office or that the Sheriff's Office even knew alleged 

contraband had been given to any inmates.  Certainly, no other 

person lied about providing items to inmates.   

10. At no time did the Sheriff's Office make any 

employment decisions on behalf of the City.  Likewise, at no 

time did the Sheriff's Office employ Petitioner.  In fact, the 

City made all decisions with regard to Petitioner's employment 

and was the actual employer of Petitioner.  Therefore, the 

Petition for Relief should be dismissed. 
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CONCLUSIONS OF LAW 

 11.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  Section 120.57(1), Florida Statutes.   

 12.  Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(1)(a)  To discharge or refuse to hire any 
individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
 

 13.  The Florida Civil Rights Act of 1992, Section 760.11, 

Florida Statutes, provides that a charge of discrimination must 

be filed within 365 days of the alleged violation, "naming the 

employer, employment agency, labor organization, or joint 

labor-management committee responsible for the violation."  

(emphasis supplied) 

14.  FCHR and the Florida courts have determined that 

federal discrimination law should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 FALR 567 (FCHR 1993).   
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 15.  The Supreme Court of the United States established in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII such as the one at bar.  This analysis was 

reiterated and refined in St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993).   

 16.  Pursuant to this analysis, Petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  If a prima facie case is 

established, Respondent must articulate some legitimate,     

non-discriminatory reason for its employment action.  If the 

employer articulates such a reason, the burden of proof then 

shifts back to Petitioner to demonstrate that the offered reason 

is merely a pretext for discrimination.  As the Supreme Court 

stated in Hicks, before finding discrimination, "[t]he fact 

finder must believe the Plaintiff's explanation of intentional 

discrimination."  509 U.S. at 519.   

 17.  In Hicks, the Court stressed that even if the fact 

finder does not believe the proffered reason given by the 

employer, the burden at all times remains with Petitioner to 

demonstrate intentional discrimination.  Id.  

 18.  In order to establish a prima facie case, Petitioner 

must establish that: 
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(a)  He is a member of a protected group; 
(b)  He is qualified for the position; 
(c)  He was subject to an adverse employment 
decision;  
(d)  He was treated less favorably than 
similarly-situated persons outside the 
protected class; and  
 

Canino v. EEOC, 707 F.2d 468, 32 FEP Cases 139 (11th Cir. 1983); 

Smith v. Georgia, 684 F.2d 729, 29 FEP Cases 1134 (11th Cir. 

1982); Lee v. Russell County Board of Education, 684 F.2d 769, 

29 FEP Cases 1508 (11th Cir. 1982), appeal after remand, 744 

F.2d 768, 36 FEP Cases 22 (11th Cir. 1984).   

 19. If Petitioner fails to establish a prima facie case of 

race discrimination, judgment must be entered in favor of 

Respondent.  Bell v. Desoto Memorial Hospital, Inc., 842 F.Supp. 

494 (M.D. Fla. 1994). 

 20. As indicated earlier, if a prima facie case is 

established, a presumption of discrimination arises and the 

burden shifts to Respondent to advance a legitimate,         

non-discriminatory reason for the action taken against 

Petitioner.  However, Respondent does not have the ultimate 

burden of persuasion but merely an intermediate burden of 

production.  Once this non-discriminatory reason is offered by 

Respondent, the burden shifts back to Petitioner.  Petitioner 

must then demonstrate that the offered reason was merely a 

pretext for discrimination.   



 9

 21.  In the instant case, Petitioner alleges that he was 

terminated because of racial discrimination.  Thus, Petitioner 

must prove by a preponderance of the evidence that Respondent 

acted with discriminatory intent.  Case law recognizes two ways 

in which Petitioner can establish intentional discrimination.  

First, discriminatory intent can be established through the 

presentation of direct evidence.  See Early v. Champion 

International Corporation, 907 F.2d 1081 (11th Cir. 1990).  

Second, in the absence of direct evidence of discriminatory 

intent, intentional discrimination can be proven through the 

introduction of circumstantial evidence.   

 22.  In this case, Petitioner's belongs to a protected 

class.  However, Petitioner was not terminated from his 

employment with the City.  He was transferred to another 

position which did not involve inmate supervision.  Petitioner's 

employment benefits remained the same.  Adverse employment 

actions do not encompass each and every aspect of one’s 

employment.  The courts have generally determined that ultimate 

decisions are limited to hiring, granting leave, discharging, 

promoting, and compensating employees.  See Landraf v. USI Film 

Products, 968 F.2d 427, 431 (5th Cir. 1992), wherein the court 

held that hostility from fellow employees and resulting anxiety, 

without more, cannot constitute an ultimate employment decision 

or adverse employment action.  Importantly, job reassignments 
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without any tangible harm are outside of the protection of   

Title VII.  Davis v. Town of Lake Park, Florida, 245 F.3d 1232, 

1245 (11th Cir. 2001).  In this case, there was no adverse 

employment action taken against Petitioner.  Therefore, 

Petitioner did not establish a prima facie case against 

Respondent and the Petition for Relief should be dismissed.   

23.  Moreover, the evidence did not show that Petitioner 

was terminated because of his race.  Petitioner did not 

establish that similarly situated non-minority employees were 

treated more favorably. 

24.  The burden is on Petitioner and not on Respondent to 

introduce admissible evidence that his conduct was similar in 

nature to other employees outside his protected classification 

and that the other employees were treated more favorably.   

Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Cir. 1989).  In 

order to establish that employees are similarly situated, 

Petitioner must show he and comparable employees are similarly 

situated in all respects, including dealing with the same 

supervisor, having been subject to the same standards, and that 

Petitioner engaged in approximately the same conduct as the 

other employees.  See Gray v. Russell Corporation, 681 So. 2d 

310, 312, 313 (Fla. 1st DCA 1996); Jones 137 F.3d at 1311-13.  

The most important factors in the disciplinary context are the 

nature of the offenses committed and the nature of the 
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punishments imposed.  Id.  Accordingly, the quantity and quality 

of the comparator’s misconduct must be nearly identical to 

prevent courts from second-guessing employers’ reasonable 

decisions and confusing apples with oranges.  (Emphasis added)  

Dartmouth Review v. Dartmouth College, 889 F.2d 13, 19 (1st Cir. 

1989) ("Exact correlation is neither likely nor necessary, but 

the cases must be fair congeners.  In other words, apples should 

be compared to apples."). 

 25.  Petitioner alleges that other employees were similarly 

situated and not terminated for giving unauthorized items to 

inmates.  However, Petitioner's vague references to other black 

supervisor's does not show that these employees were similarly 

situated or that these employees, if they gave the inmates 

anything, did not have authorization to do so.  Indeed the only 

employee referenced by name by the Petitioner was a white 

supervisor in the same protected class as Petitioner.  

Therefore, Petitioner has not established a prima facie case of 

race discrimination. 

 26.  Moreover, even if Petitioner provided sufficient proof 

to establish a prima facie case of race discrimination, 

Respondent articulated a credible, non-discriminatory basis for 

Petitioner's decertification.  

 27.  Finally, in this case, the evidence was clear that the 

Sheriff's Office did not employ Petitioner.  The City was the 
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employer responsible for any employment decision regarding 

Petitioner.  Therefore, since the Respondent is not the employer 

responsible for Petitioner's decertification, the Petition for 

Relief should be dismissed. 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,   

it is 

 RECOMMENDED: 

 That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 

DONE AND ENTERED this 16th day of July, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 16th day of July, 2002. 

 
 
COPIES FURNISHED: 
 
Linda G. Bond, Esquire 
Powers, Quaschnick, Tischler & Evans 
Post Office Box 12186 
Tallahassee, Florida  32317-2186 
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Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Donald H. Lairsey 
8031 Smith Creek Road 
Tallahassee, Florida  32310 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ANITA J. BEATY, 
 
     Petitioner, 
 
vs. 
 
PUBLIX SUPERMARKETS, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-0690 

   
RECOMMENDED ORDER 

 
Upon due notice, this cause came on for a disputed-fact 

hearing May 8-9, 2002, in Tallahassee, Florida, before Ella Jane 

P. Davis, a duly-assigned Administrative Law Judge of the 

Division of Administrative Hearings.  

APPEARANCES 

     For Petitioner:  John P. Contini, Esquire 
    Marlon E. Bryan, Esquire 
                      Law Office of John P. Contini 
    950 South Pine Island Avenue 
    Suite 1003 
    Plantation, Florida  33324 
 
         
     For Respondent:  Tammie L. Rattray, Esquire 
    Kevin M. Smith, Esquire 
    Ford & Harrison, LLP 
    101 East Kennedy Boulevard, Suite 900 
    Tampa, Florida  33602-5133 
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STATEMENT OF THE ISSUES 
 

 Whether Respondent Employer committed an unfair employment 

practice against Petitioner Employee by discriminating against 

her on the basis of her sex (pregnant female) or by a hostile 

work environment. 

PRELIMINARY STATEMENT 

 Petitioner filed a Charge of Discrimination with the Florida 

Commission on Human Relations on or about February 16, 1999, 

alleging that she was denied a job class code change from bakery 

clerk to cashier while pregnant in October 1998. 

 On January 14, 2002, the Commission entered its 

Determination: No Cause.   

 On February 19, 2002, Petitioner filed a Petition for Relief 

with the Commission, adding additional concerns about "a hostile 

work environment."1  On February 19, 2002, the case was referred 

to the Division of Administrative Hearings. 

 At the commencement of final hearing, rulings were made on 

the record in response to several motions filed less than five 

days before hearing or made orally on the record.  Petitioner 

presented the oral testimony of Shirley Poling, Tami Glover, 

Jennie Daniels Sammons, and Scott Beaty, and testified on her own 

behalf.  Petitioner had Exhibits P-1, P-2, and P-3 admitted in 

evidence.  Exhibits P-4 and P-5 were objected-to and not 

admitted.  Respondent presented the oral testimony of Rosalind 
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Williams, Kim Wilkinson, Pam Walls, and Barry Long, and had 

Exhibits R-1 through R-3 and R-5 through R-7 admitted in 

evidence.  Joint Exhibits A-C were admitted in evidence.  Exhibit 

R-4 was withdrawn as cumulative since it was included within 

Joint Exhibit C.   

 At the close of hearing, the parties waived their right to 

file a transcript of proceedings and agreed to a time frame for 

filing their respective Proposed Recommended Orders.   

 Rather than providing a full transcript as contemplated by 

Chapter 120, Florida Statutes, the parties attached different 

transcribed "excerpts" and "excerpts of excerpts" of testimony to 

their respective Proposed Recommended Orders.  These bits and 

pieces of testimony were struck by an Order entered June 18, 

2002, because the omissions made the excerpts inherently 

unreliable.  However, the parties may provide the Commission with 

a complete official transcript attested-to by the court reporter 

present at the hearing, if they wish.   

 On June 17, 2002, Respondent had moved to strike 

Petitioner's late-filed Proposed Recommended Order.  The time 

provided by Rule 28-106.204, Florida Administrative Code, for 

Petitioner to respond in writing in opposition to that Motion ran 

on July 1, 2002.  No response in opposition has been filed with 

the Division.  Therefore, the Motion is granted, and Petitioner's 

Proposed Recommended Order is hereby struck. 
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FINDINGS OF FACTS 

1.  Petitioner gave birth to a stillborn child after an on-

the-job accident on November 25, 1998, while in Respondent's 

employ.  She believes she would not have fallen if she had been 

transferred to another department and that, but for the failure 

to transfer her to a front office (line cashier) position, her 

baby would be alive.   

2.  In making the following Findings of Fact, every effort 

has been made to reconcile testimony and exhibits so that each 

witness may be found to speak the truth, but where these Findings 

of Fact diverge from the construction of events related by any 

witness(es), or omit testimony or parts thereof, it is because 

the witness or witnesses were not found entirely credible or the 

information was irrelevant or immaterial.  Where there is an 

equipoise of evidence, that also is indicated.  

3.  Respondent is a supermarket chain with stores and 

employees throughout Florida and several states.  It constitutes 

an "employer" as statutorily defined by the Florida Civil Rights 

Act, Chapter 760, Florida Statutes. 

4.  Petitioner's family has a history of successful 

employment with Respondent.  She began working for Respondent in 

1995, at the age of 16, as a part-time front end clerk (bagger) 

in Respondent's Store No. 231.  Over approximately two years, she 

successfully held positions there as a bagger, stock crewman, and 
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bakery clerk.  During all of her employment, she got regular 

quarterly raises in her hourly wage. 

5.  Respondent issues an Associate Information and Benefits 

Handbook to all employees a/k/a "associates." 

6.  The Handbook contains an Open Door Policy which states, 

in pertinent part: 

If something bothers you, or if you need 
clarification of a Publix policy or 
procedure, please talk to a manager about it.  
Always remember, as a Publix associate, you 
can talk to anyone in management. . . . Just 
remember -- you can discuss your problem with 
anyone in management all the way to the top 
level.  Also, your Retail Associate Relations 
Specialist is available to assist you with 
any matter at any time.  We hope you will use 
our Open Door policy whenever needed and as 
often as necessary -- it's there to work for 
you! (Emphasis in original).  (Joint  
Exhibit C).  

 

7.  The Handbook also contains an Equal Employment 

Opportunity Policy, Policy Statement on Harassment Including 

Sexual Harassment, and information regarding the Employer's 

Formal Complaint Procedure, which provides in pertinent part, 

Equal Employment Opportunity:  Publix 
prohibits discrimination based on . . . 
pregnancy. . . . If any associate 
experiences, or is otherwise made aware of, a 
violation of Publix's policy prohibiting 
discrimination, he or she is strongly 
encouraged to use the Open Door Policy.  
Associates may also file a formal complaint 
under the Formal Complaint Procedure.    
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Policy Statement on Harassment, 
Including Sexual Harassment:  We at Publix 
Super Markets share the belief that each of 
us should be able to work in an environment 
free of discrimination and any form of 
harassment, including harassment based on . . 
. pregnancy. . . . [I]n order for the Company 
to deal with the problem [of discrimination], 
offensive conduct or situations must be 
reported to the Store Manager, District 
Manager, Support Department Manager or your 
Regional Associate Relations Specialist.  
Formal complaints may also be lodged with the 
Manager of Equal Employment Opportunity 
through the Formal Complaint Procedure.  Any 
person electing to utilize these complaint 
resolution procedures will be treated 
courteously.  The complaint will be handled 
as swiftly and as confidentially as practical 
in light of the need to remedy the problem, 
and registering the complaint will in no way 
be used against the associate nor will it 
have adverse effect on the individual's 
employment status. 

 
Formal Complaint Procedure: If an 

associate believes that he or she has not 
been treated properly, he or she should bring 
this to the attention of the appropriate 
persons in Publix Management.  There are 
several avenues associates can use to voice 
their concerns, including the Open Door 
policy and the Formal Complaint procedure.  
The Formal Complaint Procedure is a formal 
method of having your concerns addressed and 
documented.  (Emphasis in the original).  
(Joint Exhibit C). 

 
8.  Petitioner received a copy of the Handbook when she was 

hired, and again when she transferred into the Bakery Department.  

Petitioner signed and initialed a document indicating she had 

read and understood the Handbook. 
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9.  Store 231 is divided into distinct departments: Grocery, 

Bakery, Deli, Meat, Produce, and the Common Area.  In descending 

order of scope and authority, there is a Store Manager, several 

Assistant Store Managers, a Common Area Manager, and a Department 

Manager for each department. 

10.  At all times material, Barry Long was the Common Area 

Manager and Anita Blanchard was the Bakery Manager of Store 231. 

11.  Some of the jobs in the Common Area include line 

cashier, bagger, and office staff.  In addition to supervising 

these associates, Mr. Long's job includes oversight of the flow 

of money throughout the store, cash accounting, handling of 

customer complaints, cleanliness of the front of the store 

(including the public restrooms), and overall appearance and 

safety of the parking lot. 

12.  The duties of a bakery clerk, the position Petitioner 

filled at all times material, are set out in its job description 

as follows:  

•Finishes products such as filling or 
icing doughnuts and/or pastries. 

•Takes and/or fills special orders for 
customers. 

•Packages, labels, and prices products 
for self-service. 

•Maintains and fills bakery trays, 
display cases, and ingredient bins. 

•Operates the scale and bread slicer. 
•Unloads, organizes, and restocks 

supplies. 
•Follows sanitation and safety 

guidelines. 
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•Assists in cleaning duties. 
•Assists in other duties as assigned. 
Duties are performed primarily in the 

Bakery department.  A Bakery Clerk may be 
exposed to various temperature changes and 
work environments.  Work includes walking, 
standing, repetitive arm and hand movements, 
eye-hand coordination, walking, lifting of 
product weighing up to 60 lb., bending, and 
working with hands in hot water or [sic] 
extended periods of time, along with frequent 
interaction with customers and associates. 
(P-1) 

 
13.  A butter cream (cake icing) bowl was used in the 

bakery.  Bakery clerks had to lift it from a waist-high table and 

place it in a freezer or place it on a "wheely cart," roll the 

wheely cart to the dishwasher, and lift the bowl into the 

dishwasher.  This bowl weighed 60 pounds and was awkward to 

maneuver.  When there was more than one bakery clerk on the same 

shift, they could, and did, help each other with the butter cream 

bowl, but because Petitioner often worked the closing shift 

alone, she sometimes had to do the dishes alone, including 

handling the butter cream bowl. 

14.  Bakery clerks also had to go to another part of the 

store at approximately 3:00-3:30 p.m., each day, when frozen 

bakery goods were unloaded from delivery trucks.  The bakery 

clerks then transferred such goods to "birds" (eight-foot-high 

narrow shelves) and rolled the birds on pallets or floats to the 

bakery.  In the foregoing tasks, bakery clerks were sometimes 

assisted by "after-school kids" or stock crewmen, but when the 
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goods arrived in the bakery, all the bakery clerks had to get the 

pies, cream cakes, etc., into a freezer quickly so they would not 

melt.  This involved lifting trays of three cream cakes or trays 

of six pies at a time.  The average weight per filled tray was 

10-12 pounds.  The bakery clerks then stretched upward, reached 

in, and "threw" the trays onto high freezer shelves. 

15.  For all reaching activities, bakery clerks were 

instructed to use one of two ladders provided.  Many bakery 

clerks broke this rule and climbed on a table to place goods on 

shelves or in the freezer.  Whenever she saw a clerk climb on the 

table, Anita Blanchard ordered her down and told her to use a 

ladder.  Petitioner knew this before she fell from the table in 

October 1998.  (See Findings of Fact 1 and 37) 

16.  Whenever a bakery clerk became pregnant, Ms. Blanchard 

followed the Employer's policy and allowed the bakery clerk to 

keep working, without any change of duties, until the pregnant 

employee brought in a medical excuse specifying what 

accommodations she might need.  When a medical note was presented 

for restrictions due to pregnancy or for any other reason,  

Ms. Blanchard adjusted the employee's workload accordingly.  If a 

note from a doctor was not presented, however, Ms. Blanchard did 

not grant any bakery clerk any accommodations, except on one 

occasion, when, at Bakery Clerk Shirley Poling's request, Ms. 

Blanchard spoke to Ms. Poling's doctor on the phone and then let 
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Ms. Poling go home early without presenting a written medical 

excuse. 

17.  When Petitioner was 18, she became engaged to Scott 

Beaty, a 28-year-old who had a criminal record for drugs.   

Mr. Long irritated Petitioner by repeatedly asking her if she 

really wanted to get married.  She answered him a few times and 

then ignored him and would not respond.  She did not complain to 

him or to anyone up the chain of command about these comments.   

18.  Petitioner married Mr. Beaty on December 20, 1997.  In 

June, 1998, she became pregnant.  She immediately told Mr. Long.  

He repeatedly asked her if she really wanted to bring a child 

into "this" (presumably into the world), and this annoyed her.  

However, she ignored these remarks and did not complain to  

Mr. Long or to anyone up the chain of command about them. 

19.  Petitioner had a heavy schedule in that she was working 

and going to college at the same time.  When her pregnancy was 

approximately eight weeks along, she slipped, coming out of the 

bakery freezer and fell on her tailbone.  She accepted her 

doctor's representations that this made little difference so 

early in a pregnancy.  She continued to work, but she reported 

the incident, and it was written-up by Chris Green, the male 

Assistant Bakery Manager, within 48 hours as required by the 

Employer. 
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20.  According to Petitioner, "common sense told [her]" that 

the bakery clerk position was not good for her baby, but she "did 

not want to use [her] pregnancy as an excuse," because she had 

heard derogatory remarks about Shirley Poling's doing so.  (See 

Findings of Fact 21 and 45).  At some point, she sent two letters 

to Anita Blanchard and Chris Greene, asking that she not have to 

close the bakery out or wash dishes anymore, but she admitted 

that she did not get a medical excuse requesting these or any 

accommodations.  Therefore, she never, at any time, presented a 

doctor's excuse to anyone in the Employer's chain of command.2 

21.  Petitioner's view that the bakery clerk job was 

dangerous to a child in utero was not shared by other female 

bakery clerks or former bakery clerks, Kim Wilkinson, Rosalind 

Williams, or Pamela Walls, all of whom had been pregnant at some 

time while working in Store 231's Bakery Department under Anita 

Blanchard.  Shirley Poling considered lifting the butter cream 

bowl and handling the birds and floats too strenuous for her 

during her pregnancy, but conceded all she needed to avoid these 

tasks or get help with them was to present a suitable medical 

excuse to Ms. Blanchard.  This was confirmed by the other bakery 

clerks, some of whom testified that Ms. Blanchard was solicitous 

and particularly kind in minor ways during their pregnancies, 

with or without a medical note, but that Ms. Poling was regarded 

as a slacker or whiner by themselves and Ms. Blanchard.  
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22.  Petitioner testified that "first," she asked Barry Long 

for a transfer out of the Bakery Department, but what precisely 

she said or when she made this first request is disputed.  Since 

she had told him that she was pregnant, she may have assumed he 

knew that was the reason she wanted to transfer, but Petitioner 

was less than clear in her testimony as to what she asked  

Mr. Long for the first time.  The second time she approached him, 

she said, "Barry, I have got to get out of here; this job is 

killing me."  Petitioner admits that she said this only once, and 

Mr. Long does not remember that language being used. 

23.  Petitioner accepted as true store gossip that Assistant 

Manager Larry Rosignol had gotten an underage employee pregnant 

and married her and that Bagger Tami Glover became pregnant from 

an affair with a different Assistant Manager and had a dispute 

with Mr. Long about her employment duties during that pregnancy.  

(See Findings of Fact 46-52).  Petitioner was also aware from 

conversations with Jennie Daniels Sammons, a former employee, 

that Jennie had used the Employer's "Confidential Hotline" to 

complain about Barry Long's treatment of her during her pregnancy 

and that nothing substantial had come of the Employer's Human 

Resources investigation of Ms. Sammons' "anonymous" complaint.  

(See Finding of Fact 54).  Petitioner did not personally witness 

any interaction between any of these pregnant women and Mr. Long 

or Mr. Rosignol.  All the grapevine accounts were prejudicial to 
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the assistant managers and to Mr. Long and contained elements 

beyond those proven at hearing as set forth in Findings of Fact 

46-58.   Nonetheless, Petitioner relied on the gossip.   

 24.  Petitioner further testified that Larry Rosignol always 

winked at her when he spoke to her and one time he said something 

like, "I'll tell you what I'd like to do."  She did not recall 

the context of this comment but described Mr. Rosignol as a 

notorious flirt.  She also related that two times she saw  

Mr. Long "looking [lustfully] at me."   

 25.  Petitioner also expected the Store Manager to back up 

his under-managers' business decisions.   

26.  Accordingly, Petitioner elected not to "use her 

pregnancy" or call the Confidential Hotline when she did not 

immediately get a transfer out of the Bakery Department.  She 

chose to use what she called "a different approach."  In October 

1998, she put in a "Register an Interest" form for an Office 

Staff Associate position in the office.  She was specifically 

interested in an office cashier position because it was a 

promotion track to management positions.  Petitioner also 

testified that upon Ms. Blanchard's recommendation, she 

registered an interest for a cake decorator position in the 

Bakery Department, a position which has lighter duty than a 

bakery clerk position, but a cake decorator is not on a promotion 

track.  Apparently, Ms. Blanchard would be the one to determine 
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if Petitioner were laterally transferred to a cake decorator 

position.  Petitioner provided no further direct information as 

to why she did not get this position, but from her stated belief 

that one "could not get ahead in the Bakery Department unless 

someone died," it is inferred that there were no available cake 

decorator positions when she registered that interest. 

27.  The job description for Office Staff Associate is 

almost exclusively devoted to bookkeeping, banking, and 

accounting functions and responsibilities.  These positions 

handle and account for all cash in the store.  The minimum 

qualifications for Office Staff positions provide in pertinent 

part:   

• must be at least 18 years of age 
• experience as an office cashier and  
• must not have received a positive test  
  result on a company-sponsored drug  
  test within the last six months. (R-5) 
 

28.  Barry Long informed Petitioner she was not qualified by 

experience for the office staff openings soon to occur due to two 

female office staff members taking maternity leave.  He 

ultimately filled these positions with qualified persons during 

the regular employees' maternity leaves. 

29.  Petitioner testified that she next told Mr. Long that 

she would work as a line cashier for six months so as to get 

promoted to Office Staff, and that although she repeatedly asked 

him for a transfer to a line cashier position, for which she was 
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qualified, Mr. Long did not grant the transfer.  Mr. Long denies 

that this request was ever made.   

30.  The foregoing minimum requirements for Office Staff do 

not specify six months' experience as a line cashier; they 

specify experience as an office cashier.  If there is a separate 

job description for office cashier that requires six months' 

service as a line cashier, it was not presented at hearing.  

Therefore, Petitioner's reasoning as to why the line cashier 

position would have helped her reach an Office Staff management 

track position is flawed, and her testimony concerning this 

conversation with Mr. Long thereby becomes less credible than 

his.   

31.  Petitioner also maintained that she wanted to transfer 

to line cashier if only to protect her unborn child.  She 

testified that for that purpose, she arranged with non-pregnant 

line cashier Rose Texera (phonetic spelling), to "swap" 

positions.  Petitioner testified that she did not tell Bakery 

Manager Anita Blanchard that she wanted to "swap" because of her 

pregnancy, but she did present Ms. Blanchard with the "swap" 

idea, and Ms. Blanchard did not oppose it.  Petitioner did not 

present the "swap" idea directly to Mr. Long, who was Ms. 

Texera's immediate superior, but she believes that Anita 

Blanchard did.  Petitioner testified Ms. Blanchard told her that 

Mr. Long said Petitioner did not have enough available working 
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hours because Petitioner was a part-time employee.  Petitioner 

did not verify with Mr. Long that the foregoing conversation ever 

took place.  Ms. Blanchard was not called to testify, and no 

witness corroborated Petitioner.  Mr. Long denied any such 

arrangement was presented to him.   

32.  Petitioner tested out of college algebra and announced 

to Mr. Long that she had become available to work anytime on 

Mondays, Wednesdays, and Fridays and to do the closing shift on 

Tuesdays and Thursdays.  This would have made her available for 

30-35 hours per week, which was virtually full-time availability.  

She maintains that Mr. Long then said that he had made up his 

schedule for the week and he would see about next week.  She 

assumed Mr. Long knew she was talking about a line cashier 

position and that Mr. Long was talking about a line cashier 

schedule.  Mr. Long was not examined at hearing about this 

version of events. 

33.  Petitioner testified that in October 1998, after months 

of requesting a transfer to line cashier, she went to the office 

and said to Mr. Long, referring to her request to transfer to 

line cashier, "So what's up, Barry, are we going to do this or 

what?" and he replied, "You need to wait until after you have 

that young'un."  Petitioner claims that three other women 

employees overheard this exchange.  None of these women were 

called to corroborate her version of this event.   
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34.  Petitioner complained about the "young'un" comment to 

Anita Blanchard.  Ms. Blanchard told Petitioner that if it 

bothered her, she should report it to the Store Manager himself.  

Petitioner told a male Assistant Manager (not Mr. Rosignol) who 

replied, "He's not allowed to do that.  If [Barry] said that, he 

s--t in his hat."  Petitioner still did not feel she would get a 

fair deal from any of the male managers in Store 231.  The 

Handbook said she could talk to anyone at any level of 

management, inside or outside the store, but Petitioner 

misinterpreted the instructions, and believed she 

could not skip any levels of management and still be heard by the 

next highest manager.   

35.  It is not clear from Petitioner's testimony whether she 

reported the "young'un" comment to the Employer's Confidential 

Hotline at this point in October 1998, or after she returned to 

work in 1999.  From the evidence as a whole, however, it is 

probable she waited until 1999. (See Finding of Fact 44).  The 

Employer's Human Resources Investigator then came from 

Jacksonville and interviewed Mr. Long.  Mr. Long told the 

investigator he never made the alleged "young'un" comment.  At 

hearing, Mr. Long again denied making the alleged "young'un" 

comment. 

36.  The alleged "young'un" comment and the questions 

related to why Petitioner would want to have a child (see Finding 
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of Fact 18), are the only comments Petitioner claims were related 

to her pregnancy, although she also testified that Mr. Long asked 

her one time, "Are you ready?" and then laughed when she said she 

was.  She thought he was referring to her transfer request when 

she answered, but in retrospect, she thinks he was just teasing 

her.   

37.  On November 25, 1998, while still a bakery clerk, and 

knowing it was contrary to the Employer's safety policy, 

Petitioner climbed up on a table to put cream cake packages away 

overhead in the freezer.  Getting down, her foot slipped, and she 

fell on the table, landing on her buttocks. 

38.  Petitioner did not report the fall at that time 

because, by experience, she believed she had 48 hours in which to 

report it.  Over the next 48 hours, while she was on regularly 

scheduled leave at her home, she had cramping and then the baby 

ceased to move.  She was admitted to the hospital and delivered a 

stillborn child.  It is unclear when Petitioner got around to 

reporting the fall to her Employer.  (See Finding of Fact 44.) 

39.  A line cashier's job description is as follows: 

• Weighs and scans customer product. 
• Greets customers and responds to their 

questions. 
•Accepts payment and counts back the 

change. 
•Handles cash and other media 

accurately. 
•Utilizes strong interpersonal skills. 
• Packages groceries as needed. 
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•Keeps the checkstand area neat and 
clean. 

•Assists in other duties as assigned. 
 
Duties are performed primarily at the 

front-end area of the store with exposure to 
outside weather conditions at times.  Work 
includes standing at checkstand for prolonged 
periods, repetitive arm and hand movements, 
and moving and lifting of product at 
checkstand, along with continuous interaction 
with customers and associates.  (P-2) 

 
40.  Petitioner testified that, regardless of the job 

description, she knew that as a line cashier she would be 

required to lift 50-pound sacks of dog food, but that she thought 

that she could get help with these items from the baggers.   

41.  Bakery clerk and line cashier are each entry-level, 

wages-per-hour positions, with substantially the same benefits.  

It is undisputed that they could be considered "lateral." 

42.  Mr. Long testified that in approximately August 1998, a 

Super WalMart had opened down the street and had a $50,000, per 

week, adverse impact on sales at Store 231.  Mr. Long's Common 

Area was heavily affected.  With the precipitous drop in customer 

and revenue numbers, Store 231 had more line cashiers than were 

really needed.  Mr. Long did not need to schedule as many hours 

or as many people after August 1998, as he did before that date.  

He addressed the problem by slowly tapering schedules down and 

not filling line cashier positions.  Due to the crucial financial 
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nature of Office Staff positions, he did fill the Office Cashier 

positions as described above.   

43.  Petitioner did not demonstrate that there were any line 

cashier vacancies during the period that she was allegedly 

requesting to transfer into such a position.  Petitioner did not 

prove that anyone else similarly situated to herself who was not 

pregnant, was granted such a transfer between June and November 

1998.  She also did not prove that Mr. Long hired anyone new as a 

line cashier during that period when she was requesting the 

transfer.  Her only evidence that a line cashier position could 

have been created for her relates to the "swap" arrangement with 

Rose Texera.  (See Finding of Fact 31.)  

44.  Petitioner did not formally complain to higher levels 

of management about the failure to transfer her to line cashier 

until after she returned from Family Medical Leave, sometime in 

January 1999, following the tragic stillbirth and funeral of her 

child.  It is unclear whether she was given a line cashier 

position immediately after her return because she wrote a letter 

accusing the Employer of causing the death of her child, or if 

the Employer offered her a line cashier position as a proposed 

resolution to the instant February 9, 1999, Charge of 

Discrimination filed with the Florida Commission on Human 

Relations on or about February 16, 1999.  (Joint Exhibit A).  

Petitioner has been serving as a line cashier ever since. 
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45.  Shirley Poling, Rosalind Williams, Kim Wilkinson, and 

Pam Walls experienced no discriminatory treatment or commentary 

from Barry Long related to their pregnancies.  Shirley Poling 

overheard comments by co-workers that she was a "wuss" because 

she did not work normally through her pregnancy. 

 46.  Tami Glover worked as a bagger at Store 231.  The work 

done by a bagger is to put the customer's product in bags, put 

the bags in a cart, wheel the cart to the customer's car, load 

the bags into the customer's car, and bring back the cart used 

and other stray carts anyone else has left in the parking lot.  

Sometimes, customers buy heavy water bottles and 50-pound bags of 

dog food, which baggers have to lift in and out of the carts.   

 47.  Tami Glover testified that Barry Long put her on "cart 

duty."  Assignment to "cart duty" meant she had primary 

accountability for returning carts from the parking lot during a 

one-hour time slot during each shift that she worked as a bagger.  

She maintained that Mr. Long made this assignment within the same 

conversation during which she told him she was pregnant by one of 

the Assistant Managers (not Larry Rosignol).3  She considered  

Mr. Long's putting her on "cart duty" to be discrimination 

against her as a pregnant female.  However, she admitted that she 

never provided Mr. Long with a medical excuse stating she could 

not, or should not, do this task or any of the other tasks 

involved in being a bagger.  
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 48.  Mr. Long was entirely credible that one of his office 

staff subordinates, using a blind rotation system, put Ms. Glover 

first on the cart list, the first day he instituted the cart 

list; that the cart list was instituted to ensure that someone 

was accountable each hour for the carts that were not otherwise 

being brought into the store; that each bagger would take an 

hour's turn at this task each shift (a fact Ms. Glover admitted 

was true); that the Employer had a written policy against any 

associate moving more than five carts at a time; and that, 

therefore, he had no reason to believe cart duty would be bad for 

the pregnant Ms. Glover. 

 49.  Ms. Glover asked Mr. Long for a transfer to avoid heavy 

lifting, but she presented no medical excuse.  Mr. Long told her, 

"We aren't training cashiers now."  How this conversation relates 

to the time frame when Petitioner was requesting a transfer is 

unclear. 

 50.  Ms. Glover orally complained to Mr. Long about the cart 

list, about having to lift heavy dog food bags and water bottles, 

and about having to go into the parking lot at all during her 

pregnancy.  She also claims Mr. Long told her she looked like "a 

cow" when she was pregnant, a comment he adamantly denied.  She 

never filed a formal complaint with the Employer against  

Mr. Long.   
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 51.  If Mr. Long had acquiesced in all Ms. Glover's 

accommodation requests, the only part of a bagger's duties she 

would have been performing would have been putting some of the 

customers' product into bags.  Since Ms. Glover produced no 

written medical restrictions, Mr. Long had no reason to grant her 

requests.   

 52.  Accordingly, Ms. Glover's testimony does not support 

any discrimination or hostile work environment emanating from  

Mr. Long or the Employer. 

 53.  Jennie Daniels Sammons had worked successfully for 

Store 231 as a bagger, line cashier, and produce clerk.  When 

Barry Long transferred into Store 231 in October 1997, she was 

again a line cashier and pregnant.  When she was less than 12 

weeks pregnant and not in the store, she began to bleed.  Her 

doctor orally ordered her to a week of bed rest.  At 10:30 p.m., 

the night before she was to report for her 11:00 a.m. shift at 

the store, she realized she should tell the Employer she would 

not be in for a week.  She telephoned the store, and Mr. Long 

answered.  At that point, they did not know each other or 

anything about each other.  Ms. Sammons testified that she told 

Mr. Long the equivalent of "I am bleeding and cannot leave the 

bed for a week."  He testified she gave him no details beyond the 

equivalent of "I'm sick and can't come in for a week."  He told 

her to provide him with a written medical excuse before her 
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regularly scheduled shift the next day at 11:00 a.m., or he would 

write her up.  This was the Employer's usual policy and 

procedure.  Ms. Sammons managed to timely present the written 

medical excuse to Mr. Long, but at great inconvenience to her 

mother who took off work to deliver it.  Accordingly, Mr. Long 

did not write her up.   

 54.  Ms. Sammons did not respect Mr. Long due to their 

acrimonious first encounter.  For that event, and because she 

felt Mr. Long was not treating her properly, either due to her 

pregnancy or because she was not "available," Ms. Sammons 

reported him to the Employer's Confidential Hotline.  She 

believes that the Employer's Human Resources Office either 

telephoned the Store Manager or sent someone to Store 231 to 

investigate her complaint and that her identity was revealed, 

because all the managers "treated [her] like a queen" for a few 

days and then went back to business as usual.  However, aside 

from her vague testimony that the cute, flirtatious girls got 

more attention and time from all the managers, including  

Mr. Long, than did the pregnant and/or unavailable women, she 

could describe no "discrimination." 

 55.  Thereafter, on or about December 19, 1997, Mr. Long 

wrote-up a counseling sheet on Ms. Sammons, as required by the 

Employer's policy, because her till was short.  Ms. Sammons 
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conjectured that Mr. Long deliberately took the money from her 

till to make her look bad or get rid of her.   

 56.  Five-and-a-half weeks before her expected delivery 

date, Ms. Sammons began labor.  The labor was not extreme, and in 

an effort to stop or delay it, her doctor ordered her home to 

rest.  She went to Store 231 on her way home from her doctor's 

office and told the women in the office she was "standing here in 

labor."  Mr. Long came out of the inner office and she handed him 

the note.  The note is not in evidence, and Ms. Sammons could not 

remember how explicit it was.  Mr. Long read the note and asked 

if Ms. Sammons could finish out the week.  She knew he asked this 

because he did not want to be left short-handed or have his shift 

schedule disrupted.  She testified that she was offended at what 

she perceived as Mr. Long's insensitivity and felt she had to go 

on shift because of his comment.  Later that day, she went on 

early maternity leave because Mr. Long said something more that 

offended her, the substance of which she did not recall when 

testifying.  She chose to stay home with her baby after her 

maternity leave ran out. 

 57.  Ms. Sammons left on maternity leave around Easter 

(Spring) 1998.  This was well before the Super WalMart drained 

away much of Store 231's business, making line cashiers 

plentiful, and well before Petitioner became pregnant.   
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 58.  Accordingly, Ms. Sammons' testimony does not establish 

any specific hardship in working conditions or discrimination due 

to her pregnancy.   

CONCLUSIONS OF LAW 

59.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this cause,  

pursuant to Section 120.57(1) and Chapter 760, Florida Statutes. 

60.  The threshold issue is one of the scope of the 

foregoing jurisdiction.  When Petitioner filed her February 9, 

1999, Charge of Discrimination on or about February 16, 1999, she 

claimed: 

In October, 1998, I was denied a job class 
code change in my position as Bakery Clerk to 
Cashier . . . .  I believe I was 
discriminated against because of my sex, 
Female, Pregnancy . . .. (Joint Exhibit A) 

 
That limited issue is all the Commission had reviewed at the time 

it entered its proposed final agency action of "Determination: No 

Cause," on February 19, 2002.  

61.  When Petitioner timely filed her Petition for Relief, 

however, her allegations had expanded to: 

Beaty was the subject of a hostile work 
environment created by certain managers and 
supervisors . . .. Beaty and numerous other 
female employees were compelled to endure a 
hostile working environment on a daily basis 
. . ..  Beaty and numerous other female 
employees were subject to constant sexual 
verbal abuse, sexual verbal disdain, and 
repeated comments by Assistant Store Manager 
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Larry Rosignol and Common Area Manager, Barry 
Long . . ..  The pattern of conduct on the 
part of Mr. Rosignol and Mr. Long was 
directed exclusively at female employees and 
pregnant female employees who were forced to 
endure constant sexual assaults on a daily 
basis.  (Joint Exhibit B).   

 
The Commission never had an opportunity to consider the charge of 

"hostile work environment" which was raised more than 365 days 

after it allegedly occurred. 

62.  The Recommended Order in Schwartz v. Guy M. Tunnell, 

Bay County Sheriff's Office, DOAH Case No. 99-4043 (June 29, 

2001) held: 

A precondition to the jurisdiction of 
discrimination actions under Chapter 760, 
Florida Statutes, before the Division is that 
a charge of discrimination must be filed 
before the Florida Commission on Human 
Relations within 365 days of the last act of 
alleged discrimination.  If a particular type 
of discrimination is not timely claimed, it 
cannot be added by the Petition for Relief or 
other means over objection after the 365 days 
have passed.  Miller v. Levy County, DOAH 
Case No. 97-3732 (Recommended Order  
November 26, 1997; Final Order adopting in 
toto August 4, 1998); Lannon v. Barnett 
Banks, Inc., DOAH Case No. 93-5465 
(Recommended Order February 23, 1995; no 
Final Order); Luke v. Pic 'N' Save Drug 
Company, Inc., DOAH Case No. 94-0294 
(Recommended Order August 25, 1994; Final 
Order adopting  in toto December 8, 1995); 
Austin v. Florida Power Corp., DOAH Case  
No. 90-5137 (Recommended Order June 20, 1991; 
Final Order adopting in toto October 24, 
1991.   
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63.  In its Final Order in Schwartz, entered April 17, 2002, 

the Commission rejected that paragraph of the Recommended Order, 

as applied to the facts of that case, in view of the extensive 

Charge of Discrimination filed in that case, and stated that the 

paragraph quoted from the Recommended Order is not precedent for 

the decision of future cases.  However, the Commission has not 

overruled the cases cited therein. 

64.  Due to the ambiguity of the Final Order in Schwartz and 

the concept that "hostile work environment" can be a continuing 

pattern, Petitioner was permitted to present any evidence which 

might fall within the four corners of the Petition for Relief.  

Petitioner was precluded from presenting any evidence or mere 

gossip/hearsay about managers who were not named in the Petition 

for Relief or about the named managers' (Long's and Rosignol's) 

sexual relations with anyone other than an employee.   

65.  However, this is by no stretch of the imagination a 

"handicap" discrimination case.  Pregnancy is not viewed at law 

as a handicap.  Petitioner requested no accommodation for a 

handicap, for pregnancy, or for a medical condition (symptom) 

associated with either.  Indeed, Petitioner brought to the 

Employer no medical excuse to support any of her requests.   

66.  The shifting burdens of proof in disparate treatment 

cases are set out most cogently in Department of Corrections v. 

Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991): 
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The United States Supreme Court set forth the 
procedure essential for establishing such 
claims in McDonnell Douglas Corp v. Green, 
411 U.S. 792 (93 S.CT. 1817, 36 L.Ed. 2d 668 
(1973), which was then revisited in detail in 
Texas Department of Community Affairs v. 
Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 
L.Ed. 2d 207 (1981).  Pursuant to the Burdine 
formula, the employee has the initial burden 
of establishing a prima facie case of 
intentional discrimination, which once 
established raises a presumption that the 
employer discriminated against the employee.  
If the presumption arises, the burden shifts 
to the employer to present sufficient 
evidence to raise a genuine issue of fact as 
to whether the employer discriminated against 
the employee.  The employer may do this by 
stating a legitimate, nondiscriminatory 
reason for the employment decision; a reason 
which is clear, reasonably specific, and 
worthy of credence.  Because the employer has 
the burden of production, not one of 
persuasion, which remains with the employee, 
it is not required to persuade the trier of 
fact that its decision was actually motivated 
by the reason given.  If the employer 
satisfies its burden, the employee must then 
persuade the fact finder that the proffered 
reason for the employment decision was 
pretext for intentional discrimination.  The 
employee may satisfy this burden by showing 
directly that a discriminatory reason more 
likely than not motivated the decision, or 
indirectly by showing that the proffered 
reasons for the employment decision is not 
worthy of belief.  If such proof is 
adequately presented, the employee satisfies 
his other ultimate burden of demonstrating by 
a preponderance of evidence that he or she 
has been the victim of intentional 
discrimination.  (Citations omitted). 

 
Id. at 1185-1186. 
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67.  Petitioner is female.  She was pregnant, a condition 

exclusive to females.  If she can establish discrimination on the 

basis of pregnancy, it constitutes discrimination on the basis of 

her sex (gender).  Pinchback v. St. John's County Sheriff's 

Department, 7 FALR 5369 (August 12, 1985).4  

68.  Petitioner's, Ms. Poling's, Ms. Glover's and  

Ms. Sammons's claims of disparate treatment on the basis of 

pregnancy arise more from being treated all the same with each 

other and with every other employee, until and unless they 

presented a medical excuse, rather than from any disparate 

treatment on the basis of their pregnancies. 

69.  Although Mr. Long denied making the comment, I conclude 

Petitioner to be credible when she testified that Mr. Long said 

"You need to wait until after you have that young'un."  However, 

having observed the candor and demeanor of both Petitioner and 

Mr. Long, and having heard all the testimony, I cannot conclude 

that Mr. Long understood they were talking about a requested 

transfer to line cashier.  Based on Petitioner's testimony that 

she "did not want to use [her] pregnancy," her failure to bring 

him a medical excuse, and the vagueness of her single "this job 

is killing me," comment, I also am not satisfied that Mr. Long 

understood Petitioner was asking to transfer on the basis of her 

pregnancy.  Under these circumstances, Mr. Long was not lacking 

in veracity on other matters simply because he testified that the 
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"young'un" comment never took place.  Admittedly, Mr. Long's 

credibility is not enhanced by his telling Petitioner that he 

might schedule her next week in response to her telling him she 

could work more hours, or by his not telling her she could not 

have the line cashier transfer because he had more line cashiers 

than he needed, but Mr. Long is credible that he was not aware at 

any time that Petitioner wanted a line cashier position rather 

than an office cashier position. 

70.  Assuming arguendo that Petitioner, through the 

foregoing conversations, established a prima facie case, that 

does not end the legal analysis. 

71.  There is no statutory or case law requirement that an 

employee be transferred just because s/he wants to be.  

Petitioner does not dispute that the WalMart opening had hurt the 

Employer's business.  Mr. Long is believable that he did not need 

more cashiers.   

72.  Respondent Employer is not required to do more than 

present its non-discriminatory reasons.  It is not required to 

persuade.  The standards of proof still require that Petitioner 

show the employer's evidence is merely a pretext for 

discrimination.  See, generally Bass v. Bd. Of County 

Commissioners of Orange County, 242 F.3d 996, 1014 (11th Cir. 

2001); Simmons v. Camden County Bd. Of Educ., 757 F. 2d 1187 

(11th Cir. 1985) cert. den. 474 U.S. 981, 106 S. Ct. 385 (1985).  
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The employer's burden of proof is "merely one of production, not 

persuasion, and is exceedingly light," Buzzi v. Gomez, 62 F. 

Supp. 2d 1344, 1356 (S.D. Fla. 1999) (internal citations 

omitted.)  Even mixed discriminatory and non-discriminatory 

reasons will not defeat the employer's case. 

73.  Petitioner has no real knowledge that her idea to 

"swap" positions with Rose Texera was presented to Mr. Long by 

Ms. Blanchard.  He says it was not.5  Nor do employees 

unilaterally get to decide who works in what department within an 

employer's operation.  Therefore, Petitioner did not demonstrate 

that any non-pregnant person, male or female, was placed in a 

line cashier position when she was not.  She has not met the 

shifting burden of proof for proving disparate treatment.   

74.  Also, in purely legal terms, the proximate cause of 

Petitioner's fall from the table was not Mr. Long's failure to 

transfer her, or her working in the bakery, but her working in 

the bakery in a manner contrary to Respondent Employer's safety 

policy requiring use of a ladder and contrary to her immediate 

supervisor's specific instructions. 

75.  Sexual harassment is a form of gender discrimination 

prohibited by Title VII and the Florida Civil Rights Act.  When 

making a claim of sexual harassment, there are two possible forms 

that can be alleged: hostile work environment and quid pro quo 
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Scelta v. Delicatessen Support Services, Inc., 57 F. Supp. 2d 

1327, 1339 (M.D. Fla. 1999).   

76.  To prove a claim of "hostile work environment," which 

is the type of sexual harassment this Petition for Relief 

alleges, an employee must prove five elements: (1) that the 

employee belongs to a protected class; (2) that the employee was 

subjected to unwelcome harassment; (3) that the harassment was 

based on the employee's sex; (4) that the harassment affected a 

"term, condition, or privilege of employment;" and, (5) that the 

employer knew or should have known of harassment and failed to 

intervene.  Succar v. Dade County School Board, 229 F.3d 1343, 

1344-1345 (11th Cir. 2000); Henson v. City of Dundee, 682 F.2d 

897, 903-905 (11th Cir. 1982). 

77.  Four factors are considered in determining whether 

harassment objectively altered an employee's terms or conditions 

of employment: (1) the frequency of the conduct; (2) the severity 

of the conduct; (3) whether the conduct is physically threatening 

or humiliating, or a mere offensive utterance; and (4) whether 

the conduct unreasonably interferes with the employee's job 

performance.  Harris v. Forklift Systems, Inc., 510 U.S. 17, 23, 

114 S. Ct. 367, 126 L.Ed. 2d 295, (1993); Mendoza v Borden, Inc., 

195 F.3d 1238, 1246 (11th Cir. 1999).  The environment must be 

one that a "reasonable person would find hostile or abusive" and 

that "the victim . . . subjectively perceive[s] . . . to be 
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abusive."  Harris v. Forklift Systems, Inc., supra, at page 21.  

Furthermore, the objective severity of the harassment should be 

judged from the perspective of a reasonable person in the 

Petitioner's position, considering all the circumstances.  Harris 

v Forklift Systems, Inc., at page 23. 

78.  I accept Ms. Glover's direct testimony of being extra-

maritally impregnated by a manager not named in the Petition.  

The gossip about Mr. Rosignol's premarital sexual relations with 

the underage female employee who became his wife was not proven 

as fact.  Both situations would be contrary to the Employer's 

Policy.  Given one's value system, such activities also may be 

viewed as unwise, immoral, or irresponsible, but they remain a 

fact of life in modern times.  No evidence of a quid pro quo 

situation was presented.  The proven comments of the managers 

were ambiguous, sporadic, and did not demonstrably interfere with 

any complaining witness's job performance.  Petitioner was able 

to ignore most of the comments. She continued to get quarterly 

raises. 

79.  The assertion that hers was a "hostile work 

environment" has not been proven. 

RECOMMENDATION 

Upon the foregoing findings of fact and conclusions of law, 

it is  
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RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing the Petition for Relief and the 

Charge of Discrimination. 

     DONE AND ENTERED this 18th day of July, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 18th day of July, 2002. 

 
 

ENDNOTES 
 
1/  See the Conclusions of Law as to jurisdictional limits of the 
Charge of Discrimination and Petition for Relief. 
 
2/  Exhibit P-3, a note written by Petitioner's obstetrician six 
months after the stillbirth, does not constitute a "medical 
records" exception to Chapter 90, Florida Statutes' prohibition 
against hearsay.  It was admitted in evidence, over objection, 
pursuant to Section 120.57(1)(c), for the limited purpose of 
"explaining or supplementing" Petitioner's direct testimony as to 
her state of mind, related in Finding of Fact 1, that the fall 
killed her healthy child in utero and her further testimony that 
she did not provide a medical excuse to the employer during the 
material period of time.  However, P-3's recitation that 
Petitioner was "told" not to lift over 20 pounds and to go on 
light duty immediately before the fall, that a pathology report, 
not in evidence, showed specific medical damage which lead to the 
stillbirth, and the opinion that this damage was induced by the 
fall, may not be used for findings of fact, over objection, 
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because these recitations constitute opinions of an expert who 
was not subject to cross-examination.  
 
3/  Tami Glover was 18, and separated from her husband, when she 
claimed to have had consensual sexual relations with an Assistant 
Manager (not Mr. Long or Mr. Rosignol) and became pregnant.  She 
was outraged because she believed her lover had described her to 
other managers as "a good lay."  This type of relationship is 
forbidden by the Employer's "no-conflict" policy, which, if 
brought to the attention of any higher manager would result in 
one of the employees being terminated or transferred.  
Apparently, no one, including Ms. Glover, notified any higher 
manager. 
 
4/  Peripherally, it is noted that Petitioner seeks "back pay."  
Precisely what "back pay" she seeks is problematic since she was 
on Family Medical Leave for the stillbirth from approximately 
November 25, 1998, to sometime in January 1999.  She had begun to 
work 30-35 hours per week in the Bakery Department at the time of 
the accident, and if, as she contends, she was only seeking a 
lateral transfer to a position with identical or substantially 
similar benefits, the only relief available, if she were to 
prevail in this forum, would be to award her the lateral transfer 
and admonish the Employer against past discrimination and against 
any future similar acts.  Since Petitioner was placed in a line 
cashier position as of January or February 1999, no relief is now 
indicated beyond an admonition. 
 
5/  Petitioner's testimony that Ms. Blanchard told her what  
Mr. Long said is second degree hearsay and not probative of 
anything that occurred between Ms. Blanchard and Mr. Long. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 15 
days from the date of this Recommended Order.  Any exceptions to 
this Recommended Order should be filed with the agency that will 
issue the Final Order in this case. 
 
 



TBD | 200229 TBD.R (Unofficial Reporter) | 1/24/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 108 of 109 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 200229 TBD.R (Unofficial Reporter) | 1/24/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 109 of 109 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	R003
	R004
	appndx



