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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JOSEPH FARRIS, 
 
     Petitioner, 
 
vs. 
 
ADVANCED ELASTOMER SYSTEMS, 
L.P., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 00-3106 

   
RECOMMENDED ORDER 

 Pursuant to notice, this cause came on for formal hearing 

before P. Michael Ruff, duly-designated Administrative Law Judge 

of the Division of Administrative Hearings on December 12-13, 

2001, in Pensacola, Florida.  The appearances were as follows:   

APPEARANCES 
 

     For Petitioner:  Ronnie L. Williams, Esquire 
                      814 Saint Francis Street 
                      Mobile, Alabama  36602 
 
     For Respondent:  Jonathan D. Fishbane, Esquire 
                      Goodlette, Coleman & Johnson, P.A. 
                      4001 Tamiami Trail, North 
                      Suite 300 
                      Naples, Florida  34103 
 

STATEMENT OF THE ISSUE 
 

 The issue to be resolved in this proceeding concerns 

whether the Petitioner was discriminated against on the basis of 

his race when the Respondent terminated his employment.  
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PRELIMINARY STATEMENT 

 The Petitioner Joseph Farris, is a black male formerly 

employed by the Respondent Advanced Elastomer Systems, L.P. 

(AES) as a process technician.  Mr. Farris was terminated from 

his employment on November 11, 1997, and on October 15, 1998, 

submitted a complaint to the Florida Commission on Human 

Relations alleging that he had been terminated from his 

employment with AES because of his race.  His complaint was 

filed as a formal charge of discrimination on October 26, 1998.  

The Florida Commission on Human Relations (Commission) conducted 

an investigation and found no basis to substantiate his claim.  

On June 16, 2000, it issued a No Cause Determination.  

Subsequent thereto, Mr. Farris filed a Petition for Relief 

requesting that the matter be forwarded to the Division of 

Administrative Hearings (Division).  It was transferred to the 

Division and ultimately to the undersigned Administrative Law 

Judge. 

 The cause came on for hearing as noticed on December 12-13, 

2001, in Pensacola, Florida.  The Petitioner presented the 

testimony of two witnesses as well as his own testimony.  He 

introduced 13 exhibits, all of which were admitted into 

evidence.  The Respondent presented the testimony of ten 

witnesses and offered 50 exhibits all of which were admitted 

into evidence.  Upon conclusion of the proceeding, the parties 
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had it transcribed and requested an extended schedule for 

submission of proposed recommended orders.  This was granted and 

the Proposed Recommended Orders were submitted and have been 

considered in the rendition of this Recommended Order. 

FINDINGS OF FACT 

1.  The Petitioner, Joseph Farris, is a black male who 

resides in Pensacola, Florida, and was an employee of the AES 

corporation at times pertinent hereto.  AES produces 

thermoplastic elastomers and vulcanized rubber products, with 

operations in Pensacola, Florida, and with its headquarters in 

Akron, Ohio.  On or about August 8, 1994, the Petitioner 

completed an application for employment having heard that the 

company was hiring.  

2.  The Petitioner inflated his educational experience and 

work credentials on his application by including inaccurate 

information.  The Petitioner was subsequently called for an 

interview and was interviewed by a committee of persons who were 

apparently all white.  Mr. Farris testified, however, that the 

interview went very well and that no racial bias was involved.  

3.  Shortly thereafter, the Petitioner was hired as a 

process technician as part of a class of 16 new employees.   

He commenced employment on November 14, 1994.  Four of the  

new employees out of 16 were black.   
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4.  AES has an extensive training program for Process 

Technicians that is four to six months in duration.  The 

training involves classroom instruction, field observation, and 

"hands-on" instruction.  Upon completion of the training 

program, one is placed on a work-shift with other more trained 

technicians as part of a team approach.   

5.  During the training period in which Mr. Farris and his 

class were involved, the classroom instructor was Bryon Shay.  

Mr. Shay was a process engineer in Pensacola from June 1992 to 

January 1995.  In January 1995, he became the plant's Quality 

Assurance Manager.   

6.  During the classroom training Mr. Shay observed that 

Mr. Farris was falling behind the rest of the class.  He 

arranged special sessions with him to advance him up to the 

point where he was comparable with the rest of the class in 

training and ability.  Mr. Shay met with him individually to 

help him "catch up."   

7.  Charles Brown, the plant's Manufacturing 

Superintendent, also met with Mr. Farris during the training 

period concerning his falling behind the others in his training 

class and to find ways to help him advance satisfactorily.    

Mr. Farris testified that while he felt he was not falling 

behind, he accepted this idea and asked Mr. Brown what he needed 

to do to improve.   
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8.  In order to help Mr. Farris during the training period, 

the plant manager at that time, Mr. Caisson, recommended to  

Mr. Brown that Fred Lewis, an experienced process technician, 

work with Mr. Farris as well.  Mr. Lewis worked with Mr. Farris 

for approximately one week on the Provox program, the company's 

computer program that helps run the various production lines and 

is located in the control room.  Because of a disability,  

Mr. Lewis could not work in other areas of the plant with  

Mr. Farris.  He reported to Mr. Brown that, based upon his 

observations, while Mr. Farris was unsure of certain things,  

he seemed to be grasping Provox-based information.   

9.  Mr. Shay kept the class from graduating for a week so 

that Mr. Farris could catch up with them without informing the 

class or Mr. Farris that he was doing that for him.   

10.  As each phase of the training is completed, a trainee 

receives a Certificate of Completion reflecting the segments 

completed.  AES also provides its employees with a variety of 

human resource, group dynamics, and diversity training programs.  

The purpose of the programs is to foster communication among 

peers, as well as between employees and supervisors.  If 

communication difficulties arise, an employee can request a 

confidential, Human Resource-facilitated meeting to resolve 

problems and map out strategies for communication enhancement.  

Diversity training workshops are also provided to enhance mutual 
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respect and educate workers concerning racial and cultural 

differences within the workplace.  These programs are often 

conducted by independent training professionals in the area.  

Employees are encouraged to contact Human Resource personnel in 

Florida and/or Ohio to express any concerns they may have.   

11.  The company has a policy of "zero tolerance" for 

discriminatory conduct.  Witnesses for both the Petitioner and 

the Respondent established that when such matters are brought to 

management's attention, they are dealt with swiftly and 

employees are disciplined for wrong-doing.  Sometime in late 

March or early April 1995, Mr. Farris was assigned to "B shift."  

In May 1995, he was transferred to "A shift."  Mr. Farris had 

felt that he was not getting the support he needed on "B shift."  

In this regard, during the April-May time period, another 

technician, Mr. Kouns, came to Mr. Brown to see if he could 

switch to "B shift" since it would allow him and his wife to 

spend more time together, given her own shift schedule as a 

nurse.  Mr. Kouns also approached Mr. Farris to see if he was 

agreeable to making that change.   

12.  While the company typically does not transfer 

technicians between shifts, Mr. Brown decided that the switch 

would benefit both employees.  He believed too that the 

employees on "A shift" were very good people who would support 

Mr. Farris and help him grow in the job.  Mr. Farris 



 7

acknowledged that he had good rapport with the members of       

"A shift."  "A shift" members included Willie Murphy, an 

experienced process technician, with whom Mr. Farris interacted 

and received guidance.  Mr. Murphy is black.  Shannon Payne, 

Patricia Neal and Neil Sammon, are also members of "A shift" and 

confirmed the pleasant relationship between all members of the 

shift. 

13.  In 1995 through 1997, process technicians were 

typically under the direction of two supervisors, Henry Klug, 

the Packaging and Compounding Superintendent who oversaw the 

compounding area, and Charles Brown, the Manufacturing 

Superintendent who oversaw the "DVA" area.  Mr. Klug and  

Mr. Brown typically divided up the process technicians for the 

purposes of providing performance evaluations.   

14.  In early April 1996, Mr. Farris received his 

performance form for 1995 and received a "below expected" 

evaluation.  Mr. Klug prepared that evaluation.  Mr. Klug 

testified that on multiple occasions in 1995, he had observed 

Mr. Farris in both the compounding area and the DVA area and had 

spoken with him.  He concluded that Mr. Farris was struggling 

with understanding how the process worked and was tentative in 

his decision-making.  Mr. Klug further testified that he spoke 

with both Mr. Brown and the new plant manager, Mr. Bosse, about 

his concerns.  Mr. Brown had also observed Mr. Farris struggling 
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and concurred with Mr. Klug's assessment when they sat down to 

review Mr. Klug's findings of "below expected" performance.  

These findings were based on personal observation, as well as 

from information received from various employees.  In this 

connection, because the evaluation was "below expected,"      

Mr. Klug and Mr. Brown were required to meet with Mr. Bosse and 

the Human Resource Manager, Kimberly Wheeler, as a matter of 

company policy, to explain why a "below expected" rating had 

been given.   

15.  On April 12, 1996, Mr. Klug sat with Mr. Farris to 

discuss the performance evaluation.  Mr. Farris neither objected 

to the evaluation nor did he ever complain that it was racially 

motivated.  During 1996, Mr. Farris continued to struggle in the 

areas of knowledge of the process, troubleshooting and decision-

making.  Mr. Klug testified that the behaviors that he had 

observed in 1995, were still present throughout 1996 and that he 

and Mr. Brown discussed ways to help Mr. Farris improve.   

16.  Mr. Brown established that by the Fall of 1996, he had 

grown increasingly concerned that Mr. Farris was not only 

falling far behind his peers, but also that he did not 

understand the process.  Accordingly, in November of that year 

he met with him and gave him a written assignment in order to 

assess whether he knew the process.  This assignment included 

answering questions and drawing the process and the equipment 
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involved on paper.  The information on the assessment was drawn 

from the materials the Petitioner had received in training.   

17.  Mr. Farris was not able to draw the equipment or 

correctly answer many of the questions, including questions 

pertaining to safety, for which he had received a reprimand 

approximately one week before.  Mr. Brown established that  

Mr. Farris' lack of understanding of the process and the 

equipment had serious safety consequences, as well as 

consequences for productivity, decision-making and so forth.  

Upon reviewing the assessment with Mr. Farris he asked him to 

take the training manuals home to review, walk throughout the 

plant to observe and repeat the written assignment at home in 

order to master the concepts and the information he had received 

from observations.  Mr. Farris also acknowledged that Mr. Brown 

took him to the engineering department to look at diagrams and 

advised him that if he could draw the equipment and picture it 

in his mind it would help him to troubleshoot better.  

18.  In late November 1996, Mr. Farris complained to  

Ms. Wheeler that he felt he was having difficulty with  

Mr. Brown and requested her to set-up a "join-up" session with 

his supervisor to "iron things out."  "Join-ups" are 

confidentially facilitated sessions designed to resolve 

communication difficulties between employees that might arise.  

Ms. Wheeler agreed to the request and scheduled a meeting for 
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late January 1997.  The facilitators included Robert Parker, 

AES's Manager of Human Resources and Global Training 

Coordinator.  Mr. Parker had been Ms. Wheeler's mentor in Human 

Resources and spoke with her regularly about employee relation 

issues. 

19.  Mr. Farris never raised the issue of racism or 

discriminatory conduct in his November meeting with Ms. Wheeler 

nor did he raise it in the January session with Mr. Parker.   

Mr. Parker and Ms. Wheeler, who are black, testified that had it 

been raised, the issue would have been addressed immediately.   

20.  On March 18, 1997, Mr. Farris received his performance 

evaluation for 1996.  He again received a "below expected" level 

evaluation.  In paragraph six thereon it was noted that he 

"continues to fall further behind his peers.  Joe's performance 

for the year was again less than expected."  The evaluation also 

expressed concern about Mr. Farris' growing absenteeism.  

Mr. Brown had met personally with Mr. Farris in July and 

November 1996 to discuss the issue of his absenteeism.   

21.  Before meeting with Mr. Farris, Mr. Brown, along with 

Mr. Klug, met with Mr. Bosse and Ms. Wheeler to discuss the 

evaluation.  Mr. Bosse questioned them again, as supervisory 

personnel, concerning the basis for the findings and determined 

that the evaluation was appropriate.   
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22.  On March 26, 1997, Mr. Farris e-mailed Ms. Wheeler 

that he disagreed with the evaluation and met with Ms. Wheeler 

to discuss his concerns.  He did not tell her that he believed 

that the negative performance review was racially motivated.   

23.  Ms. Wheeler also met with Mr. Bosse to discuss the 

issue, as well as with Mr. Brown.  It was determined that  

Mr. Brown, Ms. Wheeler and Mr. Farris should meet to develop a 

performance improvement plan.  Mr. Brown was informed of and 

kept apprised of the plan.  Mr. Klug was also aware of some of 

the drawings Mr. Brown had Mr. Farris work on and confirmed 

their importance as a means to create a visual map in a process 

technician's mind as to how the process worked.   

24.  On April 3, 1997, Ms. Wheeler, Mr. Brown and        

Mr. Farris met at length to review performance and communication 

issues and to develop an improvement plan.   

25.  Between April 3, and April 23, 1997, Mr. Farris and 

Mr. Brown worked on an improvement plan.  In finalizing the 

plan, Mr. Brown extended the original deadline dates for 

completion of each component that Mr. Farris had set for 

himself.  Mr. Brown testified that he wanted to give Mr. Farris  

ample time to master the material.  Mr. Farris claimed that he 

felt Mr. Brown gave him a longer completion time to make him 

look bad.  He introduced no evidence to substantiate that 

opinion, however.  Ms. Wheeler testified that Mr. Farris told 
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her that he was comfortable with the plan and could demonstrate 

what was being asked of him. 

26.  In late May 1997, Mr. Farris submitted new drawings to 

Mr. Brown for review.  Mr. Brown testified that he saw marked 

improvement and complimented Mr. Farris accordingly.  Mr. Farris 

admitted that Mr. Brown had praised him on that occasion and 

acknowledged that in his deposition he had admitted that  

Mr. Brown had previously encouraged him to improve. 

27.  On or about July 9, 1997, an independent Quality 

Assurance Agency conducted a "pre-audit" of Pensacola 

operations.  This agency (BSI) was represented by Mildred 

LaCorte, and the Quality Assurance Manager for AES was Mr. Shay.  

The purpose of the pre-audit was to allow Ms. LaCorte to inspect 

the premises at random and question employees at random as well.   

28.  During her "walk-through," Ms. LaCorte randomly 

stopped in the DVA control room where Mr. Farris was working and 

asked him questions about the process.  She found that he did 

not understand the process or proper procedure.  Mr. Shay,  

Mr. Brown, Mr. Klug and Mr. Bosse were present during the   

walk-through and testified that Mr. Farris had difficulty 

answering Ms. LaCorte's questions.  Moreover, they observed him 

behaving nervously and excusing himself during the questioning 

and walking out.  Mr. Farris testified that there had been a 

line problem that he had to correct.  He provided no confirming 
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evidence or testimony to support that rationale.  He also 

testified that he did fine in response to the questions and that 

his peers congratulated him on how well he did.   

29.  Mr. Brown was quite concerned by Mr. Farris' inability 

to respond to Ms. LaCorte's questions adequately and especially 

in light of his apparent improvement during May.  As a 

consequence, he went first to Ms. Wheeler and then met with    

Mr. Farris in late July and asked him to draw the process once 

again.  Mr. Farris could not do so and admitted that he did not 

do well.  However, he claimed that his failure to perform 

adequately was because he felt that he should not have to do the 

drawings and that his supervisor was harassing him by asking him 

to do so.  He provided no confirming evidence or testimony that 

Mr. Brown was harassing him in any way, however.  

30.  Mr. Farris complained to Ms. Wheeler about having to 

do the drawings again.  Ms. Wheeler testified that she told  

Mr. Farris that what he was being asked to do was part of the 

performance improvement plan, which items he had told her he 

could readily demonstrate and she told him that his supervisor 

had a right to set work standards and performance expectations.  

Even then Mr. Farris never complained that this purported 

harassment was racially motivated.  

31.  Ms. Wheeler nevertheless apprised Mr. Bosse and  

Mr. Brown about the complaint.  It was determined that an 
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objective assessment of Mr. Farris' knowledge of his job should 

be undertaken by someone other than Mr. Brown. 

32.  In early September 1997, Tim Caton, the Engineering 

Superintendent at the plant, who had a good rapport with  

Mr. Farris, met with him for three to four hours.  He testified 

that he was surprised at Mr. Farris' lack of knowledge in 

several key areas and the level of difficulty he was having.  

After the meeting he reported his findings to Mr. Brown who 

wrote down the findings, which Mr. Caton confirmed at the 

hearing as true and accurate. 

33.  Mr. Payne, Ms. Neal and Mr. Sammon all testified that 

Mr. Farris had been struggling for over two years, did not 

understand the process, had difficulty with troubleshooting and 

retaining information.  Ms. Neal established that on one 

occasion when she was out working near the feed stock silos, she 

saw Mr. Farris out there with his clipboard and drawing looking 

around.  She asked him what he was looking for and he responded 

that he was looking for the line two test bins.  Ms. Neal 

testified that she told him that they were not in that area but 

were located on the other side of the building.  She noted that 

what interested her was that after years on the job, he was 

looking in the line one compounding area for line two equipment.   

34.  Subsequent to Mr. Caton's assessment, it was clear 

that Mr. Farris was having serious difficulties and was not at 
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the competency level expected of a person with over two and one-

half years of process technician experience.  Sometime in late 

October 1997, Mr. Farris met again with Ms. Wheeler after he had 

been warned again by Mr. Brown about absenteeism.  Mr. Farris 

complained that he was being discriminated against on the basis 

of race.  This was the first time the race issue had been 

raised.   

35.  Ms. Wheeler was surprised by the allegation because it 

had never been raised before.  She spoke at length about the 

matter with Mr. Parker, as well as with Mr. Bosse.  After being 

notified, Mr. Parker questioned Ms. Wheeler at length about the 

issue and also spoke with Mr. Brown.  It was determined that  

Mr. Farris' allegation was not founded and the real issue with 

Mr. Farris was work performance. 

36.  At some point, apparently in mid-October, Mr. Brown 

recommended that Mr. Farris be terminated.  Termination 

recommendations are typically reviewed by the Human Resources 

Division and the plant manager in Pensacola (Ms. Wheeler and  

Mr. Bosse) and are then forwarded to the Human Resources legal 

counsel and senior executive personnel in Ohio (Mr. Parker,     

Mr. Liskiewicz, Mr. Kaluza and Mr. Voellmacke) for review. 

37.  On November 11, 1997, after completion of the review 

of the termination recommendation, Mr. Farris was discharged.   
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38.  He filed separate racial discrimination complaints 

with the Escambia Human Relations Commission and the Florida 

Commission on Human Relations.  Both Commissions investigated 

the matter and found no cause or that the allegations were 

unfounded.   

39.  Several white employees in Pensacola had also been 

terminated, disciplined, and/or given "below expected" reviews 

by AES, including Kenneth Thompson, Tony Davis, Steven Carr, 

Jennifer Nowling and Mike Mosley.  Mr. Carr, for example, was 

given an improvement plan by Mr. Brown.   

40.  Mr. Brown evaluated the 1995 performance of Rodgi 

Campbell, an black process technician, and gave him an "above 

expected" rating.  Mr. Klug was the evaluator for  

Mr. Campbell for 1996, and gave him an "above expected" rating 

as well.  Mr. Brown was also the evaluator for Walter Williams, 

a black process technician, for 1995 and gave Mr. Williams an 

"above expected" rating.   

CONCLUSIONS OF LAW 

41.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  Sections 120.569 and 120.57(1), Florida Statutes 

(2001). 

42.  It is an unlawful employment practice for an employer 

to discharge an employee upon the basis of his or her race.  
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Section 760.10, Florida Statutes.  In this regard, Florida law 

is guided by Federal law under Title VII in construing the 

provisions of the State's civil rights laws since Chapter 760, 

Florida Statutes, was patterned on the Federal model.  See Brand 

v. Florida Power Corp., 633 So. 2d 504, 509 (1st DCA 1994); and 

Florida Department of Community Affairs v. Bryant, 586 So. 2d 

1205 (1st DCA 1991).   

43.  In employment discrimination cases a court reviews 

allegations of discrimination pursuant to the burden-shifting 

framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973); Texas Dept. of Community Affairs v. Burdine, 450 U.S. 

248 (1981); and related cases.   

44.  Pursuant to the McDonnell Douglas case, a plaintiff or 

petitioner bears the initial burden of establishing a prima 

facie case of racially discriminatory conduct.  If this is done, 

the defendant, in this case the Respondent, must articulate some 

legitimate, non-discriminatory reason for the adverse employment 

action taken.  If the Respondent carries this burden to go 

forward with evidence of some non-discriminatory reason, then 

the Petitioner must show that the proffered reason was merely a 

pretext for the Respondent's actions which were truly 

discriminatory.  In this regard the Petitioner must produce 

sufficient evidence to support an inference that the Respondent 

employer based its decision on discriminatory criteria.  The 
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ultimate burden of persuading a trier of fact that there was 

intentional discrimination remains with the Petitioner, however.  

McDonnel Douglas, supra, at 802-804; Burdine, supra, at 253.  

See also Jones v. Bessemer Carraway Medical Center, 137 F.3d 

1306, 1310 (11th Cir. 1998); St. Hilaire v. Pep Boys, 73 F.Supp. 

2d 1366 (S.D. Fla. 1999); and Combs v. Plantation Patterns, 106 

F.3d 1519 (11th Cir. 1997). 

45.  In order to establish a prima facie case the 

Petitioner herein must proof by a preponderance of evidence that 

he (1) belongs to a racial minority; (2) was subjected to an 

adverse employment action; (3) that his employer treated 

similarly situated employees of other races more favorably; and 

(4) that he was qualified to do the job.  See Jones v. Bessemer 

Carraway Medical Center, supra, 137 F.3d 1310.  

46.  The Petitioner has not established a prima facie case.  

He has shown that he belongs to a racial minority and that he 

was subject to an adverse employment action.  However, he has 

not shown that AES treated similarly situated employees of other 

races differently.  Rather, the record shows that the company 

had terminated white process technicians for performance reasons 

and disciplined them for absenteeism, failure to follow rules 

and had also given them "below expected" performance ratings 

when warranted.  Moreover, the record demonstrates that the 

Petitioner was not qualified for his job.  He had two "below 
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expected" performance reviews, had difficulty with retaining 

information, was deficient in process knowledge, 

troubleshooting, and decision-making in relation to his peers.  

In September 1997, an independent assessor, Mr. Caton, concluded 

that Mr. Farris was deficient in several areas and was not where 

he should be for someone with almost three years in the job with 

the Respondent company.  The Petitioner has not proven the third 

and fourth elements delineated above for a prima facie case, 

therefore, his claim has failed for this reason. 

47.  Assuming arguendo that he had established a prima 

facie case, the AES articulated non-discriminatory reasons for 

the termination action.  The evidence showed that Mr. Farris 

fell behind during the training period and that Mr. Shay and  

Mr. Lewis were to bring him up to the skill and competency level 

of his other entry-employee class members.  During 1995 and 

1996, he struggled with his job.  Mr. Klug, Mr. Brown,  

Mr. Sammon, Mr. Payne and Ms. Neal all testified that Mr. Farris 

was behind his peers in process knowledge, troubleshooting, 

decision-making, and retention of information.  Even Mr. Farris' 

supporter, Mr. Murphy, who worked with him over a two-year 

period, acknowledged that he had problems with troubleshooting 

and decision-making.    

48.  In 1996, after two years on the job, Mr. Farris still 

could not draw the equipment and master fundamental concepts and 
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safety rules.  He received two substandard annual reviews, was 

cited for safety concerns, and counseled for his absenteeism.  

The company set up a performance improvement plan for him and 

numerous people including Mr. Murphy, Mr. Payne, and Mr. Brown, 

particularly gave him ongoing assistance and attention to try to 

alleviate his problems and make him a better employee. 

49.  In July 1997, the pre-audit assessor from BSI 

independently found what Mr. Klug and Mr. Brown had found during 

the course of their performance reviews that Mr. Farris lacked 

knowledge of the process and fundamental procedures.  In this 

context when Mr. Farris complained about Mr. Brown having asked 

him to re-draw the equipment after the pre-audit (which       

Mr. Farris for all of his claims of knowing the process and 

procedure still could not do), Mr. Caton was asked to spend time 

with Mr. Farris and do an independent assessment.  The result 

was the same.  The law provides that incidents of inadequate 

work performance are legitimate, non-discriminatory reasons for 

termination.  See Woodbury v. Sears, Roebuck & Co., 901 F.Supp. 

1560, 1564 (MD Fla. 1995).   

50.  Mr. Farris repeatedly claimed that he knew the process 

very well and was as knowledgeable as anyone.  However, under 

prevailing law, "an employee's perception of himself is not 

relevant.  It is the perception of the decision maker that is 

relevant."  Moreover, "the fact that an employee disagrees with 
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an employer's evaluation of him does not prove pretext."     

Webb v. R&B Holding Co., 992 F.Supp. 1382 (SD Fla. 1998); and 

cited cases.  Indeed, the Petitioner's subjective opinion that 

the Respondent's action was discriminatory, without supporting 

evidence, is insufficient to establish pretext or create an 

inference of discrimination.  Woodbury, supra, 951 F.Supp. at 

1565.  See also St. Hillaire, supra, 73 F.Supp.2d, at 1370.  In 

addition, Mr. Farris' admission that Mr. Brown encouraged him to 

improve and praised him when he showed improvement in May 1997, 

during the course of the improvement plan, belies the suggestion 

that Mr. Brown intended to single Mr. Farris out for 

discriminatory treatment on the basis of his race.  Indeed,  

Mr. Brown gave a great deal of time to Mr. Farris and whenever 

Mr. Farris complained, Ms. Wheeler listened and tried to help 

him as best she could.  The record shows that the company spent 

some two and one-half years in time and resources after the 

initial training to try to help Mr. Farris become more 

proficient.  Ultimately, he could not grasp the concepts or the 

process and could not do the job effectively.  This much effort 

on the part of the Respondent to try to help Mr. Farris become 

more competent and proficient after his initial training shows 

that his termination was the result of a decision that in spite 

of all these extra efforts by a number of the company management 

personnel, that the self-improvement plan in Mr. Farris' case 
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had failed.  This much effort and resources expended to try to 

help Mr. Farris succeed negate any inference that could be drawn 

from Mr. Farris' evidence that his ultimate termination was 

merely a pretext for discrimination.   

51.  Indeed, the ultimate question in an employment 

discrimination case concerns whether the complaining party has 

carried his ultimate burden of persuasion that he is a victim of 

intentional discrimination.  Mr. Farris produced no evidence or 

testimony that establishes that intentional discrimination 

occurred.  The exhibits he introduced showed two negative 

performance reviews certificates showing completion of segments 

of training and diversity workshops a course at Pensacola 

Community College prior to being hired in 1994 and his State of 

Florida high school equivalency diploma.  These exhibits show 

nothing to indicate a prima facie case of discrimination or even 

an inference of discrimination.  The negative performance 

reviews speak for themselves and buttress the Respondent's 

position that it had a legitimate, non-discriminatory reason for 

the termination, that is poor performance in his job after 

repeated efforts to help him improve.  The college transcript 

from Pensacola Community College helps to establish that he was 

untruthful on his application by exaggerating his educational 

background. He indicated that he had graduated from that 

institution, as well as from a vocational program and from high 
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school which was not true.  The testimony of Mr. Lewis and  

Mr. Murphy does not establish that Mr. Farris suffered 

discrimination.  Mr. Murphy even acknowledged that Mr. Farris 

could be secretive and had problems in key areas of job 

performance.  Mr. Murphy also admitted that when he, also an 

black employee, went to confer with Mr. Bosse, Mr. Brown, and 

Mr. Klug they always listened to him and responded to his 

concerns.  The record establishes that several black process 

technicians, including Mr. Murphy, performed well and received 

positive performance evaluations and were well regarded and 

respected by the peers and by management, both black and white.  

In determining during his training period that the Petitioner 

was falling behind his training class or entry-level class and 

was not performing well, the Respondent also determined that 

other black employees in the same training class were 

progressing satisfactorily and doing well.  There were three 

other black employees in that entry-level training class with 

the Petitioner.  In summary, the Petitioner has not established 

his prima facie case, in terms of showing that he was treated in 

a disparate way, and for the other reasons delineated above.  

Moreover, he has not advanced any persuasive evidence that the 

Respondent's articulated reason for the job termination was a 

pretext for discrimination.  In fact, no persuasive evidence has 

been presented to show that there was any intentioned or 
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invidious discrimination on the part of the Respondent and the 

Petition must therefore fail. 

RECOMMENDATION 

Having considered the foregoing Findings of Fact, 

Conclusions of Law, the evidence of record, the candor and 

demeanor of the witnesses, and the pleadings and arguments of 

the parties, it is  

RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the subject Petition in 

its entirety.  

DONE AND ENTERED this 8th day of April, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
    P. MICHAEL RUFF 

     Administrative Law Judge 
     Division of Administrative Hearings 
     The DeSoto Building 
     1230 Apalachee Parkway 
     Tallahassee, Florida  32399-3060 
     (850) 488-9675   SUNCOM 278-9675 
     Fax Filing (850) 921-6847 
     www.doah.state.fl.us 
 
     Filed with Clerk of the  
     Division of Administrative Hearings 
     this 8th day of April, 2002. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway 
Suite 100 
Tallahassee, Florida  32301 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway 
Suite 100 
Tallahassee, Florida  32301 
 
Jonathan D. Fishbane, Esquire 
Goodlette, Coleman & Johnson, P.A. 
4001 Tamiami Trail North 
Suite 300 
Naples, Florida  34103 
 
Ronnie L. Williams, Esquire 
814 Saint Francis Street 
Mobile, Alabama  36602 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JOSEPH B. DAVIS, 
 
     Petitioner, 
 
vs. 
 
DEPARTMENT OF TRANSPORTATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-0241 

   
RECOMMENDED ORDER 

 
 Don W. Davis, Administrative Law Judge of the Division of 

Administrative Hearings, conducted the final hearing in this case 

on March 20, 2002, in Tallahassee, Florida.  The following 

appearances were entered. 

APPEARANCES 
 
 For Petitioner:   Joseph B. Davis, pro se 

  209 South Trippett Drive 
  Perry, Florida  32348 
   

 For Respondent:   J. Ann Cowles, Esquire 
      Department of Transportation 
      605 Suwannee Street 
      Haydon Burns Building, Mail Station 58 
      Tallahassee, Florida  32399-0458 
 

STATEMENT OF THE ISSUES 

 The issue for determination is whether Petitioner timely 

sought relief from alleged employment discrimination by the 

Department of Transportation (Respondent) due to Petitioner's race 

in violation of Section 760.10, Florida Statutes.  A secondary 
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issue, in the event that Petitioner's seeking of relief is 

determined to be untimely, is whether Petitioner is barred from 

presenting the facts of his case on the merits or whether the 

doctrine of equitable tolling applies? 

PRELIMINARY STATEMENT 

 Petitioner filed a Charge of Discrimination against 

Respondent with the Florida Commission on Human Relations (FCHR) 

on September 29, 2000, alleging discrimination by Respondent in 

the work environment on the basis of Petitioner's race.   

 On or about September 26, 2001, the FCHR issued its 

Determination: No Cause.  Petitioner was apprised by FCHR in its 

notice that Petitioner could file a Petition for Relief within   

35 days.   

 On October 30, 2001, Petitioner erroneously filed a Petition 

for Relief with Respondent.  Respondent's personnel notified 

Petitioner of the error by letter dated November 7, 2001.   

 Petitioner later filed the Petition for Relief with FCHR.  

Subsequently, on January 15, 2001, the case was forwarded to the 

Division of Administrative Hearings for formal proceedings. 

 Argument of the parties with regard to Respondent's Motion To 

Dismiss Appeal For Untimeliness was heard upon commencement of the 

final hearing.  Respondent's motion was filed on March 8, 2002, 

and seeks a recommended dismissal of the Petition for Relief.  No 

transcript of the proceeding was provided.     
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 Both parties filed Proposed Recommended Orders, both of which 

have been reviewed and considered in the preparation of this 

Recommended Order. 

FINDINGS OF FACT 
 

1.  On October 5, 1999, Petitioner resigned from his 

employment position with Respondent.  Petitioner had been given 

the opportunity to resign rather than be terminated for 

violations of various Department conduct standards.  Petitioner, 

a Caucasian, later alleged in his Charge of Discrimination filed 

with the FCHR on September 29, 2000, that he had been terminated 

because he was white.  

2.  On September 26, 2001, FCHR issued a Notice of 

Determination, finding no cause to believe that Petitioner had 

been the subject of an unlawful employment practice.   

3.  In the Notice of Determination, Petitioner was apprised 

that filing of a Petition for Relief with FCHR within 35 days 

from September 26, 2002, was necessary to avoid dismissal of the 

complaint.  FCHR's address and a Petition for Relief form was 

enclosed with the Notice of Determination.   

4.  On November 19, 2001, FCHR issued a Notice of 

Dismissal, 55 days after Petitioner had received his Notice of 

Determination, which stated that Petitioner had failed to comply 

with the requirements of Rule 60Y-5.008, Florida Administrative 

Code, and that Petitioner's complaint was dismissed.   
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 5.  On October 30, 2001, Petitioner erroneously filed a 

Petitioner for Relief with Respondent.  Respondent's personnel 

notified Petitioner of the error by letter dated November 7, 2001.  

Petitioner later filed the Petition for Relief with FCHR on 

January 15, 2002, and the matter was forwarded on that date to the 

Division of Administrative Hearings. 

6.  The Petition for Relief was filed with FCHR 111 days 

after the date of the Notice of Determination:  No Cause, and 69 

days after Respondent's personnel returned the erroneously filed 

Petition to Petitioner.   

7.  Petitioner did not allege or offer proof of 

extraordinary circumstances which prevented timely filing of the 

Petition for Relief.   

8.  The passage of time since the initial Charge of 

Discrimination by Petitioner and the filing of the Petition for 

Relief inures to the prejudice of Respondent in that employees 

who could have earlier provided testimony in support of 

Respondent's position have now become unavailable.  

CONCLUSIONS OF LAW 
 

 9.  The Division of Administrative Hearings has jurisdiction 

over the parties to and the subject matter of these proceedings. 

10.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act of 1992," provides security from discrimination based 
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upon race, color, religion, sex, national origin, age, handicap, 

or marital status.  

11.  While the adverse effectuation of an employee’s 

compensation, conditions, and privileges of employment on the 

basis of race is an unlawful employment practice, the burden of 

proof rests with Petitioner to show a prima facie case of 

employment discrimination.   

12.  A part of Petitioner's burden includes presenting such 

proof in a timely manner.  Section 760.11(7), Florida Statutes, 

expressly requires the timely submission of a request for an 

administrative hearing.  Delay in the pursuit of a remedy for 

discrimination by Petitioner is, however, permissible in the 

event of the occurrence of excusable neglect vis-a-via 

compliance with statutory required deadlines.  Regrettably, 

Petitioner has not established such a defense or explanation for 

his failure to proceed in accordance with those deadlines.  See 

Machules v. Department of Administration, 523 So. 2d 1123, 1134 

(Fla. 1998), where the Florida Supreme Court set forth standards 

for application of the doctrine of equitable tolling.  Under 

circumstances of the present case, such tolling would apply if 

Petitioner had been misled or lulled into inaction.  Further, 

mistakenly filing in the wrong forum, normally an excusable 

mistake, under these circumstances, cannot excuse Petitioner who 
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delayed his presentment of the Petition for Relief to FCHR for 

another 65 days (inclusive of five days for mailing).  

RECOMMENDATION 
 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a Final Order be entered granting 

Respondent's Motion to Dismiss. 

DONE AND ENTERED this 11th day of April, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DON W. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 11th day of April, 2002. 

 
 
COPIES FURNISHED: 
 
J. Ann Cowles, Esquire 
Department of Transportation 
605 Suwannee Street 
Haydon Burns Building, Mail Station 58 
Tallahassee, Florida  32399-0458 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway 
Suite 100 
Tallahassee, Florida  32301 
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Joseph B. Davis 
209 South Tippett Drive 
Perry, Florida  32348 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway 
Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
JEFF A. BEHL AND JACKI L. BEHL, 
 
     Petitioners, 
 
vs. 
 
CENTEX HOMES, 
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)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 02-1057 

   
RECOMMENDED ORDER OF DISMISSAL 

 
 This matter came on for consideration before the 

undersigned on Respondent's Motion to Dismiss and Petitioners' 

response to that motion. 

STATEMENT OF THE ISSUE 

     Was Petitioners' Petition for Relief from a discriminatory 

housing practice timely filed, and if not, should the Petition 

for Relief be dismissed as being untimely? 

PRELIMINARY STATEMENT 

     Respondent's Motion to Dismiss was served on April 2, 2002, 

alleging that Petitioners' Petition for Relief was not timely 

filed.  Petitioners filed a Motion to Proceed With This Case 

With Due Diligence Without Further Sham Pleadings of Respondent 

Seeking to Dismiss the Case.  
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FINDINGS OF FACT 

     1.  Petitioners filed a Housing Discrimination Complaint 

(Complaint) on May 14, 2001, claiming that Petitioners were 

injured by Respondent's discriminatory act. 

     2.  On January 31, 2002, the Florida Commission on Human 

Relations (Commission) issued a Determination of No Reasonable 

Cause.  The Certificate of Service signed by the Clerk of the 

Commission certifies that a copy of the Determination of No 

Reasonable Cause was mailed to Petitioners on January 31, 2002. 

     3.  In pertinent part, the Determination of No Reasonable 

Cause advised Petitioners as follows: 

  The parties are further advised that the 
Complainant may request that a formal 
administrative proceeding be conducted.  The 
request (i.e., Petition for Relief) must be 
filed with the FCHR within 30 days of the 
date of mailing of this Notice and should be 
in compliance with the provisions of Rule 
60Y-8.001 and Chapter 60Y-4, Florida 
Administrative Code. . . .(Emphasis 
Furnished.) 
 

*   *   * 
 

  Failure of Complainant to timely file a 
Petition will result in dismissal of the 
complaint. . . . 
 

     4.  Petitioners filed a Petition for Relief with the 

Commission seeking an administrative hearing before the Division 

of Administrative Hearings, which was postmarked March 7, 2002, 
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and stamped-in by the Commission Clerk as being received by the 

Commission on Friday, March 8, 2002.  

     5.  Petitioners did not request an extension of time to 

file their Petition for Relief. 

     6.  There has been no affirmative showing of excusable 

neglect by Petitioners. 

CONCLUSIONS OF LAW 

     7.  Rule 60Y-8.001(1) and (2), Florida Administrative Code, 

provides in pertinent part as follows: 

  (1)  Petition.  A Complainant may file a 
Petition for Relief from a Discriminatory 
Practice within 30 days of service of a 
Notice of Determination (No Cause). . . . 
  (2)  For good cause shown, the Chairperson 
may grant an extension of time to file the 
Petition for Relief, provided the motion for 
extension of time is filed within the 30-day 
period. 
 
 

     8.  Rule 60Y-4.006, Florida Administrative Code, provides 

in pertinent part as follows: 

  Notices, decisions, orders, declaratory 
statements, and other substantive process 
and papers of the Commission may be served 
personally or by mail.  A return made and 
verified by the individual making such 
service. . . is proof of service.  Service 
by mail shall be deemed completed upon 
mailing. 
 

     9.  Rule 60Y-4.007(1) and (2), Florida Administrative Code,  

provides as follows: 
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  (1)  In computing any period of time 
referred to in the rules of the Commission 
or contained in any order of the Commission, 
the day of the act, event, or occurrence 
from which the designated period begins to 
run shall not be included.  The last day of 
the period so computed shall be included 
unless it is a Saturday, Sunday, or legal 
holiday observed by the State of Florida, in 
which event the time period shall run until 
the end of the next day which is neither a 
Saturday, Sunday, nor legal holiday observed 
by the State of Florida.  All time periods 
are measured by calendar days except where 
working days are expressly indicated. 

 
  (2)  Whenever a party has a right or is 
required to do some act or take some 
proceedings within a prescribed period after 
service of a notice or other paper upon that 
party and such notice or paper is served by 
mail, 3 days shall be added to the 
prescribed period. 
 

     10.  Rule 60Y-4.004(1), Florida Administrative Code, 

provides in pertinent part as follows; 

  (1)  "Filing" or "file" with the 
Commission, means actual receipt of a 
document by the Clerk of the Commission at 
its office,. . . .  When a document is 
received by mail, the date of filing shall 
relate back to the date of postmark. 
 

     11.  Based on the above Findings of Fact and the above 

cited Rules, it is clear that Petitioners had 33 days (30 plus 3 

days for mailing) to file their Petition for Relief, which would 

have required Petitioners to have filed their Petition for 

Relief no later than March 5, 2002 (28 days in February plus 5 

days in March).  It is equally clear that Petitioners' Petition 
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for Relief was not filed until March 7, 2002 (the date of 

postmark).  Although Petitioners could have requested an 

extension of time to file their Petition of Relief, they failed 

to request an extension of time.  Therefore, Petitioners' 

Petition for Relief is untimely. 

RECOMMENDATION 

     Based upon the findings of fact and conclusions of law, it 

recommended that the Commission enter a final order dismissing 

the Petition for Relief. 

DONE AND ENTERED this 12th day of April, 2002, in 

Tallahassee, Leon County, Florida. 

 
___________________________________ 
WILLIAM R. CAVE 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 12th day of April, 2002. 

 
 
COPIES FURNISHED: 
 
Jeff A. Behl 
Jacki L. Behl 
7736 Stansfield Drive 
Fort Worth, Texas  76137-4393 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Violet D. Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Edward Milgrim, Esquire 
Centex Homes 
385 Douglas Avenue, Suite 1000 
Altamonte Springs, Florida  32714 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit exceptions within 15 days 
from the date of this Recommended Order of Dismissal.  Any 
exceptions to this Recommended Order of Dismissal should be 
filed with the agency that will issue the Final Order in this 
case. 
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