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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TERESA A. McKEE,                  ) 
                                  ) 
     Petitioner,                  ) 
                                  ) 
vs.                               )   Case No. 01-3905 
                                  ) 
OSCEOLA REGIONAL HOSPITAL, INC.,  ) 
                                  ) 
     Respondent.                  ) 
__________________________________) 
 
 

RECOMMENDED ORDER OF DISMISSAL 
 

THIS CAUSE came on to be heard by Daniel M. Kilbride, 

Administrative Law Judge, on the Motion to Dismiss filed by 

Respondent before the Division of Administrative Hearings, on 

November 2, 2001, in Tallahassee, Florida.  Petitioner being 

advised of the motion and the Administrative Law Judge having 

issued an Order to Show Cause, dated November 5, 2001, and 

Petitioner not filing a response within the required time, 

pursuant to Rule 28-106.204(1),(4), Florida Administrative 

Code.  The arguments presented in the motion have been fully 

considered.  The following appearances were entered: 

APPEARANCES 

For Petitioner:  no appearance 
 

For Respondent:  James J. Dean, Esquire 
                 Messer, Caparello & Self, P.A. 
                 215 South Monroe Street, Suite 701 
                 Post Office Box 1876 
                 Tallahassee, Florida  32302-1876 

 



 2

 
 

STATEMENT OF THE ISSUES 

Whether the Division of Administrative Hearings has 

jurisdiction to conduct a formal hearing under the provisions 

of Sections 120.569 and 120.57(1), Florida Statutes, if the 

Petition for Relief was not timely filed pursuant to Section 

760.11(7), Florida Statutes. 

PRELIMINARY STATEMENT 

On October 3, 1997, Petitioner filed with the Florida 

Commission on Human Relations (the "Commission") a Charge of 

Discrimination against Respondent based on her age.  The 

Commission then conducted an investigation.  Upon completion 

of its investigation, the Commission issued its Notice of 

Determination:  No Cause, and mailed a copy to Petitioner on  

June 19, 2001.  Petitioner was advised that she must file a 

Petition for Relief within 35 days of the date of the Notice 

or her claim would be barred.  Section 760.11(7), Florida 

Statutes.  On July 19, 2001, the Commission issued an Amended 

Determination:  No Cause and Amended Notice of Determination:  

No Cause, and mailed it to Petitioner at the address she 

provided.  The Amended Determination and Amended Notice of 

Determination are identical to the initial Determination and 

Notice, except that it has a different mailing address for 

Petitioner.  The 35th day following the date of issuance of 
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the Amended Notice of Determination was August 23, 2001.  On 

September 19, 2001, the Commission entered a Notice of 

Dismissal for failure to file a Petition for Relief within the 

time required by law.  The Notice of Dismissal was mailed to 

Petitioner on September 19, 2001.  Petitioner filed the 

Petition for Relief with the Commission on October 2, 2001.  

Petitioner appears to have mailed her Petition by regular 

mail, postmarked September 25, 2001.  Petitioner requested a 

formal hearing under the provisions of Section 120.57(1), 

Florida Statutes.  The Commission referred this matter to the 

Division of Administrative Hearings on October 5, 2001, for 

resolution of the issues.  Respondent filed its Motion to 

Continue Final Hearing and Answer and Affirmative Defenses to 

the Petition for Relief on November 2, 2001.  Respondent filed 

its Motion to Dismiss on the same date.  On November 5, 2001, 

an Order to Show Cause was issued directing Petitioner to 

respond to the Motion to Dismiss within seven days of the date 

of the Order or the case would be dismissed.  The Motion and 

the Order were sent to Petitioner's last known address.  

Petitioner has not filed a response to the Order to Show Cause 

as of the date of this Recommended Order.  It is, therefore, 

FOUND AND DETERMINED that Petitioner had until August 23, 

2001, to file her Petition, pursuant to the statute.  The 

Petition was not mailed until September 25, 2001, and not 
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filed with the Commission until October 2, 2001.  Petitioner 

has not filed a response to the Order to Show Cause, and has 

not shown good cause for her delay in filing the Petition.  

Therefore, the Petition for Relief is time barred for failure 

to file the Petition within 35 days of the date of the amended 

determination of no reasonable cause by the Commission.  

Section 760.11(7), Florida Statutes (2001); Wright v. HCA 

Central Florida Regional Hospital, Inc., 18 FALR 1160 (1995), 

cf. St. Petersburg Motor Club v. Cook, 567 So. 2d 488 (Fla. 2d 

DCA 1990) and Joshua v. City of Gainesville, 768 So. 2d 432 

(Fla. 2000); see Blakely v. United States Automobile Ass'n, 

1999 WL 1053122 (M.D.Fla., October 4, 1999); Dawkins v. 

Bellsouth Telecommunications, Inc., 53 F.Supp.2d 1356, 1360-61 

(M.D.Fla. 1999).  This procedure has been determined to be 

constitutional, under Florida law.  McElhath v. Burley, 707 

So. 2d 836 (Fla. 1st DCA 1998). 

RECOMMENDATION 

Based on the foregoing facts and conclusions of law, it 

is 

RECOMMENDED that a final order be entered dismissing with 

prejudice the Petition of Teresa A. McKee in DOAH Case  

No. 01-3905; FCHR Case No. 98-0083.  

DONE AND ENTERED this _____ day of November, 2001, in 

Tallahassee, Leon County, Florida. 
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                  _____________________________________ 
  DANIEL M. KILBRIDE 
  Administrative Law Judge  
  Division of Administrative Hearings 
  The DeSoto Building 
  1230 Apalachee Parkway 
  Tallahassee, Florida  32399-3060 
  (850) 488-9675   SUNCOM 278-9675 
  Fax Filing (850) 921-6847 
  www.doah.state.fl.us 
 
 
 
   
  Filed with the Clerk of the  
  Division of Administrative Hearings  
  this _____ day of November, 2001. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
James J. Dean, Esquire 
Messer, Caparello & Self, P.A. 
215 South Monroe Street, Suite 701 
Post Office Box 1876 
Tallahassee, Florida  32302-1876 
 
Teresa A. McKee 
2915 Elbib Drive 
St. Cloud, Florida  34772-8526 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any 
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exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
TERRY B. HILLMAN, 
 
     Petitioner, 
 
vs. 
 
CHEM-POLYMER CORPORATION, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 01-2904 

   
RECOMMENDED ORDER 

 
On October 10, 2001, a formal administrative hearing in 

this case was conducted telephonically in Fort Myers and 

Tallahassee, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings.   

APPEARANCES 

 For Petitioner:  Terry B. Hillman, pro se 
           2048 Laurel Lane 
                      North Fort Myers, Florida  33917 
 
 For Respondent:  Robert E. Tardif, Jr., Esquire 
                      Duncan & Tardif, P.A. 
                      1601 Jackson Street, Suite 101 
                      Post Office Box 249 
                      Fort Myers, Florida  33902-0249 

 
STATEMENT OF THE ISSUE 

 
The issue in the case is whether the Respondent unlawfully 

discriminated against the Petitioner on the basis of age. 
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed with the Florida 

Commission on Human Relations (FCHR), Terry B. Hillman 

(Petitioner) asserts that the Chem-Polymer Corporation 

(Respondent) discriminated against him on the basis of age.  By 

Notice of Determination dated April 12, 2000, the FCHR found 

"that there is no reasonable cause to believe that an unlawful 

employment practice has occurred."   

By Petition for Relief filed with the FHCR on May 22, 2000, 

the Petitioner requested a formal administrative hearing.  The 

Petition for Relief was transmitted to the Florida Division of 

Administrative Hearings on June 29, 2000, and a hearing was 

scheduled.  On August 9, 2000, the Respondent filed a Motion for 

Recommended Order of Dismissal.  On August 25, 2000, a 

Recommended Order of Dismissal was entered and the case was 

returned to the FCHR.  

By Order Remanding Petition filed with the Division of 

Administrative Hearings on May 21, 2001, the FCHR returned the 

case for hearing.  The Division reopened the file and scheduled 

the case for hearing.   

At the hearing, the Petitioner testified on his own behalf 

and presented the testimony of six witnesses.  The Respondent  
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presented the testimony of two witnesses and had exhibits 

numbered 2-9 admitted into evidence.   

No transcript of the hearing was filed.  Both parties filed 

Proposed Recommended Orders. 

FINDINGS OF FACT 
 

1.  The Respondent initially employed the Petitioner in the 

maintenance department in January 1996.   

2.  There is no evidence that the Petitioner’s employment 

in the maintenance department was unsatisfactory. 

3.  In May 1996, the Petitioner transferred into the 

production department.   

4.  The Petitioner’s supervisor in the production 

department described his performance as somewhat unsatisfactory 

but made no written report of any problems. 

5.  On September 17, 1996, the Petitioner transferred into 

the laboratory and began work as a lab technician.  The transfer 

in the lab technician position was at the Petitioner’s request.   

6.  On October 21, 1996, Richard Barnes, an employee of the 

Respondent, assumed supervisory responsibility for the 

laboratory operation. 

7.  On November 8, 1996, Mr. Barnes met with the Petitioner 

to discuss the job.  At the time of the November 8 discussion, 

the Petitioner had been working in the lab for almost eight 

weeks.   
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8.  The Respondent’s lab employees are responsible for 

assuring that the materials produced by the plant comply with 

the "release specifications" set by the buyers of the materials.  

During the discussion, the Petitioner was asked about specific 

tasks assigned to lab employees.  His response was incorrect and 

indicated a lack of familiarity with lab procedures.  The 

Petitioner was informed that his job performance was 

unsatisfactory. 

9.  Over the next week, Mr. Barnes continued to monitor the 

situation, and subsequently decided to terminate the 

Petitioner’s employment for unsatisfactory performance. 

10.  On November 18, 1996, the Respondent terminated the 

Petitioner’s employment on the grounds of unsatisfactory work 

performance.  At the time of the termination, the Petitioner was 

56 years old. 

11.  During the time of the Petitioner’s transfer into, and 

termination from, the lab, the Respondent was in the process of 

expanding the number of lab employees from six to ten employees.   

12.  Shortly before terminating the Petitioner’s 

employment, the Respondent transferred another employee, of 

similar age as the Petitioner, into the lab.   

13.  Shortly after the Petitioner’s termination, Respondent 

transferred another employee, younger than the Respondent, to 

the lab.  The transfer of the younger employee was being 



 5

processed prior to the termination of the Petitioner’s 

employment.  There is no evidence that a transfer of the younger 

employee was related to the termination of the Petitioner’s 

employment. 

14.  The evidence fails to establish that termination of 

the Petitioner’s employment was based on his age.  There is no 

evidence that the Respondent discriminated against the 

Petitioner on the basis of age.   

15.  There is no evidence that the Petitioner suffered any 

economic injury based on the termination.  He became employed 

shortly after the termination at a salary higher than the 

Respondent was paying him.  Subsequent employment has included 

additional increases in compensation. 

16.  The Petitioner asserts that had he remained employed 

by the Respondent, his compensation would have included 

promotions and increased compensation.  The evidence fails to 

establish that the Petitioner would have received further 

promotions from the Respondent.   

CONCLUSIONS OF LAW 
 

17.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  Section 120.57(1), Florida Statutes. 

18.  The Respondent is an employer for purposes of this 

proceeding.  
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19.  It is an unlawful employment practice for an employer 

to discharge any individual because of such individual's age.  

Section 760.10(1)(a), Florida Statutes.    

20.  The Florida Civil Rights Act of 1992 is patterned 

after Title VII of the Civil Rights Acts of 1964 and 1991, 42 

U.S.C. Section 2000e, et seq., as well as the Age Discrimination 

in Employment Act (ADEA), 29 U.S.C. Section 621, et seq.  

Federal case law interpreting Title VII and the ADEA is 

applicable to cases arising under the Florida Act.  See Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991). 

21.  In order to establish a prima facie case of age 

discrimination under Section 760.10(1)(a), Florida Statutes, the 

Petitioner must show: that he is a member of a protected class; 

that he was fully qualified for the job which he held; that he 

was the subject of an adverse employment decision; and that he 

was replaced by another person of a different age, with equal or 

lesser qualifications.  See McDonnell Douglas v. Green, 411 U.S. 

792, 93 S.Ct. 1817 (1973).  If the Petitioner is able to 

establish a prima facie case, the burden then shifts to the 

Respondent to articulate a legitimate, nondiscriminatory reason 

for its employment decision.  If the Respondent is able to 

articulate a legitimate reason for the employment action, the  
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Petitioner must then show that the Respondent’s actions were 

merely a pretext for discrimination. 

22.  In this case, the evidence fails to establish a prima 

facie case of age discrimination.  The Petitioner failed to 

establish that he was fully qualified for the job from which he 

was terminated.  The evidence establishes that the Petitioner’s 

job performance was unsatisfactory.   

23.  Further, the evidence fails to establish that the 

Petitioner was replaced by another person of a different age, 

with equal or lesser qualifications.  Employment in the lab was 

being expanded at the time of the Petitioner’s termination.  One 

of the employees who transferred into the lab at the time of the 

Petitioner’s termination was of similar age as the Respondent.  

Another transferring employee was younger than the Respondent 

was, but his transfer was being processed prior to the 

termination of the Petitioner’s employment. 

RECOMMENDATION 
 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is recommended that the Florida Commission on Human 

Relations enter a Final Order dismissing the Petition for Relief 

filed by Terry B. Hillman.  
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DONE AND ENTERED this 28th day of November, 2001, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 28th day of November, 2001. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
Terry B. Hillman 
2048 Laurel Lane 
North Fort Myers, Florida  33917 
 
Robert E. Tardif, Jr., Esquire 
Duncan & Tardif, P.A. 
1601 Jackson Street, Suite 101 
Post Office Box 249 
Fort Myers, Florida  33902-0249 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
MARIA OLIVERAS,            ) 
                           ) 
     Petitioner,           ) 
                           ) 
vs.                        )   Case No. 01-3928 
                           ) 
AERO DECAL,                ) 
                           ) 
     Respondent.           ) 
___________________________) 
 
 

RECOMMENDED ORDER OF DISMISSAL 
 

THIS CAUSE came on to be heard by Daniel M. Kilbride, 

Administrative Law Judge, on the Motion to Dismiss filed  

October 29, 2001, by Respondent, before the Division of 

Administrative Hearings, in Tallahassee, Florida.  Petitioner 

was advised of the Motion; the Administrative Law Judge issued 

an Order to Show Cause, dated October 31, 2001, and Petitioner 

did not file a response within the required time, pursuant to 

Rules 28-106.204(1) and (4), Florida Administrative Code.  The 

arguments presented in the Motion have been fully considered.  

The following appearances were entered: 

APPEARANCES 

For Petitioner:  No appearance 
 

For Respondent:  Christopher J. Coleman, Esquire 
                 Schillinger & Coleman, P.A. 
                 1329 Bedford Drive, Suite 1 
                 Melbourne, Florida  32940 
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STATEMENT OF THE ISSUES 

Whether the Division of Administrative Hearings has 

jurisdiction to conduct a formal hearing under the provisions 

of Sections 120.569 and 120.57(1), Florida Statutes, if the 

Petition for Relief does not allege that Respondent is an 

"employer" under Section 760.02(7), Florida Statutes, and if 

the Petition for Relief was not timely filed pursuant to 

Section 760.11(7), Florida Statutes. 

PRELIMINARY STATEMENT 

On February 22, 2001, Petitioner filed with the Florida 

Commission on Human Relations (the "Commission") a Charge of 

Discrimination against Respondent based on her sex and her 

personal life.  The Charge alleged that Respondent had eight 

employees.  The Commission then conducted an investigation.  

Upon completion of its investigation, the Commission issued 

its Notice of Determination:  No Jurisdiction.  The 

Commission's investigation determined that Respondent did not 

employ 15 or more employees for each working day over the 

current year and preceding year.  The Commission mailed a copy 

of its Notice of Determination:  No Jurisdiction to Petitioner 

on August 30, 2001.  Petitioner was advised that she must file 

a Petition for Relief within 35 days of the date of the Notice 

or her claim would be barred.  Section 760.11(7), Florida 
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Statutes.  The 35th day following the date of issuance of the 

Notice of Determination was October 4, 2001.  Petitioner filed 

her Petition for Relief with the Commission on October 5, 

2001.  Petitioner requested a formal hearing under the 

provisions of Section 120.57(1), Florida Statutes.  In her 

Petition, Petitioner acknowledged that Respondent has less 

than 15 employees on its payroll.  The Commission referred 

this matter to the Division of Administrative Hearings on 

October 11, 2001, for resolution of the issues.  Respondent 

filed its Answer and Affirmative Defenses to the Petition for 

Relief on October 24, 2001.  Respondent filed its Motion to 

Dismiss on the same date.  On October 31, 2001, an Order to 

Show Cause was issued directing Petitioner to respond to the 

Motion to Dismiss within ten days of the date of the Order or 

the case would be dismissed.  The Motion and the Order were 

sent to Petitioner's last known address.  Petitioner has not 

filed a response to the Motion or to the Order to Show Cause 

as of the date of this Recommended Order.  It is, therefore, 

FOUND AND DETERMINED that Petitioner had until October 4, 

2001, to file her petition, pursuant to the statute.  The 

Petition was not filed with the Commission until October 5, 

2001.  Petitioner has not filed a response to the Motion to 

Dismiss or the Order to Show Cause, and has not shown good 

cause for her delay in filing the Petition, nor has she 
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alleged that Respondent was an "employer" within the meaning 

of Section 760.02(7), Florida Statutes.  Therefore, the 

Petition for Relief is time barred for failure to file the 

Petition within 35 days of the date of determination of no 

reasonable cause by the Commission.  Section 760.11(7), 

Florida Statutes (2001); Wright v. HCA Central Florida 

Regional Hospital, Inc., 18 FALR 1160 (1995), cf. St. 

Petersburg Motor Club v. Cook, 567 So. 2d 488 (Fla. 2d DCA 

1990) and Joshua v. City of Gainesville, 768 So. 2d 432 (Fla. 

2000); see Blakely v. United States Automobile Ass'n, 1999 WL 

1053122 (M.D. Fla., October 4, 1999); Dawkins v. Bellsouth 

Telecommunications, Inc., 53 F.Supp.2d 1356, 1360-61 (M.D. 

Fla. 1999).  This procedure has been determined to be 

constitutional, under Florida law.  McElhath v. Burley, 707 

So. 2d 836 (Fla. 1st DCA 1998).  Further, and equally 

important, DOAH and the Commission lack jurisdiction over the 

Petition for Relief and the Charge of Discrimination based on 

the fact that Respondent is not an "employer" within the 

meaning of Section 760.02(7), Florida Statutes.  Regency 

Towers Owners Association, Inc. v. Pettigrew, 436 So. 2d 266 

(Fla. 1st DCA 1983), rev. den. 444 So. 2d 417 (Fla. 1984). 

RECOMMENDATION 

Based on the foregoing facts and conclusions of law, it 

is 
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RECOMMENDED that a final order be entered dismissing with 

prejudice the Petition of Maria Oliveras in DOAH Case  

No. 01-3928; FCHR Case No. 21-01229.  

DONE AND ENTERED this 28th day of November, 2001, in 

Tallahassee, Leon County, Florida. 

                  _____________________________________ 
  DANIEL M. KILBRIDE 
  Administrative Law Judge  
  Division of Administrative Hearings 
  The DeSoto Building 
  1230 Apalachee Parkway 
  Tallahassee, Florida  32399-3060 
  (850) 488-9675   SUNCOM 278-9675 
  Fax Filing (850) 921-6847 
  www.doah.state.fl.us 
 
  Filed with the Clerk of the  
  Division of Administrative Hearings  
  this 28th day of November, 2001. 
 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
Christopher J. Coleman, Esquire 
Schillinger & Coleman, P.A. 
1329 Bedford Drive, Suite 1 
Melbourne, Florida  32940 
 
Maria Oliveras 
339 Galicia Street Southwest 
Palm Bay, Florida  32908 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within  
15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case. 



TBD | 200148 TBD.R (Unofficial Reporter) | 1/24/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 27 of 71 

 

 

 

 

 

200148 TBD.R 004 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Thompson v. DOS 

CITATION: 200148 TBD.R 004 

DATE: 11/29/2001 

STATE: FL  

 

CASE NO: 

21-00457 (FCHR) 

01-002624 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 01002624.PDF 

PAGES: 16 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
WILLIAM THOMPSON,               )  
                                )    
     Petitioner,                ) 
                                )  
vs.                             )   Case No. 01-2624   
                                )  
DEPARTMENT OF STATE,            )    
                                ) 
     Respondent.                ) 
________________________________)  
                    
                  

RECOMMENDED ORDER 

 A hearing was held pursuant to notice, on September 18, 

2001, in Pensacola, Florida, before the Division of 

Administrative Hearings by its designated Administrative Law 

Judge, Barbara J. Staros.  

APPEARANCES 
 

     For Petitioner:  William Thompson 
                      7439 Northpointe Boulevard  
                      Pensacola, Florida  32514-6628 
                      
     For Respondent:  Heidi Hughes, Esquire 
                      Assistant General Counsel  
                      Department of State  
                      The Capitol, Lower Level 10  
                      Tallahassee, Florida  32399-1050 
                       
 

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act 

of 1992, as alleged in the Amended Charge of Discrimination 

filed by Petitioner on November 24, 2000. 
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PRELIMINARY STATEMENT 

On November 24, 2000, Petitioner, William Thompson, filed 

an Amended Charge of Discrimination with the Florida 

Commission on Human Relations (FCHR) which alleged that the 

Historic Pensacola Preservation Board (HPPB) violated Section 

760.10, Florida Statutes, by discriminating against him on the 

basis of age and gender.  At the time the charge of 

discrimination was filed, the HPPB was within the Department 

of State. 

FCHR had not completed its investigation in 180 days 

after Petitioner's filing of the charge.  Petitioner elected 

to submit a request for formal hearing pursuant to Sections 

760.11(4)(b) and (8), Florida Statutes.  The request for 

hearing was filed with the Division of Administrative Hearings 

(Division) on or about July 5, 2001.  A Notice of Hearing was 

issued setting the case for formal hearing on September 18, 

2001. 

Petitioner filed a letter with the Division on August 8, 

2001, addressed to the undersigned.  In that letter, 

Petitioner stated that he would be laid-off from his Other 

Personal Services (OPS) position as of August 18, 2001.  

Petitioner alleged that he was being laid-off in retaliation 

for filing the discrimination charge against the HPPB. 
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Respondent, Department of State, filed a Motion to 

Dismiss Petitioner's Charge of Retaliation based upon the 

transfer of programmatic and operational activities of the 

HPPB and all personnel of the HPPB to the University of West 

Florida pursuant to Section 17, Chapter 2001-199, Laws of 

Florida.  The motion was granted.   

At hearing, Petitioner testified on his own behalf.  

Petitioner offered into evidence Composite Exhibit 1 which was 

admitted into evidence.  Respondent presented the testimony of 

Dora Johnson, Richard Brosnaham, and John Daniels.  Respondent 

offered into evidence Exhibits 1 through 8, including the 

deposition testimony of Thomas Muir, which were admitted into 

evidence.     

A Transcript consisting of one volume was filed on    

October 5, 2001.  Respondent requested a due date of    

October 31, 2001, for filing Proposed Recommended Orders.  

That request was granted.  Proposed Recommended Orders were 

filed by the Petitioner and Respondent on October 22, 2001 and 

October 30, 2001, respectively, and have been considered in 

the preparation of this Recommended Order. 

FINDINGS OF FACT 

History of the Board 

1.  HPPB was established as part of the Department of 

State pursuant to Section 266.00001 and Section 266.0011, 
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Florida Statutes (2000).  The overall purposes of the Board 

were:  (a) to restore, preserve, maintain, reconstruct, and 

operate for the use, benefit, and education of the public 

certain ancient or historic landmarks, sites, cemeteries, 

graves, military works, monuments, locations, remains, or 

buildings, and other objects of historical or antiquarian 

interest of the City of Pensacola and Escambia County; and (b) 

to research, prepare, publish, and procure for the use and 

benefit of the general public books, reports, articles, 

pamphlets, brochures, documents, maps, photographs, films, 

sound recordings, and other products of a similar nature in 

furtherance of the protection and preservation of and the 

dissemination of information about historic sites and 

properties, as well as persons, places, events, conditions, 

objects, patterns, behaviors, records, and times pertaining to 

Florida history.  Section 266.0011, Florida Statutes (2000). 

2.  HPPB was abolished by the Florida Legislature 

pursuant to Sections 1 through 3, Chapter 2001-199, Laws of 

Florida.  As of July 1, 2001, the Legislature transferred the 

functions performed by HPPB to the University of West Florida.  

Chapter 2001-199, Laws of Florida, Section 17.  As of July 1, 

2001, all HPPB personnel, including Petitioner William 

Thompson, became employees of the University of West Florida.  
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The Department of State no longer has museum education 

specialist positions in Pensacola. 

Petitioner's Claims 

3.  Petitioner was hired by the Historic Pensacola 

Preservation Board (HPPB) as an OPS museum guide on or about 

May 24, 2000.  OPS museum guides are hourly wage employees, 

and as such, are not part of the State of Florida Career 

Service System.  There are no promotions from an OPS position.  

The quality of Petitioner's work for Respondent is not at 

issue as Respondent stipulated that Petitioner was a 

competent, satisfactory employee.   

4.  During October 2000, HPPB began the hiring process 

for a Museum Education Specialist within the Career Service 

System, a position for which Petitioner applied.  The position 

was advertised for 14 days.  The applications were initially 

screened by the Department of State, Bureau of Human Resources 

in Tallahassee, and all applications of candidates meeting the 

minimum requirements (approximately 40) were sent to HPPB in 

Pensacola for selection of candidates to be interviewed.  

Petitioner and four other candidates were selected for an 

interview by John Daniels who, at that time, was manager of 

the HPPB of Trustees; by Thomas Muir, who at that time was the 

museum administrator of HPPB; and by Richard Brosnaham, who at 
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the time was Historian for HPPB.  One candidate withdrew her 

application before the interview. 

5.  HPPB used a uniformly applied selection module to 

evaluate candidates which had been approved by the Department 

of State, Bureau of Human Resources.  The Board's selection 

module consisted of a copy of the Position Description and 

Class Specifications, Task/KSA Identification Form, 

Application Review Screening Criteria form, Interview 

Questions and scoring criteria, Written Exercise and rating 

scale, Rating/Ranking Form, Reference Check Form, and 

Employment Verification Form. 

6.  On or about October 26, 2000, HPPB interviewed the 

following candidates for the Museum Education Program 

Specialist Position:  William Thompson, Jennifer Wood, Kristin 

Mullen, and Katherine Williams.  Three of the candidates who 

were interviewed were already working at HPPB as OPS museum 

guides. 

7.  The selection committee consisted of Thomas Muir, 

John Daniels and Richard Brosnaham, all of whom participated 

in group interviews of the candidates.  Dora Johnson, 

Administrative Assistant to HPPB, was present at each 

interview to explain benefits information. 

8.  During the oral interviews, in accordance with the 

selection module, each candidate was graded by the 
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interviewers using a uniform grading scale in the following 

areas based upon their responses to the interview questions:  

(1) Ability to plan and prepare educational materials; (2) 

Ability to conduct training programs; (3) Knowledge of 

Pensacola's Historic District; (4) Ability to communicate 

effectively in writing; and (5) Ability to communicate 

effectively verbally. 

9.  Each of the interviews followed the same basic 

format.  First, Mr. Daniels welcomed the candidate, generally 

explained the selection process, and engaged in some 

conversation to relax the candidate before beginning the 

interview.  Thomas Muir then asked each candidate the four 

interview questions from the selection module.  After the four 

interview questions were asked and answered, Mr. Daniels asked 

Mr. Brosnaham if he had any other questions for the candidate.  

Finally, Dora Johnson explained the salary and benefits 

package for the Museum Education Program Specialist position. 

10. Petitioner alleges that he was asked why he decided 

to return to school at his age by John Daniels during the 

interview.  The others present during the interview, John 

Daniels, Dora Johnson, Thomas Muir and Richard Brosnaham, all 

recalled that Mr. Daniels did not ask this question.  Everyone 

besides the Petitioner present during the interview recalls 

that Mr. Daniels simply asked why Petitioner decided to return 
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to school or why he decided to study history.  According to 

Mr. Muir, during the approximately 30 interviews which he 

conducted over time, he has never heard anyone from HPPB ask a 

potential employee questions regarding age or gender. 

11.  Mr. Daniels asked a question regarding Petitioner's 

return to school in an attempt to elicit Petitioner's interest 

in and dedication to history.  As an educator, Mr. Daniels has 

been actively involved in lifelong learning programs, both in 

the classroom and in presenting seminars, and believes that 

age plays no role in terms of when one attends school or how 

long one continues his or her education. 

12.  At the conclusion of each interview, the candidate 

was given a written exercise to complete.  The written 

exercise consisted of the following question:  "What training 

or experience have you had in motivating people to become 

interested in history and artifacts?" 

13.  The purpose of the written exercise was to evaluate 

the candidates' ability to write and communicate in written 

form effectively, which is a critical skill for the Museum 

Education Program Specialist. 

14.  Following the interviews, each candidate was 

evaluated based on oral interview performance and the written 

exercise and assigned a score in accordance with the 
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Rating/Ranking Form that was part of the approved selection 

module. 

15.  The interviewers individually scored the candidates 

and did not discuss their scoring of the candidates with other 

interviewers at any time.  Each interviewer submitted his 

completed Rating/Ranking Form to Dora Johnson who tallied the 

scores. 

16.  Neither Petitioner's age nor Petitioner's sex was a 

factor in the evaluations made by each interviewer of 

Petitioner for the position. 

17.  In accordance with the rating criteria established 

in the selection module, a candidate could receive a maximum 

of 25 points for the oral interview and 5 points for the 

written exercise, for a total of 30 points, from each of the 

three interviewers (Daniels, Muir and Brosnaham).  Therefore, 

the maximum overall score that a candidate could receive was 

90 points (that is, 30 points from each member of the 

selection committee). 

18.  Dora Johnson computed the scores for each candidate 

interviewed and recorded the scores on the Vacancy and 

Application Report Form.  The scores for each candidate were 

as follows:  Ms. Mullen received a total of 73 points; Ms. 

Williams received a total of 65 points; Mr. Thompson received 

a total of 60 points; and Ms. Wood received a total of 58 



  
10

points.  After calculating the scores, Ms. Johnson informed 

Mr. Daniels of the results.  The candidate with the highest 

overall score, Kristin Mullen, was offered the position, which 

she accepted.  Petitioner's score ranked him in third place 

out of the four candidates. 

19.  Ms. Johnson then completed the paperwork to fill the 

position, including the Vacancy and Applicant Report Position 

Information form.  Mr. Brosnaham informed the candidates of 

the result of the selection process. 

20.  Mr. Muir, Mr. Daniels, and Mr. Brosnaham each found 

Ms. Mullen to be the most qualified candidate, in part, 

because she was able to demonstrate in her oral interview how 

her education and experience would meet the needs of HPPB for 

the position of Museum Education Program Specialist.  They 

also found her to be the most prepared of any of the 

candidates interviewed, evidenced by the portfolio of writing 

samples and materials prepared for other museums that she 

presented at the interview. 

21.  According to the selection committee, Ms. Mullen's 

verbal and written communication skills were the strongest of 

the candidates interviewed.  Written communication skills are 

especially important in this position because a Museum 

Education Program Specialist is responsible for writing 

interpretative manuals, volunteer manuals, brochures, and 
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flyers for HPPB.  Also, Ms. Mullen had previous experience at 

two other museum sites. 

22.  Petitioner contends that he was discriminated 

against because, based on his assessment of his qualifications 

compared to those of the successful candidate, he was the most 

qualified for the position.  Petitioner based this assessment 

on his completion of professional education courses while a 

student at the University of West Florida; that one semester 

as a student teacher was at Old Hometown, a school located in 

Historic Pensacola Village which focuses on Pensacola history; 

that while at Old Hometown, he planned, developed, and 

implemented education materials and lesson plans about 

Pensacola history; and that at the time of the interviews, he 

had been employed at the Historic Village for approximately 

five months, whereas Ms. Mullen had only been employed there a 

short period of time. 

23.  Petitioner is in his mid-40's.  Ms. Mullen is in her 

20's.   

CONCLUSIONS OF LAW 

 24.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

Sections 120.569 and 120.57, Florida Statutes.      

25.  Section 760.10(1)(a), Florida Statutes, states that 

it is an unlawful employment practice for an employer to 
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discharge or otherwise discriminate against an individual on 

the basis of age or gender. 

26.  In order to make out a prima facie case of gender or 

age discrimination under Section 760.10(1)(a), Florida 

Statutes, Petitioner must show that he was a member of a 

protected class; that he was qualified for the job for which 

he applied; and that another person outside the protected 

class, or of a different age, with equal or lesser 

qualifications was hired.  Carter v. Three Springs Residential 

Treatment, 132 F. 3rd 635 (11th Cir. 1998), citing McDonald 

Douglass Crop. v. Green, 411 U.S. 792 (1973). 

27.  Here, Petitioner has met his burden of proving a 

prima facie case of gender and age discrimination, i.e., he is 

a man in his mid-40's, he met the minimum qualifications for 

the job; he was subject to an adverse employment decision (not 

hired for the job); and a person outside the protected class 

was hired for the job. 

28.  When the charging party, i.e., the Petitioner, is 

able to make out a prima facie case, the burden to go forward 

shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the employment action.  See 

Department of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 

1st DCA 1991) (court discusses shifting burdens of proof in 

discrimination cases).  The employer has the burden of 
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production, not persuasion, and need only persuade the finder 

of fact that the decision was non-discriminatory.  Department 

of Corrections v. Chandler, supra;  Alexander v. Fulton 

County, GA, 207 F. 3rd 1303 (11th Cir. 2000). 

29.  Respondent has met this burden.  Respondent has 

adequately articulated a legitimate, non-discriminatory 

explanation for hiring Ms. Mullen instead of Petitioner.  The 

protocol for selecting the Museum Education Program Specialist 

and the manner in which it was implemented do not reflect age 

or gender discrimination.  The decision was based upon 

legitimate means that did not penalize the Petitioner based 

upon his age or gender.  The selection module protocol 

comports with well-established methods for hiring career 

service employees, in a setting, that by its design and 

application, is not discriminatory in nature.  Respondent's 

justifications for its choice were real and non-

discriminatory.   

30.  Once the employer articulates a legitimate non-

discriminatory explanation for its actions, the burden shifts 

back to the charging party to show that the explanation given 

by the employer was a pretext for intentional discrimination.    

"The employee must satisfy this burden by showing directly 

that a discriminatory reason more likely than not motivated 

the decision, or indirectly by showing that the proffered 
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reason for the employment decision is not worthy of belief."  

Department of Corrections v. Chandler, 582 So. 2d 1183 at 

1186;  Alexander v. Fulton County, GA, supra.  Petitioner has 

not met this burden. 

31.  Petitioner alleges that Mr. Daniels asked him a 

question during the interview that he interprets as 

demonstrating age discrimination.  However, the weight of the 

evidence (i.e., testimony of the other three persons in the 

room during the interview) suggests that there was no 

reference to Petitioner's age during the interview.  Even 

assuming the question was asked as Petitioner alleges, it is 

not persuasive as evidence of intentional discrimination.   

32.  Courts have found only the most blatant remarks, 

whose intent could be nothing other than to discriminate on 

the basis of age, to constitute direct evidence of age 

discrimination.  See e.g., Barnes v. Southwest Forest 

Industries, 814 F. 2d 607 at 610 (11th Cir. 1987) (remark by 

personnel manager to terminated security guard that in order 

to transfer "you would have to take another physical 

examination at your age, I don't believe you could pass it" 

was not considered direct evidence of age discrimination by 

the court); Williams v. General Motors Corp., 656 F. 2d 120 at 

130 (5th Cir. Unit B 1981) cert. denied, 455 U.S. 943 (1982) 
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(scrap of paper on which was written "Too old--Lay Off" would 

constitute direct evidence of discriminatory intent). 

33.  Respondent satisfied its burden of proof that its 

employment decision to hire another candidate was non-

discriminatory.  Petitioner has not met his burden of showing 

that a discriminatory reason more likely than not motivated 

Respondent's hiring decision or that the reason for the 

decision is not worthy of belief.  Certainly, the evidence 

does not show intentional discrimination on behalf of 

Respondent. 

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order denying and dismissing the Petition for Relief.    

DONE AND ENTERED this 29th day of November, 2001, in 

Tallahassee, Leon County, Florida.    

                                 
 BARBARA J. STAROS  
 Administrative Law Judge 
 Division of Administrative Hearings 
 The DeSoto Building  
 1230 Apalachee Parkway  
 Tallahassee, Florida  32399-3060   
 (850) 488-9675   SUNCOM 278-9675  
 Fax Filing (850) 921-6847  
 www.doah.state.fl.us 
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 Filed with the Clerk of the 
 Division of Administrative Hearings 
 this 29th day of November, 2001.    
                    
COPIES FURNISHED: 
 
William Thompson 
7439 Northpointe Boulevard  
Pensacola, Florida  32514-6628  
 
Heidi Hughes, Esquire 
Assistant General Counsel  
Department of State  
The Capitol, Lower Level 10  
Tallahassee, Florida  32399-1050  
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149   
                     
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
                              
                              

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case.   
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
SYLVESTER A. HOLLY, JR., 
 
     Petitioner, 
 
vs. 
 
SOLUTIA, INC., 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 01-2078 

   
RECOMMENDED ORDER 

 
This matter came on for final hearing before Stephen F. 

Dean, Administrative Law Judge, Division of Administrative 

Hearings, on October 23 and 24, 2001, in Pensacola, Florida. 

APPEARANCES 

For Petitioner:  Sylvester A. Holly, Jr., pro se 
     Post Office Box 301 
     Cantonment, Florida  32533 
 
For Respondent:  Erick M. Drlicka, Esquire 
     Emmanuel, Sheppard & Condon 
     30 South Spring Street 
     Pensacola, Florida  32596 
 

STATEMENT OF THE ISSUE 

 Whether Respondent discriminated against Petitioner because 

of his race or age when he was not selected as Lead Mechanic in 

Area I KA/Nitric. 



 2

PRELIMINARY STATEMENT 

 Petitioner, Sylvester Holly (Petitioner), filed a Charge of 

Discrimination against Respondent, Solutia, Inc. (Respondent), 

alleging that Respondent discriminated against him because of 

his race and age when he was not selected for the Lead Mechanic 

position in Area I KA/Nitric. 

 Petitioner filed an Amended Charge of Discrimination on 

January 5, 2000.  Respondent filed an answer on March 23, 2000.  

The allegation of discrimination was being investigated by the 

Florida Commission on Human Relations.  However, on March 22, 

2001, Petitioner filed an Election of rights stating more than 

180 days had elapsed since he filed his Charge of Discrimination 

and that he wished to withdraw his charge and file a Petition 

for Relief to proceed with an administrative hearing pursuant to 

Sections 760.11(4)(b) and (8), Florida Statutes. 

 A final hearing was held on October 23 and 24, 2001.  

Petitioner presented the oral testimony of Wayne Blackwood and 

Terry Wilcox, as well as his own testimony.  Petitioner also 

introduced into evidence the job posting for Area I Lead 

Mechanic, Terry Wilcox' panel interview form, and Area I - Lead 

Mechanic Panel Interview of all interviewers.  Respondent 

presented the oral testimony of Nikki Owens, Mike Conley and 

Lerissa Rowe.  Respondent also introduced into evidence 

Petitioner's Charge of Discrimination, Petitioner's Self 
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Nomination Form for Area I Lead Mechanic position, the Panel 

Interview Forms for the Area I Lead Mechanic position, a summary 

of the feedback given to the applicants for the Area I Lead 

Mechanic position, individual feedback forms, and a form 

reflecting recalculated scores of the applicants for the Area I 

Lead Mechanic position.  Both parties submitted proposed 

recommended orders which were read and considered.   

FINDINGS OF FACT 

 1.  Petitioner is a black male who was over 40 at the time 

he applied for the Area I (One) Lead Mechanic position. 

 2.  At the time Petitioner applied for the Area I Lead 

Mechanic position, he was a lead mechanic in the Central 

Maintenance Compressor and Gear Box shop, pay grade level 28 

position. 

 3.  Pay grade level 28 is the highest nonexempt pay grade 

at Solutia, Inc. 

 4.  On January 25, 1999, Solutia posted a job opening for a 

lead mechanic position in Area I KA/Nitric, a pay grade level 28 

position. 

 5.  Petitioner applied for the Area I Lead Mechanic 

position. 

 6.  Had Petitioner been selected for the Area I Lead 

Mechanic position, it would have been a lateral transfer and not 

a promotion because Petitioner was already at a level 28 pay 
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grade.  No evidence was received that the incumbent of the Area 

I Lead Mechanic position would have had more authority or 

promotion opportunities than the position previously held. 

 7.  Petitioner, along with three other mechanics, 

interviewed for the Area I Lead Mechanic position.  The other 

three applicants were:  William G. Cook (a white male);     

Joseph S. Mann (a white male); and David Wolfe (a white male).  

Petitioner admits that all the applicants were qualified for the 

Area I Lead Mechanic position. 

 8.  Respondent used a ranking procedure to evaluate the 

applicants for the Area I Lead Mechanic position.  The 

applicants were ranked by subjectively grading their answers to 

questions in five areas:  1) problem-solving and decision-making 

ability; 2) teamwork and coaching ability; (3) communication 

ability; (4) honoring differences; and (5) results orientation 

and initiative.  The applicants were given a score from one to 

five by each panel member based upon the panel members' 

subjective assessment of applicants’ answers on each of the five 

criteria.  Five was the highest grade and one being the lowest.  

The points were totaled and converted into a percentage score.  

The applicant having the highest overall score was selected to 

fill the job.    
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 9.  The applicants were interviewed by a panel composed of 

six employees: Nikki Owens; Mike Conley; Darren Dobson; Tony 

Williams (a black male); Terry Wilcox (who was over 40 at the 

time of the interview); and Greg Barker.  All of these persons 

were from Area I.  The majority of the panel worked regularly 

with the person ultimately selected. 

 10.  Petitioner admits that there was no overtly 

discriminatory questions or activity in the interview. 

 11.  There were no questions or discussions amongst the 

panel members about the applicants' race or age. 

 12.  The panel members scored each applicant separately 

without knowing how the other panel members scored the 

applicants. 

 13.  The panel members scored the applicants as follows: 

W. Cook    S. Holly     J. Mann    D. Wolfe 
Nikki Owens   45%      77%   90%    67%  
Michael Conley   53.3%     63.3%   70%    63.6% 
Darren Dobson   40%      63%   70%    67% 
Greg Barker   40%      57%   73%    57% 
Tony Williams   57%      73%   67%    50% 
Terry Wilcox   33%      66.6%   76.6%   57.7% 
 
     14.   After the individual panel members totaled their 

respective scores, the applicants were ranked.  Joseph Mann was 

ranked first by five of the six panel members, and one panel 

member, the black male, ranked Petitioner first. 
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 15.  The panel discussed the results and reached a 

unanimous consensus to offer the Area I Lead Mechanic position 

to Joseph Mann. 

 16.  The panel prepared and provided feedback to all the 

applicants.  Petitioner's shortcoming was that he failed to give 

specific examples to questions posted during his interview. 

 17.  When he was not selected, Petitioner complained about 

the outcome, believing he was the most qualified applicant and 

was rejected for racially motivated reasons. 

 18.  Rachel Gold (a black female) and Lerissa Rowe, who 

both worked in Respondent's Human Resources Department, 

investigated Petitioner's complaint.  During their 

investigation, it came to their attention that a panel member, 

Terry Wilcox, stated to a co-employee, "I don't think that there 

would ever be two black people in charge of a group of white 

mechanics in a shop." 

 19. After learning of Terry Wilcox' comment, Respondent 

took the following action:  (a) Respondent recalculated the 

panel's score leaving out Terry Wilcox' score; and (b) 

Respondent disciplined Terry Wilcox by suspending him for two 

days without pay. 

 20. After recalculating the scores, Joseph Mann still had 

the highest overall score.  Petitioner's overall score remained 

the same. 
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 21. Petitioner remained with Respondent until he 

voluntarily retired effective November 1, 1999.  No one forced 

Petitioner to retire.  The decision was Petitioner's alone, 

prompted in part by a change in Respondent's retirement plan. 

 22. Petitioner admits that none of the panel members had 

ever discriminated against him because of his race or age prior 

to the complained of selection. 

 23. Since retiring, Petitioner has not sought employment 

elsewhere.  He is basically enjoying retirement. 

CONCLUSIONS OF LAW 

 24. The Division of Administrative Hearings has 

jurisdiction over this subject matter and the parties to this 

action pursuant to Section 120.57(1), Florida Statutes. 

 25.  Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 

                    
     26.  The Florida Commission on Human Relations and the 

Florida Courts have determined that federal discrimination law 

should be used as guidance when constructing provisions of 

Section 760.10, Florida Statutes.  See Brand v. Florida Power 
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Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205   

(Fla. 1st DCA 1991). 

27.  In order to obtain relief, the Petitioner must 

demonstrate that he comes within the scope of the statute quoted 

above.  This case does not involve the Petitioner’s discharge or 

failure or refusal by the employer to hire Petitioner.  To 

prevail, Petitioner must show Respondent discriminated against 

him with respect to compensation, terms, conditions, or 

privileges of employment. 

28.  This showing is similar to the requirement in federal 

cases to show an adverse employment action as discussed in 

Burger v. Central Apartment Management, Inc., 168 F.3d 875 (CA5-

1999).  The determination whether the action is adverse is based 

upon an objective standard, and not a subjective standard.  The 

desire of the employee to remain in his or her current position 

or to transfer to another like position will not be considered 

in determining an adverse employment action.  See Doe v. DeKalb 

County School Board, 145 F.3d 1441, 1448 (CA 11-1998). 

29.  The record in this case does not show Petitioner 

suffered any discrimination in respect to his compensation, 

terms, conditions, or privileges of his employment.  He did not 

suffer an adverse employment action.  Therefore, Petitioner does 

not come within the scope of the statute.  
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30.  The Supreme Court of the United States established in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 248 (1981), the 

analysis for courts to utilize in Title VII cases.  The order of 

proof and burden of proof in an age/race discrimination case 

involves the "traditional" standard set forth in McDonnell-

Douglas Corporation v. Green, 41 U.S. 792, 93 S.Ct. 1817, 36 

L.Ed.2d 668 (1973), and Texas Department of Community Affairs v. 

Burdine, 450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981).  

That is, Petitioner has the burden of establishing by a 

preponderance of the evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is demonstrated, a 

presumption of discrimination arises and the burden shifts to 

the employer to articulate a legitimate, non-discriminatory 

reason for its action.  The burden of producing evidencing is 

next placed on Petitioner to demonstrate that the proffered 

reason is pretextual.  The ultimate burden of persuasion remains 

at all times with Petitioner.  See St. Mary's Honor Center v. 

Hicks, 509 U.S. 502, 513, 113 S.Ct. 2742, 2747, 125 L.Ed.2d 407, 

416 (1993).  Petitioner failed to show that he came within the 

scope of the statute; therefore, he failed to make a prima facie 

case.   
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RECOMMENDATION 

Based on the Findings of Fact and Conclusions of Law, it is 

RECOMMENDED: 

That the Florida Commission on Human Relations enter a 

final order dismissing the instant petition. 

DONE AND ENTERED this 30th day of November, 2001, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of November, 2001. 

                    
                    
COPIES FURNISHED: 
 
Sylvester A. Holly, Jr. 
Post Office Box 301 
Cantonment, Florida  32533 
 
Erick M. Drlicka, Esquire 
Emmanuel, Sheppard & Condon 
30 South Spring Street 
Pensacola, Florida  32596 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 



 11

Cecil Howard, General Counsel 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
THOMAS E. LOGSDON, 
 
     Petitioner, 
 
vs. 
 
THE SPORTS AUTHORITY, 
 
 Respondent. 
                                

)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 01-2371 

   
RECOMMENDED ORDER 

 
Pursuant to notice, a formal hearing was held in this case 

on September 10, 2001, in Pensacola, Florida, before the 

Division of Administrative Hearings, by its designated 

Administrative Law Judge, Diane Cleavinger.  

APPEARANCES 
 

 For Petitioner:  Thomas E. Logsdon, pro se 
      3005 East Avery Street 
      Pensacola, Florida  32503 
 
 For Respondent:  Lillian Rosa 
      3383 North State Road 7 
      Fort Lauderdale, Florida  33319 
 

STATEMENT OF THE ISSUE 

 The issue to be resolved in this proceeding are whether 

Petitioner was terminated from his employment with Respondent 

because of his religion. 
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PRELIMINARY STATEMENT 

 On March 15, 2000, Petitioner, Thomas E. Logsdon, filed a 

Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR).  The Charge of Discrimination alleged that 

Respondent, The Sports Authority, had terminated Petitioner 

based on his religion.   

 On April 26, 2001, Petitioner advised FCHR that more than 

180 days had elapsed since he filed his Charge of 

Discrimination, during which time FCHR had not completed its 

investigation or entered a Notice of Determination in his case.  

Petitioner further advised FCHR that he wished to withdraw his 

Charge of Discrimination and file a Petition for Relief to 

proceed with an administrative hearing in accordance with 

Section 760.11(4)(b)8., Florida Statutes.  Petitioner's request 

was forwarded to the Division of Administrative Hearings.  

 At the hearing, Petitioner testified in his own behalf and 

introduced one exhibit.  Respondent presented the testimony of 

one witness and offered two exhibits into evidence.   

 After the hearing, Petitioner filed a Proposed Recommended 

Order on October 9, 2001.  Respondent did not file a proposed 

recommended order. 

FINDINGS OF FACT 

 1.  Petitioner is a devoutly religious man.  The evidence 

did not show in which organized religion Petitioner has his 
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membership.  However, the evidence was clear that Petitioner 

belongs to a religion and that Petitioner's beliefs require him 

to pray and read the Bible every day and, if asked, to 

communicate any messages God gives Petitioner during his prayer 

to those to whom the messages are meant.  Petitioner is sincere 

in his belief and religious practices. 

 2.  Prior to July 1999, Petitioner worked at an Eckerd's 

drug store in Pensacola, Florida.  Petitioner has a Ph.D. in 

education and over 30 years' experience in retail management.  

While at Eckerds, Mr. Fergerson, the store manager for 

Respondent, solicited Petitioner for a lower tier management 

position with Respondent's store location in Pensacola.  

Petitioner was interested in the job offer. 

 3.  At some point, Mr. Fergerson and Petitioner met for a 

formal job interview.  Mr. Fergerson told Respondent that the 

Respondent provided good opportunities to move into upper level 

management positions and that he would be promoted when an 

upper-management position became available.  During the 

interview,  Mr. Fergerson and Petitioner discussed Petitioner's 

religious beliefs and practices.  Mr. Fergerson asked Petitioner 

if he had a word from the Lord for him.  Petitioner prayed and 

was given a message for Mr. Fergerson regarding the sale of     

Mr. Fergerson's house in South Carolina.  Petitioner told     

Mr. Fergerson what message God had sent regarding the house.  
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Later, Petitioner learned that what Petitioner had told       

Mr. Fergerson was accurate.  At the conclusion of the interview, 

Petitioner was hired by Respondent. 

4.  In July 1999, Petitioner began his employment with The 

Sports Authority as a lower tier manager responsible for price 

changes and fiscal control.  Petitioner was paid $7.47 per hour 

and worked a 40-hour work week for $298.80 gross salary a week.   

5.  During his employment Petitioner received several 

compliments on the quality of the work he was doing.  These 

compliments came from Mr. Fergerson; Rocky Smith, assistant 

store manager; and Kelley Touchstone, operations manager.  Over 

lunch and on his own time at work, Petitioner prayed and read 

the Bible in his office.  It became known to some other 

employees that Petitioner prayed at lunch and that, 

occasionally, God gave him messages regarding other people.  

Three employees, Mr. Fergerson, Christy Moore and Nadene Narley, 

asked Respondent to let them know if God gave him a message for 

them.  Petitioner agreed that he would. 

6.  At some point, Ms. Touchstone's position as operations 

manager was opening.  Petitioner believed he was in line to move 

into the operations manager's position.  However, other than 

Petitioner's belief, the evidence did not show that Petitioner 

was being considered for that position.  
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7.  At some point prior to August 6 or 8, 1999, it came to 

pass that God variously gave Petitioner a message for these 

three individuals.  As Petitioner had agreed, he wrote God's 

message down and gave each person his or her "letter" containing 

God's words and message.  The messages were in God's words and 

very Biblical-sounding in nature.   

8.  Petitioner never passed along a message from God to 

anyone who did not request such a communication.  Moreover, 

Petitioner did not preach or impose his religion on anyone 

during working hours.  Importantly, there was no evidence that 

Petitioner's religious activity or passing of messages impacted 

or affected his work, other employees' work, or the work 

environment. 

9.  On August 6 or 8, 1999, around 2:00 p.m., Petitioner 

was called to the manager's office by Rocky Smith and Kelley 

Touchstone.  He was terminated for giving the "word of God" to 

one of the three individuals who had requested such from 

Petitioner.  Petitioner was shown a "letter" he had given to one 

of the three employees.  The evidence did not show which 

employee had received the "letter."  Petitioner was not allowed 

to explain his action or to point out that these activities took 

place on his own time.  The only reason given by the employer 

for the termination was that Petitioner's activities created a 

hostile working environment or in some way disrupted the work 
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environment.  Absolutely no evidence to support these reasons 

was submitted by the Respondent.  Moreover, no evidence of any 

reasonable accommodation of Petitioner's religion was submitted 

by Respondent.  From the evidence submitted at the hearing,  

Respondent terminated Petitioner based on his religion and, 

thereby, committed an unlawful employment act. 

10. Three weeks after his termination Petitioner was 

employed by Simoniz Wash Depot and Lube Company at a salary 

greater than his salary at the Respondent's.  Other than the 

three-week interlude, Petitioner has been employed and not been 

monetarily damaged.  Petitioner is entitled to back pay in the 

amount of $298.80 per week for the three weeks he was 

unemployed.   

CONCLUSIONS OF LAW 

 11. The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  Section 120.57(1), Florida Statutes.   

 12. Under the provisions of Section 760.10, Florida 

Statutes, it is an unlawful employment practice for an employer: 

(1)(a)  To discharge or refuse to hire any 
individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status.  
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 13. Indeed, the First Amendment "gives no one the right to 

insist that in pursuit of their own interests others must 

conform their conduct to his own religious necessities."  Otten 

v. Baltimore Ohio Railroad Company, 205 F.2d 58, 61 (2nd Cir. 

1953).  Compare Estate of Thornton v. Calder, 472 U.S. 703, 86 

L.Ed.2d 557, 105 S. Ct. 2914 (1985), with Hobbie v. Unemployment 

Appeals Commission, 480 U.S. __, 94 L.Ed.2d 190, 108 S. Ct. __ 

(1987). 

14. FCHR and the Florida courts have determined that 

federal discrimination laws should be used as guidance when 

construing provisions of Section 760.10, Florida Statutes.  See 

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); Florida Department of Community Affairs v. Bryant, 586 

So. 2d 1205 (Fla. 1st DCA 1991); Cooper v. Lakeland Regional 

Medical Center, 16 FALR 567 (FCHR 1993).   

 15. The Supreme Court of the United States established in 

McDonnell-Douglas Corporation v. Green, 411 U.S. 792 (1973), and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981), the analysis to be used in cases alleging discrimination 

under Title VII such as the one at bar.  This analysis was 

reiterated and refined in St. Mary's Honor Center v. Hicks, 509 

U.S. 502 (1993).   

 16. Pursuant to this analysis, petitioner has the burden 

of establishing by a preponderance of the evidence a prima facie 
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case of unlawful discrimination.  If a prima facie case is 

established, respondent must articulate some legitimate,     

non-discriminatory reason for its employment action.  If the 

employer articulates such a reason, the burden of proof then 

shifts back to petitioner to demonstrate that the offered reason 

is merely a pretext for discrimination.  As the Supreme Court 

stated in Hicks, before finding discrimination, "[t]he fact 

finder must believe the Plaintiff's explanation of intentional 

discrimination."  509 U.S. at 519.   

 17. In Hicks, the Court stressed that even if the fact 

finder does not believe the proffered reason given by the 

employer, the burden at all times remains with petitioner to 

demonstrate intentional discrimination.  Id.  

 18. Under decisions of lower federal courts, an employee 

seeking redress for discharge based on religious discrimination 

has the burden to establish a prima facie case by proving that: 

          (1)  He had a bona fide religious belief; 
          (2)  He informed his employer of his 
          religious views and that they were in conflict 
          with his responsibilities as an employee; and 
          (3) He was discharged because of his 
          observance of that belief. 
   
Proctor v. Consol.  Freightways Corp. of Delaware, 795 F.2d 

1472, 1475 (9th Cir. 1986).  To the same effect, see Anderson v. 

General Dynamics Convair Aerospace Division, 589 F.2d 397, 401 

(9th Cir. 1978), cert. den. 442 U.S. 921, 61 L.Ed.2d 290,      
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99 S. Ct. 2848 (1979), and the decision in Turpen v. Missouri-

Kansas-Texas Railroad Company, 736 F.2d 1022, 1026 (5th Cir. 

1984).   

 19. But, under federal statutory law, it is "an unlawful 

employment practice for an employer not to make reasonable 

accommodations, short of undue hardship, for the religious 

practices of his employees . . . ."  Trans World Airlines, Inc. 

v. Hardison, 432 U.S. 63, 74, 53 L.Ed.2d 113, 125,             

97 S. Ct. 2264 (1977). 

 20. As indicated earlier, if a prima facie case is 

established, a presumption of discrimination arises and the 

burden shifts to Respondent to advance a legitimate,         

non-discriminatory reason for the action taken against 

Petitioner.  However, Respondent does not have the ultimate 

burden of persuasion but merely an intermediate burden of 

production.  Once this non-discriminatory reason is offered by 

Respondent, the burden shifts back to Petitioner.  Petitioner 

must then demonstrate that the offered reason was merely a 

pretext for discrimination.   

21. Petitioner met his initial burden to establish a prima 

facie case here.  He showed that observance of his religious 

beliefs cost him his job.  Respondent produced no evidence of a 

valid reason for Petitioner's termination.  See Price Waterhouse 

v. Hopkins, 490 US 228 (1989).  The "burden was thereafter upon 
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. . . [Respondent] to prove . . . [it] made good faith efforts 

to accommodate . . . [Petitioner's] religious beliefs and, if 

those efforts were unsuccessful, to demonstrate that they were 

unable reasonably to accommodate his beliefs without undue 

hardship."  Anderson vs. General Dynamics Convair Aerospace 

Division, 589 F.2d 397, 401 (9th Cir. 1978), cert. den. 442 U.S. 

921, 61 L.Ed.2d 290, 99 S. Ct. 2848 (1979).  "If an employer can 

show that no accommodation was possible without undue hardship, 

it makes no sense to require that he engage in a futile act."  

E.E.O.C. v. Townley Engineering & Mfg. Co., 859 F.2d 610, 615 

(9th Cir. 1988). 

22. "The term 'reasonable accommodation' is a relative 

term and cannot be given a hard and fast meaning."  Redmond v. 

GAF Corp., 524 F.2d 897, 902 (7th Cir. 1978).  But courts have, 

in other cases, sanctioned redress for discharge of employees 

whose recurring weekly religious obligations have conflicted 

with work requirements rendering them unable to perform their 

work duties during prescribed hours altogether.  Brown v. 

General Motors Corp., 601 F.2d 956 (8th Cir. 1979); Kentucky 

Commission on Human Rights v. Kerns Bakery, Inc., 644 S.W.2d 350 

(Ky. 1982), cert. den. 77 L.Ed.2d 1369, 103 S. Ct. 3115 (1983); 

North Shore University Hospital v. State Human Rights Appeal 

Board, 82 A.D.2d 799, 439 N.Y.S.2d 408 (S. Ct. 1981).  Contra 

Trans World Airlines, Inc. v. Hardison, 432 U.S. 63,           
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97 S. Ct. 2264, 53 L.Ed.2d 113 (1977); United States v. City of 

Albuquerque, 545 F.2d 110 (10th Cir. 1976); Murphy v. Edge 

Memorial Hospital, 550 F.Supp. 1185 (N.D. Ala. 1982); New 

Hanover Human Relations Commission v. Pilot Freight Carriers, 

Inc., 351 S.E.2d 560 (Ct. Appt. N.C. 1987).  Similarly, the 

courts have also split where accommodation with recurring holy 

days was at issue.  Compare Brener v. Diagnostic Center 

Hospital, 671 F.2d 141 (5th Cir. 1982), with Edwards v. School 

Board of City of Norton, VA., 483 F.Supp. 620 (W.D.Va.).  In the 

present case, Petitioner asked for no time off, only that he be 

permitted to, on his own time, pray and pass along God's 

messages to those who had asked Petitioner for such.  Even when 

the employer is not an arm of government and, therefore, free 

from the constraints the First Amendment imposes on government, 

the "burden of attempting an accommodation rests with the 

employer rather than the employee."  E.E.O.C. v. Townley 

Engineering & Mfg. Co., 859 F.2d 610, 615 (9th Cir. 1988).  

Absolutely no effort at accommodation was made by Respondent.  

Anderson vs. General Dynamics Convair Aerospace Division, 589 

F.2d 397, 401 (9th Cir. 1978). 

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law,   

it is 
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RECOMMENDED: 

 That the Florida Commission on Human Relations enter a 

final order granting the Petition for Relief and awarding 

backpay for the three weeks Petitioner was unemployed. 

DONE AND ENTERED this 30th day of November, 2001, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DIANE CLEAVINGER 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 30th day of November, 2001. 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
325 John Knox Road 
Building F, Suite 240 
Tallahassee, Florida  32303-4149 
 
Thomas E. Logsdon 
3005 East Avery Street 
Pensacola, Florida  32503 
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Lillian Rosa 
3383 North State Road 7 
Fort Lauderdale, Florida  33319 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  
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