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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)IVAN CACHO,
)

Petitioner, )
)
) Case No. 00-4160vs.
)

MEX OF SANTA. ROSA, INC., d/b/a )
TACO BELL, )

)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

THIS CAUSE having come before the undersigned upon a Motion

to Dismiss, jurisdiction being established and being fully

advised in the premises, it is hereby

ORDERED that the Motion is granted and this cause is

dismissed with prejudice.

of September, 2001, inDONE AND ORDERED this

Tallahassee, Leon County, Florida.

SjL RUFF
Administrative Law'Judcjje f(J
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

-4A

32399-3060
SUNCOM 278-9675
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Filed with the Clerk of the
Division of Administrative Hearings
this /f 1^ day of September, 2001.

COPIES FURNISHED:

Jennifer Byrom, Esquire
Post Office Box 685
Milton, Florida 32572

Ivan Cacho
7946 Eaton Avenue
Jacksonville, Florida 32211

Ivan Cacho
1703 New Haven Road
Jacksonville, Florida 32211

Azizi M. Dixon, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida 32303-4149

r

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida 32303-4149.£

f-

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
10 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MAGGIE PEARLE VINSON, )
 )

Petitioner, )
)

vs. )   Case No. 00-4425
)

DEPARTMENT OF CHILDREN AND )
FAMILY SERVICES, d/b/a NORTH )
FLORIDA EVALUATION AND )
TREATMENT CENTER, )

)
Respondent. )

______________________________)

RECOMMENDED ORDER

Pursuant to notice, this cause came on for formal hearing

before P. Michael Ruff, Administrative Law Judge of the Division

of Administrative Hearings, on May 15, 2001.  The hearing was

conducted in Gainesville, Florida.

APPEARANCES

     For Petitioner:  Maxie Broome, Jr., Esquire
                      3120 Atlantic Boulevard, Suite Two
                      Jacksonville, Florida  32207-8814

     For Respondent:  Dennis M. Flath, Esquire
                      1200 Northeast 55th Boulevard
                      Gainesville, Florida  32641-2759

STATEMENT OF THE ISSUE

The issue to be resolved in this proceeding, as stipulated

at the hearing, is whether the Petitioner has been subjected to

discrimination on account of a handicap or disability.
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PRELIMINARY STATEMENT

This cause arose upon the filing of a charge of

discrimination by the above-named Petitioner with the Florida

Commission on Human Relations.  Ultimately, a finding of "no

cause" was entered by the Florida Commission on Human Relations

(Commission) and the Petitioner elected to file a petition for

relief in order to obtain a hearing before the Division of

Administrative Hearings.  An answer to the petition was filed by

the Respondent, containing denials that discrimination had been

perpetrated by the Respondent and various affirmative defenses

including the defense that the agency had been released from all

claims and causes of action by the Petitioner's execution of a

general release on September 11, 1997, in which the release

discharged and surrendered all claims whether or not asserted

against the agency, without any limitation, except that a right

to pursue a claim under the Americans With Disabilities Act was

specifically reserved.  It was stipulated at hearing that the

sole issue to be litigated in this case involved the

Petitioner's charge of handicap discrimination.

The Respondent also contends, by way of defense and by

Motion to Dismiss, that the claim for relief was barred because

it was filed beyond the 35-day period allowed by Section 760.11,

Florida Statutes, and because some of the allegations occurred

on or before October 1, 1996, and therefore are barred because
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they allegedly occurred more than one year prior to the filing

of the claim.  The Motion to Dismiss was granted in part to the

extent that evidence of discriminatory events allegedly

occurring before October 1, 1996, would be allowed only to show

a continuing pattern or practice but not to stand alone, in and

of themselves, as actionable violations of Chapter 760, Florida

Statutes.  The Motion to Dismiss concerning the Petitioner's

purported violation of the 35-day period allowed by Section

760.11, Florida Statutes, for filing the Petition for Relief

after the "no cause" determination, was denied because the

Commission's rule allows for a three-day mailing period if the

response to the cause determination is made by mail.  The

Petitioner signed the Petition on the 35th day and apparently

mailed it so that it arrived on Monday, October 9, 2000, at the

Commission.  Since the third day after the 35-day time period

would have occurred on a weekend, on Saturday October 7, 2000,

it is appropriate that timely filing be considered to have

occurred on the next business day, Monday October 9, 2000, when

the office of the Commission was open and available to receive

the mailing.

The cause came on for hearing as noticed.  At the outset of

the hearing the Petitioner conceded that the issue to be

resolved was limited to the charge of handicap discrimination

and that the other claims were stipulated as being previously
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resolved.  The Petitioner presented her own testimony and three

exhibits, and the Respondent presented the testimony of two

witnesses and Respondent's Exhibits A-M.  All exhibits, without

objection, were admitted into evidence.  Upon concluding the

proceeding the parties were accorded a stipulated 30-day period

to file proposed recommended orders.  Ultimately, however, no

transcript was filed and no proposed recommended orders have

been filed.

FINDINGS OF FACT

1.  The Petitioner at times pertinent hereto was an

employee of North Florida Evaluation and Treatment Center in

Gainesville, Florida.  She began working for that entity in

1985.  Her position was that of Unit Rehabilitation Treatment

Specialist.  This required her to work with residents of the

treatment and evaluation center.  Her duties involved such

things as helping move residents, and carrying food trays up and

down stairs to residents.

2.  Sometime in 1993, the Petitioner suffered a back

injury, the result of which has caused her to have chronic,

substantial pain in her back and leg.  The injury apparently

occurred in the line of duty on the job with the Respondent

agency.  The Petitioner missed some time from employment for

these medical reasons and in December of 1993, was placed on

light duty status at work due to the medical restriction
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recommended by her doctor.  This light duty status involved such

restrictions on her full employment activities as doing only

light lifting and restricted use of stairs.  Her light duty

restrictions involved a great many of her "resident contact-

type" activities of her job such as meal monitoring, delivery of

meals, escorting residents, handling laundry, medication

delivery and the like because of the restriction against use of

the stairs, as well as heavy lifting.  She was on this light-

duty status for approximately three years when, in November

1996, a doctor told her, and she informed her employer, that she

could no longer climb more than four flights of stairs per day.

Since all treatment buildings at the facility where she worked

had at least one flight of stairs, this severely restricted her

ability to perform her daily job functions.  Nevertheless, she

was maintained on light duty status in order to accommodate her

disability.

3.  In December 1996, her doctor further restricted her

employment status to no climbing of stairs at all.  At that

time, the Respondent temporarily assigned her to duty in the

pharmacy in order to accommodate her inability to climb stairs

or lift significant weight, as well as because there was a staff

vacancy in the pharmacy.  In February 1997 that assignment to

the pharmacy ended because the staffing need there had ended.  A
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person qualified and experienced in the pharmacy duties involved

was hired.

4.  The Respondent then attempted to find a suitable

position to accommodate the Petitioner's disability within the

department's district.  The job search was unsuccessful.  Since

there was no permanent position available outside the treatment

area where the Petitioner worked, which could accommodate her

disability, the Respondent requested a new status report from

her doctor.

5.  Consequently, on February 5, 1997, the Petitioner's

doctor stated that she was able to climb one flight of stairs in

an eight hour day.  The Respondent, therefore, continued to

employ her on light duty in accordance with this restriction to

one flight of stairs climbed in an eight-hour day, during the

Petitioner's regular shift.  She was allowed to work in her

normal building location during her regular shift with this

restriction with the result that other employees had to assume

the duty she would normally have in her position as a unit

treatment and rehabilitation specialist, which involved carrying

medications, food or other items, climbing stairs, as well as

handling patients or residents.  She worked on this regular

shift with these light-duty restrictions approximately three

more months because the Respondent employer expected that

situation to be temporary.  Thereafter, however, her doctor
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advised that there would be no foreseeable change in that

restriction in the future and he considered her physical

limitations to be continuing indefinitely.

6.  Because of this more or less permanent restriction

imposed by her doctor, the Respondent took the position and

advised her, on May 22, 1997, that it believed that she was

unable to perform a significant number of essential job

functions required of unit treatment and rehabilitation

specialists on the day shift.  The Respondent advised her that

it believed that she was unable to perform most meal-monitoring

functions, to escort residents, handle laundry and do most

supervised activities out of the building as well as crisis

intervention, medication delivery, monitoring and "coverage" of

other buildings.  Consequently, the Respondent informed the

Petitioner that it would no longer be able to assign her to

light duty on the day shift because it did not feel that she

could perform sufficient of her duties to reach an adequate

performance level.  Other employees were having to perform many

of her duties on a more or less permanent basis.  The Respondent

did advise her that it felt her needs could be reasonably

accommodated (as well as the needs of the employer) by changing

her schedule to the night shift.  The night shift has a much

lower level of activities, with no regular duties out of the

building and virtually no necessity for resident contact.
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7.  The Respondent advised the Petitioner of this proposal

to change her duties to the night shift and gave her time and an

opportunity to respond and either accept or reject the position

on the night shift.  The Petitioner submitted a doctor's note on

May 8, 1997, stating that she would not be able to work on the

night shift and the Petitioner declined the position due to this

and to family-related reasons.

8.  Consequently, the Respondent felt it had no choice but

to start termination of the Petitioner's employment.  The

Respondent candidly told the Petitioner that this did not

involve her misconduct and that it was not trying to discredit

her in any manner.  However, the Respondent was unable to keep

her in her position because it was beyond her physical

capabilities, even after according her a much longer than normal

light duty status.  In fact, unrefuted testimony shows that,

normally, light duty status is accorded for a four to six-month

period and the Petitioner was given that benefit or

accommodation for approximately four years.  In any event, the

Respondent found that the position occupied by the Petitioner

was beyond her physical capabilities, that the safety of

residents and other personnel in the building required that

every employee be able to fully perform essential job standards

and functions and that the Petitioner could not do so.

Thereafter she was given an opportunity to meet with the
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Respondent to discuss and propose any alternatives, but after

these opportunities elapsed she was terminated from her position

on or about June 3,1997.

9.  There is no question that the Respondent knew the

Petitioner had a disability.  Indeed that disability was

accommodated by light duty for more than four years.  The

testimony of Ellen Young and Sue Tennant, testifying for the

Respondent, establishes that the normal course of a light-duty

assignment, in the case of a disability, is for a period of four

to eight months.  Thus, the Respondent went far beyond the norm

in according more than four years of light duty.  Indeed,

thereafter, the Respondent gave her a temporary re-assignment to

the pharmacy and thereafter sought to find another position she

could occupy and perform well enough, with her disability, to no

avail.  The Respondent also sought to continue her in its employ

by re-assignment of her to the less strenuous night shift.  She

refused this re-assignment due to her doctor's restrictions on

her activities, as well as for personal and family reasons (she

simply did not want to work at night).

10.  It is also the norm, according to the Respondent's

unrefuted testimony, through the above two named witnesses, that

light duty is a concept which means that such a disabled person

cannot perform a small portion of his or her job.  It does not

mean that such a person can be maintained in employment for a
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long period of time or indefinitely when she cannot perform a

large portion of the duties of the job.  It was established by

the preponderant evidence consisting of these witnesses'

testimony that the Petitioner was unable to perform a large

portion of the duties of her position and that other employees

on her shift had to perform a significant portion of her duties.

In summary, the Respondent made every reasonable effort to

accommodate her disability and to continue her in employment,

short of simply creating an entirely new position tailored to

her disability limitations (and for that reason).  It thus

reasonably accommodated her disability limitations or tried to.

CONCLUSIONS OF LAW

11.  The Division of Administrative Hearings has

jurisdiction over the parties to and the subject matter of this

case.  Section 120.57(1), Florida Statutes, and Chapter 760,

Florida Statutes.

12.  The burden of proof responsibilities in discrimination

cases brought under Chapter 760, Florida Statutes, are best

articulated in Department of Correction's vs. Chandler, 582

So. 2d 1183 (Fla. 1st DCA 1991), citing with approval Texas

Department of Community Affairs vs. Burdine, 450 U.S. 248, 101

Supreme Court 1089, 67 Lawyers Edition Second 207 (1981).  The

Chandler opinion is instructive in stating that:



11

Pursuant to the Texas Department of
Community Affairs vs. Burdine, 450 U.S. 248,
101 Supreme Court 1089, 67 Lawyers Edition
Second 207 (1981), formula, the employee has
the initial burden of establishing a prima
facie case of intentional discrimination,
which once established raises a presumption
that the employer discriminated against the
employee.  If the presumption arises, the
burden shifts to the employer to present
sufficient evidence to raise a genuine issue
of fact as to whether the employer
discriminated against the employee.  The
employer may do this by stating a
legitimate, non-discriminatory reason for
the employment decision, a reason which is
clear, reasonably specific, and worthy of
credence.  Because the employer has the
burden of production, not of persuasion,
which remains with the employee, it is not
required to persuade the trier of fact that
its decision was actually motivated by the
reason given.  If the employer satisfies its
burden, the employee must then persuade the
fact finder that the proffered reason for
the employment decision is a pretext for
intentional discrimination.  The employee
may satisfy this burden by showing directly
that a discriminatory reason, more likely
than not, motivated the decision, or
indirectly by showing that the proffered
reason for the employment decision was not
worthy of belief.  If such proof is
adequately presented, the employee satisfies
his or her ultimate burden of demonstrating
by a preponderance of the evidence that he
or she has been a victim of intentional
discrimination.

13.  The Florida Commission on Human Relations stated in

Clark vs. Jackson County Hospital, Florida Commission on Human

Relations Final Order in DOAH Case No: 95-4956, entered July 1,

1997, that:
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 . . .to establish a prima facie case of
handicap discrimination, the Petitioner must
show: (1) she is handicapped; (2) that she
performed or is able to perform her assigned
duties satisfactorily; and (3) that despite
her satisfactory performance, she was
terminated.  O'Neal vs. Sarasota County
School Board, 18 FALR 1129, at 1130 (FCHR.
1994), citing Swenson-Davis vs. Orlando
Partners, Inc., 16 FALR 792, at 798 (FCHR.
1993).

14.  In applying these principles to the facts found above

it must be concluded that the Petitioner established her

handicap or disability.  She had the specific medical

restrictions involving her back and leg pain described in the

above Findings of Fact, chiefly involved in not lifting

excessive weight or in climbing stairs.  She also proved, and

indeed it is undisputed that these conditions were known to her

employer.  The Petitioner, however, did not proceed to prove the

other portion of her prima facie case in that she did not prove

that she performed her job satisfactorily and was terminated

despite satisfactory job performance.

15.  The Petitioner herein did not prove that she was able

to do her job satisfactorily with or without reasonable

accommodation.  The restriction provided by her doctor against

climbing stairs, first with only one flight per day permissible

and then with none, was accommodated for a long period of time

by the Respondent, but it was not reasonable in that it

prevented her from doing the majority of her duties which had to
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be handled by other employees.  The employer searched

unsuccessfully for other jobs which she could perform which

would accommodate her disability.  The final solution proposed

by her employer, which involved regular duties which were much

lighter, was performing her job on the night shift.  She

voluntarily chose not to accept that accommodation.  Although

the employer dismissed her because she was unable to

satisfactorily perform her duties, after its years of efforts to

help her do so, at least a portion of the reason for that

ultimate decision was her voluntary refusal to accept employment

on the lighter duty night shift.  She also chose, on or about

the time of her dismissal, to seek disability retirement status.

16.  For purposes of proving failure to accommodate the

handicapped, a Petitioner must minimally show that he has a

physical impairment which substantially limits one or more of

his major life activities, that the employer knew of the

handicap and the employer failed to find a job function

consistent with those physical limitations.  There is no

question that the physical impairments involved in this case

substantially limit one or more of the Petitioner's major life

activities and it is undisputed that the employer knew of this

handicap.  The Petitioner must also show that the employer

failed to reasonably accommodate her disability with a job

function consistent with her physical limitations.  See Section
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760.22(7)(1), Florida Statutes, and Brand vs. Florida Power

Corporation, 633 So. 2d 504 (Fla. 1st DCA 1994).

17.  In response to the doctor's limitations, which the

employer was aware of, and which legally constitutes her

"handicap" or disability, the employer accommodated the

Petitioner by limiting the duties on the Petitioner's shifts.

Actually, it was more than a reasonable accommodation because it

resulted in a major portion of the Petitioner's duties being

handled by other employees.  This light duty also proceeded for

more than the normal four to six-month period established by

unrefuted evidence and indeed lasted more than four years.

Moreover, the Respondent made efforts to place the Petitioner in

other positions which she could satisfactorily perform with her

handicap, but could find none other than the temporary pharmacy

position which was never expected by the Petitioner or the

Respondent to be permanent.  The employer did arrive at a

reasonable accommodation involving placing the Petitioner in the

less strenuous night shift where she may have been able to

satisfactorily perform.  Nonetheless, the Petitioner elected,

for understandable, if not legally germane reasons, to decline

changing to the night shift.

18.  An employer, however, is not required to create an

entirely new job for a handicapped employee or to hire others to

do his job for him, nor must it re-allocate work.  See 29 CFR
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app. Section 1630.2(0); Brand vs. Florida Power Corporation,

supra; Howell vs. Michelin Tire Corporation, 860 F.Supp 488 (MD

Alabama 1994); Shiring vs. Runyon, 90 F.3d 827, (3rd Circuit

1996).  The employee has the burden to prove the existence and

reasonableness of any proposed accommodations for his handicap

which have not been offered him.  Taylor vs. Food World, Inc.,

133 F.2d 1419 (11th Circuit 1998).  The Petitioner has not met

that burden herein by showing a reasonable proposed

accommodation which the employer could accord her without a

major re-assignment of work, or the creation of an entirely new

job position or by hiring others to simply do the employee's job

or the major portion of it.  In summary, the Petitioner failed

to demonstrate a prima facie case in the above particulars.  She

has not demonstrated that she has suffered discrimination on

account of her disability or handicap.

RECOMMENDATION

Having considered the foregoing Findings of Fact and

Conclusions of Law, the evidence of record, the candor and

demeanor of the witnesses, and the pleadings and arguments of

the parties, it is, therefore,

RECOMMENDED that a final order be entered by the Florida

Commission on Human Relations dismissing the Petition in its

entirety.
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DONE AND ENTERED this 11th day of September, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
P. MICHAEL RUFF
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with Clerk of the
Division of Administrative Hearings
this 11th day of September, 2001.

COPIES FURNISHED:

Maxie Broome, Jr., Esquire
3120 Atlantic Boulevard
Suite Two
Jacksonville, Florida  32207-8814

Dennis M. Flath, Esquire
1200 Northeast 55th Boulevard
Gainesville, Florida  32641-2759

Azizi M. Dixon, Agency Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149
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Josie Tomayo, General Counsel
Department of Children and Family Services
Building 2, Room 204B
1317 Winewood Boulevard
Tallahassee, Florida  32399-0700

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ALTON M. SAUNDERS,

     Petitioner,

vs.

HANGER PROSTHETICS AND
ORTHOTICS, INC.,

Respondent.
                               

)
)
)
)
)
)
)
)
)
)
)

Case No. 01-0872

RECOMMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this

case on June 6 and 7, 2001, in Orlando, Florida, before Jeff B.

Clark, an Administrative Law Judge with the Division of

Administrative Hearings.

APPEARANCES

     For Petitioner:  Alton M. Saunders, pro se
                      Jerome Saunders
                      418 Seville Avenue
                      Altamonte Springs, Florida  32714

     For Respondent:  Lisa H. Cassilly, Esquire
                      Ashley B. Davis, Esquire
                      Alston & Bird, LLP
                      One Atlantic Center
                      1201 West Peachtree Street
                      Atlanta, Georgia  30309-3424

STATEMENT OF ISSUE

The issue in this case is whether Respondent discriminated

against Petitioner on the basis of his age, as stated in the
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Charge of Discrimination, in violation of Section 760.10(1),

Florida Statutes.

Preliminary Statement

Petitioner, Alton Saunders, filed a Charge of

Discrimination with the Florida Commission on Human Relations

("Commission") on May 10, 2000.  The Commission did not make a

determination regarding Petitioner's charge of discrimination

within 180 days as required by Section 760.11(3), Florida

Statutes.  On December 27, 2000, Petitioner filed a Petition for

Relief and thereby requested an administrative hearing.  On

March 2, 2001, the Commission referred the matter to Division Of

Administrative Hearings to conduct an administrative hearing.

On March 22, 2001, a final hearing was set for May 9-11,

2001, in Orlando, Florida.  The final hearing was reset for

June 6-8, 2001.

On March 27, 2001, Respondent filed a Motion to Dismiss

alleging that Petitioner "failed to timely request an

administrative hearing with the Florida Commission on Human

Relations as required by Section 760.11(6), Florida Statutes."

On May 17, 2001, an Order Reserving Ruling on Respondent's

Motion to Dismiss was entered, reserving ruling until the matter

was reconsidered after the close of evidence at the final

hearing.
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At the onset of the final hearing, Petitioner requested a

continuance, which was denied.  In support of his request for

continuance, Petitioner presented a letter from Robert Wheelock,

an Orlando attorney, which was made a part of the record as

Petitioner's Exhibit A, but not received into evidence.

Petitioner presented James "Jan" Saunders, Hugh Paton,

Brett Saunders, Doris Dixon, Debra Sweeney, and himself as

witnesses.  Petitioner offered two exhibits, 1 and 2, which were

received into evidence.

Respondent presented Debra Sweeney and two additional

witnesses, Richmond Taylor and Karl D. Fillauer, by deposition.

Respondent offered 13 exhibits; 1-8 and 14-17 were received into

evidence.  Respondent's exhibit 11 was not admitted into

evidence.

The Transcript of proceedings was filed on July 23, 2001.

Respondent filed a Proposed Recommended Order on August 20,

2001.  Petitioner did not file a proposed recommended order.

FINDINGS OF FACT

1.  Petitioner was born on August 16, 1922, is 79 years

old, and is a member of a protected class.  Respondent, Hanger

Prosthetics and Orthotics, Inc. ("Hanger"), employed Petitioner

at the time of the alleged discrimination.
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2.  Hanger is engaged in the manufacture, service, and sale

of prosthetics and orthotic devices around the country,

including in Central Florida.

3.  Petitioner and his family have also been engaged in the

prosthetics and orthotics industry throughout Central Florida

for many years, operating under a variety of different business

names.

4.  From approximately 1985 through 1997, Petitioner was

employed as a general office employee by Amputee and Brace

Center, a prosthetics and orthotics company owned by

Petitioner's sons, Jerome and Jan Saunders.

5.  In 1997, Amputee and Brace Center was acquired by

NovaCare, a competitor in the prosthetics and orthotics

industry.  As part of the sale, members of the Saunders family,

including Petitioner, became employees of NovaCare.

6.  Shortly after the acquisition of Amputee and Brace

Center by NovaCare, several members of the Saunders family left

NovaCare's employ to work for competing prosthetics and

orthotics companies.  For example, Scott Saunders, Petitioner's

grandson, left NovaCare's employ and opened a competing company,

ABC Prosthetics and Orthotics, Inc. across the street from

NovaCare's facility on Gore Street in Orlando.

7.  In July 1999, NovaCare was acquired by Hanger,

previously another competitor of NovaCare.  Following the merger
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of NovaCare and Hanger, Petitioner became an employee of Hanger

and remained at the facility located on Gore Street in Orlando.

8.  As a result of the merger, numerous personnel changes

occurred at the Gore Street facility.  For example, Debra

Sweeney, a longtime Hanger employee, was transferred to the Gore

Street facility as the Clinical Operations Director.  In

December 1999, the title of Clinical Operations Director was

changed to Area Practice Manager.  Ms. Sweeney was the

individual ultimately responsible for the Gore Street facility

where Petitioner was then employed.

9.  On March 8, 2000, a misdirected envelope and its

contents arrived with the rest of the mail at the Gore Street

facility.  The envelope was addressed to Dr. Steven Goll, a

significant source of patient referrals for Hanger.  The return

address on the envelope was the return address of ABC

Prosthetics and Orthotics, Inc., the company owned by

Petitioner's grandson, Scott Saunders, and Hanger's biggest

competitor in Central Florida.

10.  The envelope was routinely opened by a member of

Hanger's office staff and then delivered, along with its

contents, to Debra Sweeney.

11.  The envelope addressed to Dr. Steven Goll contained a

solicitation letter bearing Petitioner's signature seeking

business referrals on behalf of a new company, Anatomically
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Correct Cosmetic Restorations ("Anatomically Correct").  The

envelope also contained Petitioner's business card and a trifold

marketing piece which explained the types of products and

services offered by Anatomically Correct.  According to the

trifold, Anatomically Correct offered prosthetic and orthotics

services and devices which were identical to significant

services and devices being offered by Hanger.

12.  Upon receiving the marketing materials, Debbie Sweeney

immediately recognized the return address on the envelope and

trifold marketing piece as the return address for Hanger's

competitor, ABC Prosthetics and Orthotics, Inc.

13.  ABC Prosthetics and Orthotics, Inc., Hanger's

competitor, had given Petitioner permission to use the business

address of ABC Prosthetics and Orthotics, Inc., as well as ABC

Prosthetics and Orthotics, Inc.'s envelopes in distributing the

Anatomically Correct marketing materials.

14.  Petitioner's granddaughter-in-law, the wife of the

president of ABC Prosthetics and Orthotics, Inc. designed the

marketing materials for Anatomically Correct.

15.  Upon examining the contents of the envelope,

Ms. Sweeney suspected that Petitioner was engaged in improper

competition with their employer, Hanger.
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16.  On March 9, 2000, a meeting was held among

Ms. Sweeney, Petitioner, and Rose DeLucia, the branch manager of

the Gore Street facility, during which time Ms. Sweeney

presented Petitioner with an opportunity to explain the contents

of the envelope that had arrived at Hanger's Gore Street

facility the previous day.

17.  During the March 9, 2000, meeting, Petitioner admitted

that he had developed the marketing materials, signed them, and

distributed them.  Additionally, Petitioner admitted that he had

mailed the solicitation materials out to physicians practicing

throughout the Orlando area who referred patients to Hanger for

the purpose of seeking patient referrals from them for his new

business.

18.  Petitioner had not solicited business from Hanger's

referring physicians during the time that he was actively

working for Hanger, i.e., 8:00 a.m.-5:00 p.m.  Petitioner

acknowledged that he had not advised Hanger that he intended to

start Anatomically Correct and engage in business.

19.  Petitioner's conduct was a violation of Hanger policy

as well as the policy of Petitioner's former employer, NovaCare,

which merged with Hanger.

20.  As a result of the discussion and Petitioner's

acknowledgment of production and distribution of the

solicitation materials, Ms. Sweeney advised Petitioner that his
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employment was terminated for conduct in conflict with his

obligations to Hanger, specifically competing with Hanger while

employed by Hanger.

21.  Petitioner's employment was terminated for his

improper competition with his employer, Hanger, and was

unrelated to Petitioner's age.

22.  In his March 10, 2000, application for unemployment

compensation benefits with the State of Florida Department of

Labor, Petitioner indicated that he had been informed that he

was being terminated because his "outside work is in conflict

with their type of work."

23.  In a July 1999, conversation involving overstaffing at

the Gore Street facility, Wallace Faraday, a Hanger executive,

suggested, "Isn't it time for Al [Respondent] to resign, maybe

one of his sons will hire him," or words to that effect.

24.  On April 27, 2000, Petitioner signed and dated a

Charge of Discrimination.  The Charge of Discrimination was

filed with the Commission on May 10, 2000.

25.  Section 760.11(3), Florida Statutes, requires that the

Commission determine whether there was reasonable cause for the

Charge of Discrimination within 180 days of the date Petitioner

filed his Charge of Discrimination.  The last day the Commission

could have issued its determination of reasonable cause was

November 6, 2000.
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26.  The Commission failed to issue an order determining

reasonable cause.  When the Commission failed to determine

reasonable cause, Petitioner had 35 days from November 6, 2000,

or no later than December 11, 2000, to request an administrative

hearing in accordance with Sections 760.11(4), (6), (7), and

(8), Florida Statutes.  Petitioner executed an Election of

Rights form indicating his desire to withdraw his Charge of

Discrimination and file a Petition for Relief to proceed with an

administrative hearing on December 27, 2000.

27.  Petitioner did not file his request for administrative

hearing within 35 days of November 6, 2000.  Petitioner's claim

is barred.  Section 760.11(6), Florida Statutes, expressly

provides, in pertinent part:  "An administrative hearing

pursuant to paragraph 4(b) must be requested no later than

35 days after the date of determination by the commission."

CONCLUSIONS OF LAW

28.  The Division of Administrative Hearings has

jurisdiction over the parties and the subject matter.

Section 120.57(1), Florida Statutes.

29.  On March 27, 2001, Respondent filed a Motion to

Dismiss.  The motion argues that the request for administrative

hearing was statutorily barred because it was untimely filed.

The undersigned reserved ruling on the motion for disposition in

this Recommended Order.
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     30.  Section 760.11(3), Florida Statutes, states, in

pertinent part, that within 180 days of the filing of the

complaint, the Commission shall determine if there is reasonable

cause to believe that discriminatory practice has occurred in

violation of the Florida Civil Rights Act of 1992.

     31.  Section 760.11(8), Florida Statutes, advises, in

pertinent part, that when the Commission fails to determine

whether there is reasonable cause within 180 days, the

Petitioner "may proceed under subsection(4), as if the

Commission determined that there was reasonable cause."

     32.  Section 760.11(4), Florida Statutes, directs that in

the event the Commission determines that there is reasonable

cause, the Petitioner may either (a) bring a civil action in any

court of competent jurisdiction, or (b) request an

administrative hearing.  The statute cautions Petitioner that

either choice is "the exclusive procedure available."

33.  Section 760.11(6), Florida Statutes, directs, in

pertinent part, that Petitioner may request an administrative

hearing but any such request must be made within 35 days of the

date of determination of reasonable cause.

34.  Respondent's Motion to Dismiss is granted.  Petitioner

failed to timely file his Petition for Relief containing his

request for an administrative hearing.  Section 760.11(6),

Florida Statutes, in relevant part, requires Petitioner to file
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his request for hearing within 35 days of the date the

Commission issues its determination of reasonable cause.  If the

Commission violates the statutory mandate in Section 760.11(3),

Florida Statutes, by failing to issue a determination of

reasonable cause within 180 days of the date Petitioner files

the Charge of Discrimination, as in the instant case, Petitioner

may nevertheless request an administrative hearing but must do

so within 35 days after the last day in the 180-day period.

Sections 760.11(6) and (8), Florida Statutes.  See also Lewis v.

Conners Steel Co., 673 F.2d 1240, 1242 (11th Cir. 1982) (holding

there is no reason why a plaintiff should enjoy an open-ended

extension of time which renders the statutory time limitations

meaningless).

35.  The last day of the 180-day period was November 6,

2000. The 35-day period for requesting an administrative hearing

ended on December 11, 2000.  Petitioner did not file his request

for hearing until December 27, 2000.  Petitioner's request for

hearing was approximately 16 days late.

36.  There is no reason why Petitioner should enjoy an

extension of the statutory time limitations because the

Commission failed to complete its investigation and issue its

determination of reasonable cause within the time prescribed by

statute.  The time limitations prescribed in Sections 760.11(3),

(6), and (8), Florida Statutes, are not subject to extension or
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manipulation for administrative convenience of state agencies,

including the Commission and Division of Administrative

Hearings.  One of the fundamental principles of administrative

law is the legal principle that a state agency cannot enlarge

the statutory authority granted it by the Legislature.  This

principle of administrative law is the subject of longstanding

legislative reenactment and judicial enforcement.

     37.  The 35-day time limit prescribed in Section 760.11(6),

Florida Statutes, is properly construed to begin on the first

day after the 180-day period authorized in Section 760.11(3),

Florida Statutes.  An interpretation of Section 760.11(6),

Florida Statutes, that allows Petitioner to file a request for

administrative hearing after the expiration of the 35-day time

limit would reduce to a nullity the time limits imposed by the

Legislature in Sections 760.11(3) and (6), Florida Statutes,

and, conceivably, could extend the time limit for requesting an

administrative hearing beyond the four-year statute of

limitations for civil actions allowed in Section 95.11(3)(f),

Florida Statutes.

     38.  In Joshua v. City of Gainesville, 768 So. 2d 432 (Fla.

2000), the Florida Supreme Court held that the four-year statute

of limitations prescribed in Section 95.11(3)(f), Florida

Statutes, rather than the one-year time limit prescribed in

Section 760.11(5), Florida Statutes, applies to "civil actions"
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filed by aggrieved persons.  The decision did not address time

limits applicable to administrative hearings.  As the court

noted:

The question . . . is whether or not . . .
the Legislature intended persons aggrieved
under [Chapter 760.] to proceed with a civil
action without investigation by the
Commission or notice from the Commission of
the available options.  When the Act is read
as a whole, we conclude that the Legislature
wanted persons who believe they have been
the object of discrimination to go through
the administrative process prior to bringing
a circuit court civil action.  (Emphasis
supplied)

Id. at 436.

     39.  The decision in Joshua addresses the one-year statute

of limitations and does not require Division of Administrative

Hearings Administrative Law Judges to enlarge, modify, or

contravene the 180-day and 35-day time limits imposed by the

Legislature in Sections 760.11(3), (6), (7), and (8), Florida

Statutes.

     40.  While an administrative hearing at the Division of

Administrative Hearings is not a civil action, administrative

hearings can be subject to strict time limits.  In an apparent

effort to protect from unreasonable delay, the Legislature

imposed strict time limits on the availability of administrative

remedies in cases such as the instant case.  First, the

Legislature imposed in Section 760.11(3), Florida Statutes, a
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180-day time limit on the mandatory administrative investigation

by the Commission.  Second, the Legislature imposed in Sections

760.11(6) and (7), Florida Statutes, a 35-day time limit on the

right to request an administrative hearing.

     41.  Sections 760.11(3), (6), and (7), Florida Statutes,

authorize administrative hearings up to 215 days after the date

of filing the Charge of Discrimination.  After 215 days, there

is no statutory authority for an administrative hearing.  If a

person does not request an administrative hearing within 215

days of the filing of the Charge of Discrimination, he or she

has exhausted his or her administrative remedies and need not

further delay before filing a civil action.

     42.  A person is not required to proceed with an

administrative hearing prior to a civil action in any court of

competent jurisdiction when the Commission fails to make a

determination within the 180-day time period.  Rather, Sections

760.11(4) and (8), Florida Statutes, give an aggrieved person

the right to elect either a civil action or an administrative

hearing.  However, Section 760.11(4), Florida Statutes, makes

the election of either the exclusive remedy available.

     43.  When an aggrieved person files a request for

administrative hearing more than 215 days after filing the

Charge of Discrimination, Section 760.11(4), Florida Statutes,

does not operate to preclude filing a civil action within the
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appropriate time limits dictated by Section 95.11(3)(f), Florida

Statutes.  There is no statutory authority to request an

administrative hearing more than 215 days after the date that

the aggrieved person files a Charge of Discrimination.  An

untimely request for an administrative hearing lacks statutory

authority, is void, and does not operate as an election of

remedies within the meaning of Section 760.11(4), Florida

Statutes.  Chapter 760, Florida Statutes, is a remedial statute

and should be liberally construed in favor of the aggrieved

person.  Joshua, 768 So. 2d at 435.  The sole remedy now

available to Petitioner is a civil action; Petitioner has four

years from March 9, 1999, to pursue a judicial remedy.

44.  There is no evidence to suggest that the state agency

or Respondent lulled Petitioner into inaction and caused the

Petition for Relief which requested an administrative hearing to

be filed more than 35 days after the expiration of the 180-day

period in which the Commission has to make a determination of

reasonable cause.

     45.  Even if Respondent's Motion to Dismiss was denied, it

does not change the outcome of this case.  Petitioner failed to

satisfy his burden of proof.

46.  Section 760.10(1), Florida Statutes, in relevant part,

makes it an unlawful employment practice for Respondent to

discriminate against Petitioner because of Petitioner's age.



16

Chapter 760, Florida Statutes, entitled the Florida Civil Rights

Act, adopts the legal principles and judicial precedent set

forth under Title VII of the Civil Rights Act of 1964, as

amended, 42 U.S.C., Section 2000 et seq.  King v. Auto, Truck,

Indus. Parts and Supply, Inc., 21 F. Supp. 2d 1370 (N.D. Fla.

1998); Carlson v. WPLG/TV-10, Post-Newsweek Stations of Florida,

956 F. Supp. 994 (S.D. Fla. 1996).

47.  The law affords no protection from discrimination

unless Respondent engages in an adverse employment action.

Morisky v. Broward County, 80 F.3d 445 (11th Cir. 1996); Bristow

v. Daily Press, 770 F.2d 1251 (4th Cir. 1985).

     48.  The United States Supreme Court has established an

analytical framework within which courts should examine claims

of discrimination, including claims of age discrimination.  In

cases alleging discriminatory treatment, Petitioner has the

initial burden of establishing, by a preponderance of the

evidence, a prima facie case of discrimination.  St. Mary's

Honor Center v. Hicks, 509 U.S. 502 (1993); Combs v. Plantation

Patterns, 106 F.3d. 1519 (11th Cir. 1997).

     49.  Petitioner can establish a prima facie case of

discrimination in one of three ways:  (1) by producing direct

evidence of discriminatory intent; (2) by circumstantial

evidence under the McDonnell Douglas framework; or (3) by

establishing statistical proof of a pattern of discriminatory
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conduct.  Carter v. City of Miami, 870 F.2d 578 (11th Cir.

1989).  If Petitioner cannot establish all of the elements

necessary to prove a prima facie case, Hanger is entitled to

entry of judgment in its favor.  Earley v. Champion

International Corp., 907 F.2d 1077 (11th Cir. 1990).

     50.  To establish a prima facie case of discrimination,

Petitioner must show that:  he is a member of a protected class;

he suffered an adverse employment action; he received disparate

treatment from other similarly situated individuals in a non-

protected class; and that there is sufficient evidence of bias

to infer a causal connection between his age and the disparate

treatment.  Andrade v. Morse Operations, Inc., 946 F.Supp. 979

(M.D. Fla. 1996).  Petitioner is a member of a protected class

due to his age, 88 years old.  Hanger engaged in an adverse

employment action when Hanger terminated Petitioner's

employment.  The remaining issue is whether Hanger engaged in

the adverse employment action because of Petitioner's age.

51.  Petitioner made a prima facie showing that, due to his

age, he is a member of a protected class and that he suffered an

adverse employment action.  However, Petitioner failed to make a

prima facie showing that he received dissimilar treatment from

individuals in a non-protected class; that there was any bias

against Petitioner; or that, even if evidence of bias did exist,
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it was sufficient to infer a causal connection between

Petitioner's age and the alleged disparate treatment.

     52.  With the exception of an equivocal comment by an

executive of Respondent, Petitioner submitted no evidence,

direct, circumstantial, or statistical, of the alleged

discrimination.  Evidence was received that, in the context of a

conversation regarding over staffing at Respondent's Gore Street

facility, Wallace Faraday, an executive employee of Respondent,

made a remark to the effect, "Isn't it time for Al [Petitioner]

to retire, maybe one of his sons will hire him."  Comments

alleged to have been made by persons unrelated to the actual

decision making process do not constitute direct evidence that

the Petitioner's age was a factor in the decision to terminate

his employment.  Mitchell v. USBI Co., 186 F.3d 1352 (11th Cir.

1999) (alleged comments by managers who were not decision makers

with respect to the decision to lay off the plaintiff did not

raise an inference of age discrimination); Standard v. A.B.E.L.

Services, Inc., 161 F.3d 1318 (11th Cir.1998) (comment that

"older people have more go wrong" was not relevant or probative

of the discriminatory intent because the management individual

who made the comment was not involved in the decision to

terminate the plaintiff); Mauter v. Hardy Corp., 825 F.2d 1554

(11th Cir. 1987) (holding that the Vice President's comment that

the company was "going to weed out the old ones" was not
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evidence of discriminatory intent as the Vice President played

no part in the decision to terminate the plaintiff).

53.  If Petitioner had satisfied his burden of establishing

a prima facie case of discrimination, an inference would have

arisen that the adverse employment action was motivated by a

discriminatory intent.  Texas Department of Community Affairs v.

Burdine, 450 U.S. 248 (1981); McDonnell Douglas v. Green, 411

U. S. 792 (1973).  The burden would have then shifted to

Respondent to articulate a legitimate, non-discriminatory reason

for its action.  Id.

54.  Even though Respondent was not required to do so,

Respondent articulated a legitimate, non-discriminatory reason

for its action.  Respondent terminated the employment of

Petitioner based on his demonstrated intention of competing with

Hanger despite his status as an employee.

55.  Once Hanger successfully articulates a non-

discriminatory reason for its action, the burden shifts back to

Petitioner to show that the proffered reason is a pretext for

unlawful discrimination.  Petitioner must provide sufficient

evidence to allow a reasonable fact-finder to conclude that the

proffered reason is not the actual motivation for the adverse

employment action.  Standard v. A.B.E.L. Services, Inc., 161

F.3d 1318 (11th Cir. 1998).
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56.  Petitioner may show that Respondent's articulated

reason is a pretext by showing that the non-discriminatory

reason should not be believed; or by showing that, in light of

all the evidence, discriminatory reasons more likely motivated

the decision than the proffered reason.  Id.  Petitioner did

neither.  Petitioner failed to present any evidence showing that

Hanger either should not be believed or that discriminatory

reasons, rather than the proffered reason, more likely motivated

the adverse employment action.

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions

of Law, it is

RECOMMENDED that the Commission enter a final order

granting Hanger's Motion to Dismiss finding that Petitioner's

Election of Rights and request for an administrative hearing was

not timely filed, finding that Hanger did not discriminate

against Petitioner, and denying Petitioner's Charge of

Discrimination and Petition for Relief.
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DONE AND ENTERED this 12th day of September, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
JEFF B. CLARK
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

BETTY J. DAVIS-GAVIN,

     Petitioner,

vs.

WAL-MART STORES, INC.,

Respondent.
                               

)
)
)
)
)
)
)
)
)
)

Case No. 01-2204

RECOMMENDED ORDER

Pursuant to notice, the Division of Administrative Hearings

held a formal hearing in this cause before Administrative Law

Judge Don W. Davis in Tallahassee, Florida, on August 29, 2001.

APPEARANCES

For Petitioner:  Betty J. Davis-Gavin, pro se
  12573 Forest Run Drive
  Tallahassee, Florida  32311

For Respondent:  John A. Unzicker, Jr., Esquire
  Vernis & Bowling of Northwest
    Florida, P.A.
  635 West Garden Street
  Pensacola, Florida  32501

STATEMENT OF THE ISSUE

The issue for determination is whether Petitioner was

subjected to a hostile work environment and subsequent termination

of employment due to Petitioner's race in violation of Section

760.10(1), Florida Statutes.
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PRELIMINARY STATEMENT

Petitioner filed a Complaint against Respondent with the

Florida Commission on Human Relations (FCHR) on May 19, 1997,

alleging that she had been suspended from employment and

eventually terminated from that employment by Respondent on the

basis of Petitioner's race.

On April 27, 2001, FCHR issued its Determination:  No Cause.

On May 31, 2001, Petitioner filed a Petition for Relief with FCHR.

     Subsequently, on or about June 1, 2001, the case was

forwarded to the Division of Administrative Hearings for formal

proceedings.

During the final hearing, Petitioner presented the testimony

of three witnesses, including herself, and one exhibit.

Respondent presented the testimony of two witnesses and three

exhibits.  No transcript of the proceedings was provided.

Respondent filed a Proposed Recommended Order on September 5,

2001, which has been reviewed in the course of preparation of this

Recommended Order.  Petitioner did not file a proposed recommended

order within the prescribed 10-day period following the final

hearing and no proposed recommended order has been received on her

behalf.

FINDINGS OF FACT

1.  Respondent employed Petitioner in 1988.  Petitioner

received regular pay raises and promotions during the course of
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her employment with Respondent.  On May 14, 1997, Petitioner was

called to the manager's office from her work as a department

manager and "back-up" customer service manager in Respondent's

store located at 1212 Capital Circle, Southwest, in Tallahassee,

Florida.

2.  Upon arrival in the manager's office, Petitioner was

questioned regarding her involvement in an incident where

another associate employed by Respondent in the store had been

observed and apprehended placing store merchandise in the

associate's automobile which had not been paid for in the store.

Upon confrontation, the associate allegedly implicated

Petitioner and several other black employees in similar

activities.  When confronted with these allegations, Petitioner

denied any involvement in any scheme where merchandise was being

removed from Respondent's store without payment for the

merchandise.  Petitioner was sent back to her work station

following this meeting.  Shortly thereafter, Petitioner and

other accused black employees were suspended from employment.

Petitioner was admonished to cooperate with local police in the

course of their investigation.  Petitioner promised her

cooperation.

3.  On May 22, 1997, Respondent's representatives contacted

the Tallahassee Police Department to report employee theft and

an investigation ensued.  Petitioner was never arrested and
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never questioned by law enforcement officials prior to being

contacted again by Respondent's representative in June of 1997

and asked to come into the store.  Upon arrival at the store,

Petitioner's employment was terminated by Respondent's

representative on the basis that police investigators had been

unable to contact Petitioner and, therefore, she had not been

cooperative with law enforcement authorities.

4.  During or close to the time of Petitioner's job

termination, Respondent's management at the Tallahassee store

was concerned that the ratio of black employees to white

employees was disproportionate in that too many blacks were

employed compared to white employees.  When the personnel

manager in Respondent's personnel office presented the names of

candidates to store managers for employment, she would be

questioned as to the race of the potential employees and told

that the number of black employees needed to be reduced.  The

personnel manager had no knowledge personal to Petitioner's

situation.  The personnel manager later transferred to another

store and, subsequently, resigned from employment with

Respondent.

5.  Petitioner, a black female and member of a protected

class, presented no evidence at the final hearing that she was

replaced by a non-black employee or other member of an
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unprotected class.  Additionally, no evidence was presented that

white employees were treated differently in similar situations.

CONCLUSIONS OF LAW

6.  The Division of Administrative Hearings has jurisdiction

over the parties to, and the subject matter of, these proceedings.

7.  Chapter 760, Florida Statutes, the "Florida Civil

Rights Act of 1992," provides security from discrimination based

upon race, color, religion, sex, national origin, age, handicap,

or marital status.

8.  The adverse effectuation of an employee’s compensation,

conditions, and privileges of employment on the basis of race or

sex is an unlawful employment practice.

9.  The burden of proof rests with Petitioner to show a

prima facie case of employment discrimination.  After such a

showing by Petitioner, the burden shifts to Respondent to

articulate a nondiscriminatory reason for the adverse action.

If Respondent is successful and provides such a reason, the

burden shifts again to Petitioner to show that the proffered

reason for adverse action is pretextual.  School Board of Leon

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).

10.  The Supreme Court of the United States has recognized

that direct evidence of discrimination is extremely rare.  As a

consequence, the Supreme Court in McDonnell Douglas Corp. v.

Green, 411 U.S. 792 (1973), articulated a method by which
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complainants, such as Petitioner in this case, might establish a

rebuttable presumption of discrimination.  That method requires

that Petitioner show (a) that she is a member of a protected

class; (b) that she has been subjected to adverse employment

action; (c) that she was treated differently than employees not

a member of the protected class; and (d) that there is evidence

of a causal connection between Petitioner's protected status and

her disparate treatment.

11.  While showing that Respondent has evidenced a concern

that an excessive ratio of black to white employees was

unwanted, Petitioner has failed to offer credible evidence that

her specific termination was based on her race.  While

Respondent has evidenced racist preferences in employment,

Petitioner has failed to show that such racism was personal to

her termination.  There has been no proof that Petitioner was

replaced with a white employee not a member of the protected

class, or that Petitioner was treated differently from white

employees in similar situations.

12.  It is concluded that Petitioner has not shown that

Respondent's termination of her employment for failure to

cooperate with the authorities was a pretext to the exercise of

racism and employment discrimination.
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RECOMMENDATIONS

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED:

That a Final Order be entered dismissing the Petition for

Relief.

DONE AND ENTERED this 12th day of September, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
DON W. DAVIS
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 12th day of September, 2001.

COPIES FURNISHED:

Betty J. Davis-Gavin
12573 Forest Run Drive
Tallahassee, Florida  32311

Azizi M. Dixon, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149
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J. Todd Lewis, Esquire
Wal-Mart Legal Team
702 Southwest Eighth Street
Bentonville, Arizona  72716

John A. Unzicker, Jr., Esquire
Vernis & Bowling of Northwest
  Florida, P.A.
635 West Garden Street
Pensacola, Florida  32501

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ANITA BULLARD,

     Petitioner,

vs.

APALACHEE CORRECTIONAL
INSTITUTE,

Respondent.
                               

)
)
)
)
)
)
)
)
)
)
)

Case No. 01-2626

RECOMMENDED ORDER

Notice was provided, and a formal hearing was held on

August 14, 2001, in Marianna, Florida, and conducted by

Harry L. Hooper, Administrative Law Judge with the Division of

Administrative Hearings.

APPEARANCES

     For Petitioner:  Gary Bullard, Qualified Representative
                      805 Shelby Avenue
                      Alford, Florida  32420

     For Respondent:  Ernest L. Reddick, Esquire
                      Department of Corrections
                      2601 Blair Stone Road
                      Tallahassee, Florida  32399-2500

STATEMENT OF THE ISSUE

     Whether Respondent committed violations of the Florida

Civil Rights Act of 1992.
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PRELIMINARY STATEMENT

     On September 25, 1997, Petitioner filed a complaint against

Respondent with the Florida Commission on Human Relations (FCHR)

alleging that she was dismissed from her job without any job

offer within the range of her limitations, and that she had been

discriminated against because Respondent did not attempt to

accommodate her disabilities.  She claimed she was unlawfully

terminated.  At the hearing she further alleged that she was

harassed.

     The FCHR investigated the allegations of Petitioner and on

or about May 17, 2001, determined that there was no reasonable

cause to conclude that an unlawful employment practice had

occurred.  On June 20, 2001, Petitioner filed a Petition for

Relief with the FCHR.

     The petition was transmitted to the Division of

Administrative Hearings and duly filed on July 1, 2001.  The

hearing was set for August 14, 2001, and was held before the

undersigned in Marianna, Florida.

     Petitioner was represented by her husband, Gary Bullard, an

experienced labor union mediator who was found to be qualified

pursuant to Rule 28-106.106, Florida Administrative Code.

     Petitioner entered six items into evidence.  Respondent had

seven items admitted.  Petitioner called five witnesses and
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testified in her own behalf.  Respondent offered the testimony

of one witness.  No transcript was prepared.

     Both parties timely filed Proposed Recommended Orders which

were considered in the preparation of this Recommended Order.

FINDINGS OF FACT

     1.  Petitioner began working at Apalachee Correctional

Institute (ACI) in 1993.  ACI had about 1,600 to 1,800 inmates

during times pertinent to this case.  The inmates assigned to

ACI are those found to be mentally disturbed.  ACI is divided

into the East Unit and the West Unit.

     2.  Petitioner was hired as a Clerk Typist Specialist.  She

worked in the health services area performing typing and filing

in the East Unit.

     3.  In time Petitioner developed carpal tunnel syndrome.

She had three surgeries, two of which involved her wrists.

These medical problems prevented her from working a normal

schedule and she had to expend her leave in order to cover her

absences.  Because of the problems with her wrists, she had,

from time to time, difficulty typing without experiencing pain.

     4.  Ann Lashley was employed in the West Unit.  In 1995,

she had a disagreement with her co-workers and, as a result, she

was transferred to the East Unit.  Subsequently, Petitioner was

moved to the West Unit.
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     5.  Much of the work accomplished by the clerk-typists was

related to transcribing psychiatrists' notes.  The psychiatrists

in the East Unit often typed their own notes.  The psychiatrists

in the West Unit did not.  Therefore, there was more typing for

the clerk-typists in the West Unit.  Petitioner had difficulty

keeping up with this additional typing.

     6.  John Frank Williams was the overall supervisor of the

East and West Units.  He does not know, or in any event does not

recall, why Petitioner was transferred.

     7.  Petitioner filed a workers' compensation claim based on

a date of accident of August 1, 1993.

     8.  Petitioner's medical situation was coordinated with the

Florida Division of Risk Management.  A contract service,

Compensation Rehabilitation Associates, was employed to audit

Petitioner's work station and to determine what, if any, special

equipment might assist Petitioner in accomplishing her

employment duties without pain.

     9.  A representative of Compensation Rehabilitation

Associates opined that Petitioner required an ergonomically

designed chair.  Mr. Williams ordered one for her and Petitioner

used it.

     10.  Mr. Williams had work which had to be addressed.

Nevertheless, he was aware of Petitioner's limitations and need

to visit doctors and made diligent efforts to resolve the
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situation, including scheduling her work hours in a manner which

would permit her to seek medical care.

     11.  Petitioner related the following events which she

contended constituted harassment:

        a.  In 1994, when she first had problems with one of her

wrists, she was told by Kenneth Swann to type with one hand.

        b.  She was also told, at some time, by Dr. Cherry to

type with one hand.

        c.  She attended a meeting where Mr. Williams said,

apparently in response to her continuing medical difficulties,

that no one would want her.

        d.  Joseph Thompson, at some point, told her she was not

a team player.

     12.  Dr. Loeb placed Petitioner at maximum medical

improvement (MMI) on June 6, 1995 with no impairment or

restrictions. Dr. Vogter placed the Petitioner at MMI on

June 25, 1995, with an impairment rating of 17 percent, with

restrictions of light duty and no continuous transcription work.

Dr. Chason placed the Petitioner at MMI on April 7, 1998, with

regard to psychological care, with a zero impairment rating.

     13.  In a letter from Margaret Forehand dated August 12,

1996, a Personnel Technician II of ACI, Petitioner was informed

that she was being placed on alternate duty.  This letter

outlined Petitioner's proposed work hours and took into
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consideration her need for reduced hours of typing and her need

to visit her doctors.

     14.  Petitioner, in response to this letter, declined to

return to work.  She had failed to report for work on August 15,

1996, and has been continuously absent since that date.  Her

sick leave was exhausted on October 4, 1996.  Her Family Medical

Leave Act benefits terminated on November 17, 1996.

     15.  In a letter dated November 25, 1996, C. W. Sprouse,

Superintendent of ACI, informed Petitioner that another position

had been found for her and invited her to contact Ms. DeDe

McMillian so that she could begin working.

     16.  On or about December 10, 1996, Petitioner called

Ms. McMillian and declined the offer.

     17.  In a letter dated December 17, 1996, C.W. Sprouse

informed Petitioner that a personnel action was being taken

which could result in her dismissal.  She was further informed

that she was entitled to a predetermination conference.

     18.  Petitioner did not request a predetermination

conference and on January 3, 1997, her employment with ACI was

terminated by Superintendent Sprouse.

     19.  On May 26, 1998, a Judge of Compensation Claims

entered an order adopting a stipulation between Petitioner, ACI,

and the Florida Division of Risk Management whereby Petitioner

received a lump sum of $50,000.  The stipulation further recited
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that the stipulation resolved any and all issues regarding any

aspect of the Petitioner's workers' compensation benefits.

CONCLUSIONS OF LAW

     20.  The Division of Administrative Hearings has

jurisdiction over the subject matter and the parties hereto

pursuant to Section 120.57(1), Florida Statutes.

     21.  Petitioner is a "person" within the meaning of

Section 760.02(6), Florida Statutes.

     22.  Respondent is an "employer" within the meaning of

Section 760.02(7), Florida Statutes.

     23.  Petitioner claimed work-related injuries and

testified, without specificity, that she had a host of health

problems.  These matters were addressed by the workers'

compensation settlement and she can have no further relief from

the Florida Civil Rights Act of 1992, Section 760.01, et seq.

(the Act) with regard to these matters.

     24.  Alternatively, Petitioner relies on the Act for her

claim of wrongful termination and discrimination because of her

disability.  The Act prohibits certain specified unlawful

employment practices and provides remedies for such violations.

     25.  Section 760.10 provides:

(1) It is an unlawful employment practice for an
employer:

(a) To discharge or to fail or refuse to hire any
individual, or otherwise to discriminate against any
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individual with respect to compensation, terms,
conditions, or privileges of employment, because of
such individual's race, color, religion, sex, national
origin, age, handicap, or marital status.

     26.  The allegations of this case concern discrimination

based on handicap.  The Act is patterned after Title VII of the

Civil Rights Act of 1964, Title 42 U.S.C. Section 2000e-2.

School Bd. of Leon County v. Weaver, 556 So. 2d 443 (Fla. 1st

DCA 1990).  The Act incorporates the Americans with Disabilities

Act of 1990 (ADA).  See Title 42 U.S.C. Section 12101.  Because

the Act is patterned after a federal law on the same subject,

the Florida law must be accorded the same construction as in the

federal courts to the extent the construction is harmonious with

the spirit of the Florida legislation.  O'Loughlin v. Pinchback,

579 So. 2d 788 (Fla. 1st DCA, 1991).

     27.  In this case, grounded in discrimination due to

alleged handicap,

. . . the employee has the initial burden of
establishing a prima facie case of intentional
discrimination, which once established raises a
presumption that the employer discriminated against
the employee.  If the presumption arises, the burden
shifts to the employer to present sufficient evidence
to raise a genuine issue of fact as to whether the
employer discriminated against the employee.  The
employer may do this by stating a legitimate,
nondiscriminatory reason for the employment decision;
a reason which is clear, reasonably specific, and
worthy of credence.  Because the employer has the
burden of production, not one of persuasion, which
remains with the employee, it is not required to
persuade the trier of fact that its decision was
actually motivated by the reason given.  If the
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employer satisfies the burden the employee must then
persuade the fact finder that the proffered reason for
the employment decision was a pretext for intentional
discrimination.  The employee may satisfy this burden
by showing directly that a discriminatory reason more
likely than not motivated by the decision, or
indirectly by showing that the proffered reason for
the employment decision is not worthy of belief.  If
such proof is adequately presented, the employee
satisfies his or her ultimate burden of demonstrating
by a preponderance of evidence that he or she has been
the victim of intentional discrimination.

Department of Corrections v. Chandler, 581 So. 2d 1183 (Fla. 1st

DCA 1991).

     28.  In order for Petitioner to prevail in a case alleging

discrimination and obtain the relief she seeks, Petitioner must

establish that Respondent's employment decision was based on a

protected status, i.e., Petitioner's handicap.  In this case,

Petitioner has the burden of presenting evidence sufficient to

establish that her handicap was the determining factor in the

employment decision made to discharge her.  See U.S. Postal

Service Board of Governors v. Aikens, 460 U.S. 711, 715 (1983);

Pena v. Brattleboro Retreat, 702 F.2d 812 (10th Cir. 1978).  In

other words, Petitioner must prove that what motivated

Respondent to discharge her was her physical or mental

condition, or Respondent's perception of her physical or mental

condition.

     29.  The FCHR has adopted federal standards for allocating

the burden of proof in handicap discrimination claims.  See,
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e.g., Hunter v. Winn-Dixie Stores, Inc., FCHR Case No. 82-0799

(Feb 23, 1983).

Accordingly, Petitioner must prove:

1.  That (she) is a handicapped person within the
meaning of the Florida Civil Rights Act;

2.  That (she) is otherwise qualified for the position
in question; and

3.  That (she) was discharged from her position solely
by reason of her handicap.  Brand v. Florida Power
Corporation, 633 So. 2d 504 at 510 (Fla. 1st DCA
1994).

     30.  Under the Act and the federal ADA, a person is

considered to have a disability if he or she: (1) has a physical

or mental impairment which substantially limits one or more of

major life activities; (2) has a record of such impairment; and

(3) is regarded as having such impairment.  Gordon v. E. L. Hamm

and Associates, 100 F.3d 1029, 1032 (11th Cir. 1996).

     31.  Petitioner, at all times relevant to this action,

failed to prove that she suffered from a disability, and that

she is a handicapped person within the meaning of the Act or the

ADA.  See Sutton v. United Air Lines, Inc., 119 S. Ct. 2139

(1999) and Murphy v. United Parcel Service, 119 S. Ct. 2133

(1999).

     32.  Petitioner claimed that she was harassed because of

her disabilities.  Harassment may be evidence of discrimination.
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The facts of this case, however, failed to prove that either

harassment or discrimination occurred.

     33.  Petitioner was terminated solely because of her

failure to report to work.

     34. Petitioner adduced no evidence that any supervisor or

other employee made the decision to terminate her based upon a

handicap, either perceived or real.  To the contrary, the

evidence established that the management and staff of ACI made

sincere and continuing efforts to accommodate her disability.

RECOMMENDATION

Based upon the Findings of Fact and Conclusions of Law, it

is

RECOMMENDED:

     That a final order be entered dismissing the Petition.

    DONE AND ENTERED this 13th day of September, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
HARRY L. HOOPER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of September, 2001.
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COPIES FURNISHED:

Gary Bullard, Qualified Representative
805 Shelby Avenue
Alford, Florida  32420

Ernest L. Reddick, Esquire
Department of Corrections
2601 Blair Stone Road
Tallahassee, Florida  32399-2500

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Azizi M. Dixon, Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



TBD | 200137 TBD.R (Unofficial Reporter) | 1/24/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 69 of 70 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

 

 

 

 

 

 

 

  

https://www.textbookdiscrimination.com/


TBD | 200137 TBD.R (Unofficial Reporter) | 1/24/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 70 of 70 

 

COPYRIGHT NOTICE 

TextBookDiscrimination.com is not the author of these public 

documents. Instead, TextBookDiscrimination.com merely re-printed 

and reformatted them for easier use. 

 

ORIGINAL SOURCE 

# Item Link 

1 Original Source FCHR.MyFlorida.com 

2 Secondary Source DOAH.State.FL.US 

 

INTERACTIVE VERSION 

# Item Link 

1 Web TextBookDiscrimination.com/Reports/RO/ 

 

CONTACT INFORMATION 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

Congratulations! You’re now booked up on these ‘Agency 

Recommended Orders’ that are pertinent to civil rights 

litigation! 

https://www.textbookdiscrimination.com/
https://fchr.myflorida.com/
https://doah.state.fl.us/
https://textbookdiscrimination.com/Reports/RO/Index.html
mailto:TextBookDiscrimination@gmail.com
https://www.textbookdiscrimination.com/

	R001
	R002
	R003
	R004
	R005
	appndx



