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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CYNTHIA AUSBY,

     Petitioner,

vs.

DEPARTMENT OF CHILDREN AND
FAMILY SERVICES,

Respondent.
                               

)
)
)
)
)
)
)
)
)
)
)

Case No. 01-1493

RECOMMENDED ORDER

A formal hearing was conducted in this case on June 28,

2001, in Ocala, Florida, before the Division of Administrative

Hearings, by its Administrative Law Judge, Suzanne F. Hood.

APPEARANCES

For Petitioner:  Cynthia Ausby, pro se
                      5 Hemlock Loop Lane
                      Ocala, Florida  34472

For Respondent:  Ralph McMurphy, Esquire
                      Department of Children and
                        Family Services
                      1601 West Gulf Atlantic Highway
                      Wildwood, Florida  34785-8158

STATEMENT OF THE ISSUES

The issues are whether Petitioner has a claim that is

cognizable under Section 760.11(1), Florida Statutes, and if so,

whether Respondent committed an unlawful employment act in

violation of Section 760.10(1), Florida Statutes.
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PRELIMINARY STATEMENT

In September 1995, Petitioner Cynthia Ausby (Petitioner)

filed a Complaint of Discrimination with her employer,

Respondent Department of Children and Family Services

(Respondent), formerly known as the Department of Health and

Rehabilitative Services.  On May 21, 1996, Respondent advised

Petitioner that Respondent's investigation found no reasonable

cause to believe that any violation of the department's equal

employment opportunity policy had occurred.

By letter dated June 23, 1996, Petitioner allegedly

requested the Florida Commission on Human Relations (FCHR) to

investigate her Complaint of Discrimination against Respondent.

The record here does not contain a copy of this letter showing

the date that FCHR received it.  However, FCHR's Determination:

Cause - Adverse Inference dated October 21, 2000, indicates that

Petitioner filed a Complaint of Discrimination against

Respondent on either June 6, 1996, or June 26, 1996.  FCHR's

Determination: Cause - Adverse Inference dated October 21, 2000,

contains a discrepancy as to this date.

On December 20, 1996, Petitioner filed a Charge of

Discrimination with FCHR.  Said charge alleged that Respondent

had discriminated against Petitioner on the basis of race,

color, sex, handicap, and retaliation.
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FCHR's Determination: Cause - Adverse Inference dated

October 21, 2000, establishes the following facts:  (a) FCHR

sent a letter dated August 11, 1998, to Respondent, requesting

documents pertinent to Petitioner's Complaint of Discrimination;

(b) On or about August 28, 1998, Respondent responded that it

would not be producing the requested records, citing Milano v.

Moldmaster, Inc., 703 So. 2d 1093 (Fla. 4th DCA 1997); and (c)

Subsequently, FCHR sent Respondent a letter dated September 25,

1998, advising Respondent of the possible adverse inference

being drawn by FCHR due to Respondent's refusal to comply with

the request to produce records.

On October 21, 2000, FCHR issued a Determination: Cause -

Adverse Inference.  That same day, FCHR issued a Determination:

Cause.

On December 12, 2000, FCHR issued an Amended Notice of

Determination: Cause.

Petitioner subsequently filed a Petition for Relief with

FCHR.  The petition bears a date stamp indicating that FCHR

received it on January 11, 2001.  The petition alleges that

Respondent discriminated against Petitioner on the basis of

race, disability, and retaliation.

On March 30, 2001, FCHR issued a Notice of Dismissal.  This

notice indicates that Petitioner had failed to file a timely

Petition for Relief.
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On April 16, 2001, FCHR issued a Rescission of Notice of

Dismissal.  This order rescinded the March 30, 2001, Notice of

Dismissal and the December 12, 2000, Amended Notice of

Determination: Cause.  The Order indicates that Petitioner filed

a Petition for Relief with FCHR on January 8, 2001, prior to the

expiration of the 35-day period.

On April 18, 2001, FCHR referred the Petition for Relief to

the Division of Administrative Hearings.

The Division of Administrative Hearings issued an Initial

Order on April 19, 2001.  Petitioner filed a response to this

Order on May 1, 2001.

A Notice of Hearing dated May 1, 2001, scheduled the

hearing for June 28, 2001.

On June 25, 2001, Petitioner filed a Motion to Strike.

This motion is moot because Respondent never offered the

documents dated May 11, 1992, and September 27, 1993, which

Petitioner's motion dealt with for admission into evidence.

During the hearing, Petitioner testified on her own behalf

and offered Exhibit Nos. P1A-P1D, P2-P11, and P12A-P12B.  After

reviewing Petitioner's proposed exhibits and the hearing

transcript, Petitioner's exhibits are accepted as evidence to

the extent they have been properly authenticated and do not

contain inadmissible hearsay.  Respondent presented the
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testimony of four witnesses and offered one exhibit, which was

admitted into the record as evidence.

During the hearing, the undersigned granted Petitioner an

opportunity to make a post-hearing submission, showing that her

Charge of Discrimination was based on alleged violations that

occurred within 365 days prior to the filing of the Charge of

Discrimination with FCHR.

On July 6, 2001, Petitioner filed a letter dated June 30,

2001, together with the following four attachments:  (a) letter

dated May 21, 1996, from Respondent's predecessor, Department of

Health and Rehabilitative Services; (b) letter dated May 23,

1996, from Petitioner to the United States Equal Employment

Opportunity Commission; (c) letter dated June 23, 1996, from

Petitioner to FCHR; and (d) Determination: Cause - Adverse

Inference in FCHR Case No. 96-1637.

On July 9, 2001, the undersigned issued a Post-hearing

Order.  Said Order included Petitioner's post-hearing submission

as an attachment.  It also provided Respondent with an

opportunity to respond to the post-hearing submission.  As of

the date of this Recommended Order, Respondent has not filed

such a response.

The Transcript of the proceeding was filed on July 20,

2001.  The parties did not file proposed recommended orders.
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FINDINGS OF FACT

1.  Petitioner, a black female, began working for

Respondent as a child protection investigator (PI) in

Respondent's District 13, Unit 42, Ocala, Marion County,

Florida, in 1993.  Petitioner transferred to Respondent's Marion

County office from Dade County, where she held a similar

position.

2.  Petitioner's supervisor in Marion County was

Ms. Charlene Bartsch.  At first, Petitioner and Ms. Bartsch had

a good working relationship.  Ms. Bartsch did not testify at the

hearing.

3.  In 1994, Petitioner learned that she was diabetic.

From that time forward, Ms. Bartsch occasionally expressed her

concern to Petitioner that the stress of the job was

exacerbating Petitioner's medical condition.  Petitioner's

testimony that Ms. Bartsch made these comments to persuade

Petitioner to find another job is not credible.  Persuasive

evidence indicates that in the beginning of their professional

relationship, Petitioner often freely discussed the stress of

her job and personal life with Ms. Bartsch.  Moreover, there is

no evidence that Ms. Bartsch ever suggested that Petitioner

think about looking for another job.

4.  Ms. Bartsch gave Petitioner an "achieves" on an annual

performance appraisal signed by Ms. Bartsch on February 11,
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1994, and by Petitioner on February 14, 1994.  The appraisal

gave Petitioner an overall rating of "achieves performance

standards."  Petitioner believed that she had earned the higher

overall rating of "exceeds performance standards" on the

appraisal.

5.  Ms. Bartsch wrote the following comment in the February

1994 performance appraisal:

During this period of time, Ms. Ausby has
found herself on numerous occasions
apologizing for something said that was
misunderstood or taken wrongly.  Ms. Ausby
is aware that others at times have
difficulty coping with her admittedly
outspoken nature.  Since she is aware of the
problem, I'm sure that she will now work on
the professional demeanor needed for working
with co-workers and the public.  It is only
because of this area that Ms. Ausby does not
meet the "exceeds overall."

6.  Petitioner complained to Respondent's personnel manager

about her performance appraisal.  The personnel manager did not

change the rating but gave Petitioner an opportunity to respond

point-by-point in writing to the appraisal.

7.  Petitioner testified that Ms. Bartsch gave Gerard King,

a white male PI, an "achieves below performance standards" on a

performance appraisal in January 1994.  Petitioner also

testified that Respondent's management subsequently changed

Mr. King's appraisal to "achieves."  The basis for Petitioner's

knowledge of these facts is unclear.  In any event, there is no



8

competent evidence that the circumstances under which Respondent

changed Mr. King's performance appraisal were similar to the

circumstances under which Respondent declined to change

Petitioner's performance appraisal.

8.  In January 1994, Ms. Bartsch decided to let the

employees have the option of working a four-day week.

Petitioner opted to work Monday through Thursday with Friday

through Saturday off.  Petitioner, and all other employees who

elected to do so, worked this four-day work schedule for

approximately four months.  In May 1994, Ms. Bartsch required

all employees to return to a five-day work schedule.  Persuasive

evidence indicates that the unit as a whole voted to return to a

five-day work schedule on a day that Petitioner was not in the

office.  A subsequent memorandum written by Petitioner shows

that she believed she had a right to negotiate her work schedule

with Ms. Bartsch on an individual basis because Ms. Bartsch was

the person who hired her.  There is no credible evidence that

Ms. Bartsch made this decision based solely on the complaint of

a white male PI who claimed that the unit received more cases on

Friday, a day that Petitioner was off and the white male was at

work.

9.  On February 15, 1994, Ms. Bartsch had a conference with

Petitioner.  A memorandum created during this conference and
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signed by Ms. Bartsch and Petitioner contains the following

comments:

Strengths:
(1) being perfectionist; works in timely

manner
(2)  helps other people; always available
(3)  lot of knowledge re HRS/investigations
(4)  hard worker
(5)  organized

Areas Needing Improvement:
(1)  personality problems with co-workers

The following changes will be made:
(1)  isolate and stay from others
(2)  letting Gloria speak in place

10. On April 14, 1994, Ms. Bartsch had another conference

with Petitioner.  The memorandum documenting this conference and

signed by Ms. Bartsch and Petitioner states as follows:

Issues:
(1)  court problems.
     (a)  calendar needs organization
     (b)  getting not enough support
          from attorneys
(2)  doing better at getting along with

people
(3)  continue not allowing others to lean

too much

There is no credible evidence that Ms. Bartsch ever yelled at

Petitioner for helping her co-workers.  Persuasive evidence

indicates that Ms. Bartsch at times commended Petitioner and her

co-workers for helping each other and working as a team.

11.  Petitioner testified that Ms. Bartsch began to assign

Petitioner to more "on-call" weekend duty than other PIs in May
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1994.  The documentation that Petitioner offered to support her

testimony is not competent.  Petitioner's testimony in this

regard did not take into consideration the different lengths of

employment and levels of experience of other PIs, as well as

their race and gender.  Petitioner's testimony alone is not

credible and is insufficient to determine at any point in time

that Ms. Bartsch assigned Petitioner more "on-call" duty than

other similarly situated white and/or male PIs.

12.  On May 10, 1994, Ms. Bartsch had a third individual

conference with Petitioner.  The purpose of the conference was

to discuss Petitioner's work and interpersonal relations in the

office.  The memorandum documenting this meeting and signed by

Ms. Bartsch and Petitioner states as follows:

Issues:
(1)  fantastic - no backlog
(2)  work on trying to UPS or petition

without removing kids if not in
imminent danger

(3)  interpersonal relations
     (a)  ignore other's comments
     (b)  say nothing to hurt people's
          feelings
     (c)  Cindy feels co-workers are
          venting their anger and
          causing friction in the unit
          and specifically towards her
          She feels best way to handle
          is to withdraw

13.  On May 26, 1994, Ms. Bartsch assigned a June 1994

"on-call" weekend to Petitioner when she had plans to attend a

social function.  As a general rule, Ms. Bartsch let employees



11

switch "on-call" weekends with each other.  Petitioner testified

that Ms. Bartsch questioned a colleague's offer to switch

"on-call" weekends with Petitioner on the relevant weekend.

According to Petitioner's testimony, Ms. Bartsch became upset

and stated that she wanted Petitioner to work her assigned

weekends.  Petitioner's testimony did not consider whether there

were other circumstance existing in the unit at the time, making

it necessary for all PIs to abide by the pre-assigned weekend

duty roster, established by a rotating log.  Petitioner admitted

during the hearing that she and her co-worker were allowed to

switch "on-call" duty in the month of June 1994.

14.  Respondent requires its investigators to keep their

cases updated in the computer.  In June 1994, Ms. Bartsch told

Petitioner to update her cases on the computer.  Petitioner only

had one case, which she was unaware of, to update.  There is no

credible evidence that Ms. Bartsch treated Petitioner

differently from her white male co-workers in this regard.  This

is true even if one co-worker, a white male, had cases that had

not been updated since 1993.

15.  During some staff meetings, Petitioner felt that

Ms. Bartsch allowed other supervisors and/or co-workers to treat

Petitioner rudely.  On one occasion, Respondent's operations

program assistant, Lynn Peirson, agreed with Petitioner that

Ms. Bartsch should have intervened on Petitioner's behalf during
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a meeting.  There is no evidence that Ms. Peirson's comment

related to a specific incident where a white and/or male

employee was rude to Petitioner.  Persuasive evidence indicates

that Ms. Bartsch often inappropriately tolerated unprofessional

conduct among all members of her staff, regardless of their race

or gender.  Additionally, there is no credible evidence that

Ms. Bartsch assigned Petitioner to an "on-call" weekend in

retaliation for complaining to Ms. Peirson.

16.  Petitioner testified that Ms. Bartsch assigned

Petitioner more cases to work than other investigators.

Petitioner also testified that Ms. Bartsch gave Petitioner the

most difficult cases.  There is no competent evidence that the

case assignments given to Petitioner were more numerous or

difficult in relation to the race, gender, length of employment,

or experience of other PIs.  Petitioner often expressed her

opinion and complained to her co-workers that she worked harder

than they did.  There is evidence that Petitioner was the most

experienced PI in the unit and that she worked hard but no

harder than other similarly situated PIs.

17.  Petitioner testified that Ms. Bartsch interpreted

Petitioner's complaints about her workload as meaning that

Petitioner felt she worked harder than her co-workers.  There is

no competent evidence to support this testimony.  There is
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persuasive evidence that Petitioner often misinterpreted

Ms. Bartsch's statements.

18.  There is no credible evidence that, at some point in

time, two of Respondent's white male employees called Petitioner

"nigger" or that Ms. Bartsch ever called Petitioner an "uppity

nigger."  Likewise, there is no credible evidence that a white

male co-worker left one of Ms. Bartsch's staff meetings, calling

Petitioner a "bitch" and slamming the door.  In fact, the most

persuasive evidence indicates no one in Respondent's employ ever

used such inappropriate language directed toward Petitioner.  To

the extent that such inappropriate language was used, Petitioner

never informed anyone in a position of authority in time to give

Respondent an opportunity to correct the transgression.

Petitioner did not include a timely reference to any of these

racial slurs in any of her numerous memorandums that expressed

her displeasure in the unit's operations or Ms. Bartsch's

management style and that set forth her claims of discrimination

and disparate treatment.  Petitioner admitted during the hearing

that she was raising the allegation that Ms. Bartsch called

Petitioner an "uppity nigger" for the first time.

19.  There is competent evidence of friction and

personality conflicts between the employees in general, and

specifically between Petitioner and her co-workers.  On

October 13, 1994, Ms. Bartsch sent a memorandum to her staff.



14

In the memorandum, Ms Bartsch announced that Petitioner and

Erwin Crawford would be the designated staff to take cases to

court.  Ms. Bartsch asked her staff to properly investigate and

document each of the cases before transferring them to

Petitioner or Mr. Crawford.

20.  The October 13, 1994, memorandum requested the staff

to propose new performance standards for the office and to put

future complaints in writing.  Ms. Bartsch stated that she would

start responding to the staff's concerns in writing.

21.  Ms. Bartsch's October 13, 1994, memorandum encouraged

the staff to work as a team.  She acknowledged that everyone was

at each other's throats.  She wanted staff members to find a way

to solve problems with their co-workers.  Ms. Bartsch advised

that she would start documenting more and using more oral and

written reprimands.

22.  Ms. Bartsch's October 13, 1994, memorandum listed some

regulations that she thought were problems in the office and

added her comments.  Regarding "disruptive conduct," including

speaking rudely or contemptuously to others and the slamming of

doors, Ms. Bartsch stated that problems occur when people accuse

each other of things.  She stated as follows:  "Shouting matches

are out.  Swearing is out.  Yelling at your clients is out.

Rudeness to anyone is out."  Ms. Bartsch advised everyone to
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sign up for a class entitled "Working with Difficult People" and

also suggested that everyone take a stress management class.

23.  Regarding "failure to follow instructions,"

Ms. Bartsch's October 13, 1994, memorandum instructed the staff

to take whatever cases they are assigned without complaint.

This included taking cases as they were received according to

the rotation of names on a rotation log.  Ms. Bartsch's

October 13, 1994, memorandum also included definitions of

insubordination and falsification of records or statements.

24.  On December 7, 1994, Petitioner sent Ms. Bartsch a

memorandum.  Petitioner explained that she no longer wanted to

represent the office in filing legal petitions to remove

children from their homes with the court.  Petitioner made this

decision because she felt her co-workers did not respect and

appreciate her.  Instead, Petitioner believed that the other

PIs, regardless of race or gender, left work undone on cases

before prematurely transferring the cases to Petitioner, making

her job more difficult.  On one occasion, Petitioner had so much

work to do preparing three court petitions, with no help from

any other PI except for one white male, that she was late

getting to court and had to apologize to the judge.  In this

memorandum, Petitioner announced that she was returning all

cases to Ms. Bartsch for reassignment that were not originally

assigned to her.  Petitioner's memorandum makes it clear that
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from that time forward she was only willing to help one other PI

who appreciated her work.

25.  On December 19, 1994, Ms. Bartsch wrote a memorandum

to Petitioner.  This memorandum was subsequently placed in

Petitioner's personnel file.

26.  Ms. Bartsch's December 19, 1994, memorandum discusses

Ms. Bartsch's concern for the stress that Petitioner was

experiencing at work and the negative impact that the stress was

having on Petitioner's job performance.  The December 19, 1994,

memorandum states as follows in pertinent part:

1.  Admitted stress of dealing with
your co-workers.  It is my understanding at
the class on "How to Deal with Difficult
People," you made it very clear to the group
that your problem was getting along with
your co-workers.  You also dramatically
distanced yourself from other members of
your unit.

2.  The stress of trying to work court
cases.  This was impacted by what you felt
was lack of support from your co-workers.

3.  Stress affecting your judgment on
some cases.  I.E. Spragg--where you did not
want to shelter even though I insisted;
Coleman where the doctors adamantly state it
was a situation of child abuse.  Our
attorney states you have a misperception of
what it takes to shelter a child.

4.  Your method of coping with others
in the unit by distancing yourself by
staying in your room with the door shut and
not interacting unless absolutely required
causes other concerns.
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5.  There is added stress when you
compare your reputation and acceptance
working with Dade County judges and
attorneys with how the Marion County
judicial process works.

6.  Stress from me, your supervisor.
Our communication has had some strains
because you interpret things differently
than what I feel I've expressed to you.

7.  You've shared some personal
stressors from your home situation.  No
doubt the stress as well in your personal
life only helps to compound the issue.

*     *    *

This is to be considered a letter of
counsel.  The next step in the changed order
of career service rules is what is called a
PIP or Performance Improvement Plan.

There are two "core" standards which
must be met on the new RAPP form.  They are:

(1)  Courtesy - Treats customers, the
public and staff with courtesy, respect and
dignity and presents a positive public
image.

(2)  Team Work - Supports the unit,
department and/or organization and works
with others in an effort to accomplish the
goals of the unit, department and/or
organization.

You have made tremendous strides in the
aspect of courtesy with our clients.  I have
not been receiving the phone calls of
complaints as I used to do.  Your ability to
make corrections in this area has obviously
been dramatic.  Now I would ask that you
also make those changes towards your co-
workers.  You view them as people who do not
work as hard as you.  You are critical of
the way they work their cases.  You have
been quite vocal to everyone about this.
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They strongly take this as lack of respect
towards them on your part.

Team work is an issue that we have been
addressing for months.  I'm sure the easiest
way for you to deal with the stress has been
through isolation.  But I did not make the
new standard; I do strongly endorse it and
encourage you to make changes in this area
also.

You have tremendous skills and
abilities that have been of great help to
children and families in the past.  I want
this to continue.  But I'm also very serious
about the fact that you must get the help
you need, now, for the stress you are under
before your health is more seriously
affected.  In the past you have made great
strides to correct things that have been
pointed out to you.  No one doubts your
conscientiousness about the way you approach
your work.  I'm sure you will see the
importance of dealing with these issues.

27.  Petitioner responded to the December 19, 1994,

memorandum with a long memorandum dated January 3, 1995.

Petitioner's written response was directed to Don Dixon,

Respondent's assistant district administrator who was a black

male, requesting him to remove Ms. Bartsch's December 19, 1994,

memorandum from Petitioner's personnel file.

28.  Petitioner's January 3, 1995, memorandum responded

point-by-point to the matters of concern raised by Ms. Bartsch's

December 19, 1994, memorandum.  In general, Petitioner denied

that she had a stress problem.  Instead, Petitioner indicated

that Ms. Bartsch was the problem because of Ms. Bartsch's
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failure to address Petitioner's complaints and Ms. Bartsch's

retaliatory conduct.

29.  Specifically, Petitioner disputed Ms. Bartsch's

representation of the facts as follows:  (a) Regarding the class

on "How to Deal with Difficult People," Petitioner denied that

she isolated herself from the other staff members because she

always chose to sit up front when given the opportunity and

admitted making the statement that she wanted to determine if

her problems with her co-workers were her own fault, and if so,

what she needed to do to change; (b)  Regarding Petitioner's

management of her court cases, Petitioner claimed that on

December 7, 1994, Petitioner had to prepare three court cases

and was late to court because only one person offered to help;

(c) In regard to the Coleman case, Petitioner insisted that

there was not enough evidence to show that the child was abused

until a doctor provided that evidence at a later date; (d) In

regard to the Spragg case, Petitioner stated that, based on

later evidence, a court petition to remove the children for

neglect would have been rejected because the family had access

to electricity; (e) Petitioner admitted that she and Ms. Bartsch

occasionally disagreed on the removal of children from their

homes, but asserted that no attorney on Respondent's legal staff

made a statement regarding Petitioner misunderstanding of what

it takes to shelter a child; (f) Petitioner asserted that she
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works with her door closed to avoid distractions and so she can

concentrate on her work like other employees do without

receiving a letter of counsel; (g) Petitioner took the position

that most employees have trouble with the judicial system but

accept what cannot be changed; (h) Petitioner asserted that in

reprisal for her complaints, she received more cases to work

than her co-workers as reflected by her overtime hours;

(i) Petitioner asserted she revealed her diabetic condition,

which was controlled by taking medicine, and the problems she

had with a child in her custody only for purposes of stating a

reason for taking leave and that in the future, the only reason

Petitioner would give for taking leave would be to state it was

"personal."  In conclusion, Petitioner's memorandum stated that

she agreed to attend a stress class but requested a job

transfer.

30.  On January 19, 1995, Petitioner wrote a memorandum to

Respondent's personnel manager, Jeff Carr.  She again responded

to Ms. Bartsch's December 19, 1994, memorandum, requesting that

it be removed from Petitioner's personnel file.

31.  On January 19, 1995, Mr. Crawford complained to

Ms. Bartsch that he had 24 court cases and needed some relief.

Ms. Bartsch sent Mr. Crawford's memorandum to the office staff

asking everyone to help Mr. Crawford.  Mr. Crawford was sick at

the time with AIDS.
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32.  On January 24, 1995, Ms. Bartsch wrote a memorandum to

her staff.  In the memorandum, Ms. Bartsch explained that

Mr. Crawford would no longer just handle court cases.  Instead,

Mr. Crawford would carry a normal caseload and everyone would be

responsible for his or her own court cases.  There is no

credible evidence that Ms. Bartsch treated Petitioner

differently than Mr. Crawford in this regard.  In fact,

Ms. Bartsch seemed to agree that the staff had not treated

Petitioner and Mr. Crawford fairly by stating as follows in her

memorandum:  "Would you want to do that . . . many court cases

in a row:  I think you were being somewhat unfair if you weren't

willing to be a partner for awhile with either Cindy or Erwin.

Anyway, it is too late now."

33.  In 1995, Petitioner was a member of Respondent's equal

employment opportunity committee.  In time, one of Petitioner's

co-workers asked Petitioner to represent her in an employee

grievance hearing.  There is no credible evidence that the head

of the committee told Petitioner she might be blackballed if she

got involved in the grievance proceeding.  During the hearing,

Petitioner presented insufficient details about the alleged

grievance proceeding to determine whether there were any

repercussions.

34.  Sometime thereafter, Respondent's personnel manager

and Ms. Bartsch pulled Petitioner's mileage reimbursement/travel
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vouchers for audit.  Ms. Bartsch took the time to verify

Petitioner's mileage claims, finding numerous errors and

miscalculations.

35.  On May 23, 1995, Petitioner wrote Ms. Bartsch and

Ms. Peirson a memorandum.  The memorandum reviewed the issues

discussed in a meeting that Ms. Bartsch and Ms. Peirson had with

Petitioner concerning her travel vouchers from March 15, 1995,

through May 7, 1995.  The memorandum also outlines Petitioner's

responses to each allegation that her travel vouchers needed to

be corrected.  Persuasive evidence indicates that Petitioner did

not dispute the need to correct some of the vouchers.  There is

no competent evidence that Ms. Bartsch and Ms. Peirson singled

Petitioner out from her white and/or male co-workers to audit

her travel vouchers or that they did so for any retaliatory

purpose.

36.  On June 20, 1995, Petitioner wrote a memorandum to

Respondent's assistant district administrator, Don Dixon,

regarding the removal of Ms. Bartsch's December 19, 1994,

memorandum from Petitioner's personnel file.  At this time,

Petitioner advised that she had accepted a job with Respondent's

office in Lake County, Florida.

37.  At some undetermined point in time, Ms. Bartsch

accepted Petitioner's suggestion that the office go into the

community schools to advise teachers about abuse and neglect of
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children.  Ms. Bartsch then assigned a co-worker to perform this

function.  This action by Ms. Bartsch may have caused Petitioner

to feel slighted, but is not evidence that Ms. Bartsch was

deliberately harassing Petitioner.  There is no evidence that

Petitioner ever requested to be designated as the unit's

spokesperson.

38.  On June 14, 1995, Petitioner resigned from

Respondent's equal employment opportunity committee.  Petitioner

resigned from the committee because she felt she was being

discriminated against.  There is no credible evidence to

indicate that any of Respondent's employees told Petitioner that

she would be blackballed if she filed a civil rights action.

Persuasive evidence indicates that Petitioner voluntarily

resigned from the committee because she no longer had confidence

in an organization that she believed was discriminating against

her.

39.  On July 20, 1995, Ms. Bartsch wrote Petitioner a

"Letter of Counsel."  This letter advised Petitioner that her

failure to properly claim mileage reimbursement in the future

could result in discipline, including dismissal.  The letter

states that the current problem would be dealt with under a

performance improvement plan (PIP).

40.  On or about July 21, 1995, Ms. Bartsch prepared a PIP

for Petitioner.  The plan was based on the following work
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deficiency:  "Travel vouchers not being filled out properly not

in a timely manner."  The plan included an attachment, outlining

the corrective action to be taken.  The corrective action

included the following statement:  "These corrective actions may

be modified to meet Lake County guidelines, if so desired by

your new supervisor, Chuck Herkel."

41.  When Petitioner got the job in Lake City, Florida, a

copy of the July 20, 1995, memorandum and the July 21, 1995, PIP

was sent to Mr. Herkel.  Petitioner's testimony that

Ms. Bartsch's sent this information to Mr. Herkel in an effort

to continue her alleged discrimination, harassment, or

retaliation is not supported by competent evidence.  Moreover,

the sending of the information to Mr. Herkel necessarily

occurred after July 21, 1995, the date that FCHR has identified

as the last date that an alleged violation occurred.

42.  On July 28, 1995, Petitioner began working for

Respondent in Lake City, Florida.  On January 19, 1996,

Mr. Herkel, her supervisor, made the following comments about

Petitioner's job performance on a review and performance

planning form covering the period of time from July 28, 1995,

through January 19, 1996:

Cindy transferred to Lake County from Marion
County 07-28-95.  Cindy is an experienced
P.I. who has excellent knowledge of her
program.  Cindy believes in child protection
and family preservation.  Cindy has an
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excellent work ethic, is dependable, and
believes in teamwork.  Cindy is commended
for her good work.

43. At the time of the hearing, Petitioner continued to

work for Respondent as a specialist, providing policy and

guidance for Respondent's protective services and foster-care

programs in Lake City, Florida.

CONCLUSIONS OF LAW

44.  The Division of Administrative Hearings has

jurisdiction over the parties and the subject matter of this

proceeding.  Sections 120.569 and 760.11, Florida Statutes.

45.  Petitioner has the burden of proving that she has a

cognizable claim of discrimination under Section 760.10, Florida

Statutes, and if so, she bears the ultimate burden of persuasion

that Respondent discriminated against her based on race, gender,

disability, and retaliation.  McDonnell Douglas Corporation v.

Green, 411 U.S. 792 (1973); Texas Department of Community

Affairs v. Burdine, 450 U.S. 248 (1981).

46.  In this case, the Charge of Discrimination was filled

with FCHR on December 20, 1996.  None of Petitioner's alleged

violations of Section 760.10, Florida Statutes, occurred within

365 days prior to that date as required by Section 760.11(1),

Florida Statutes.  However, FCHR's Determination: Cause -

Adverse Inference dated October 21, 2000, states that Petitioner
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filed her complaint of discrimination on June 6, 1996.  This

same document also states as follows in pertinent part:

The Complaint of Discrimination was filed in
a timely manner pursuant to Section
760.11(1), Florida Statutes.  The alleged
violation last occurred on July 21, 1995,
and Complainant filed the Complaint of
Discrimination in this manner on June 26,
1996, a date within 365 days of the alleged
violation.

47.  Petitioner testified at hearing that she had presented

no exhibits and was not alleging any violations of Section

750.10, Florida Statutes, after October 1, 1996.  To the extent

that Petitioner filed her initial complaint with FCHR on

December 20, 1996, her claim is time-barred in its entirety and

should be dismissed accordingly.

48.  In the alternative, if Petitioner preserved her claim

by filing her complaint in June 1996, she is entitled to present

evidence of unlawful employment acts allegedly committed by

Respondent from June 1995 to July 21, 1995.  Any alleged acts of

unlawful conduct by Respondent prior to that time would be

time-barred by Section 760.11(1), Florida Statutes.

49.  The only alleged acts of discrimination or retaliation

that occurred from June 1995 through July 21, 1995, include the

following:  (a) Respondent's refusal to remove Ms. Bartsch's

December 19, 1994, memorandum from Petitioner's personnel file

pursuant to Petitioner's request in her June 20, 1995,
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memorandum to Don Dixon; (b) Ms. Bartsch's assignment of a

co-worker to visit the schools to instruct teachers on child

abuse and neglect pursuant to Petitioner's suggestion;

(c) Petitioner's resignation from Respondent's EEOC committee

because she felt she had been a victim of discrimination and

retaliation as alleged in her letter of resignation dated

June 14, 1995; (d) Ms. Bartsch's July 20, 1995, "Letter of

Counsel" advising Petitioner that failure to properly claim

mileage reimbursement in the future could result in dismissal;

and (e) Ms. Bartsch's preparation of the PIP dated July 21,

1995, stating that Petitioner had not filled out her travel

vouchers properly and outlining the corrective action to be

taken.

50.  Because Petitioner alleged in her Charge of

Discrimination dated December 20, 1996, that Ms. Bartsch's

discriminatory acts began in 1994 and terminated on July 21,

1995, and because background facts dating back to 1994 are

necessary to determine whether Petitioner's timely claims are

meritorious, Petitioner was permitted at hearing to develop a

record of facts dating back to 1994.

51.  Review of the entire record indicates that Petitioner

has not presented a prima facie case of discrimination,

harassment, or disparate treatment based on her race, gender, or

handicap.  Likewise, Petitioner has not presented a prima case
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of retaliation.  To the extent that Petitioner has presented a

prima facie case of the alleged violations, the testimony

presented by Respondent, together with the exhibits offered by

both parties, clearly show that Respondent had a legitimate

reason for every action taken by Respondent.

52.  Petitioner may not have been comfortable with

Ms. Bartsch's management style.  Nevertheless, the most

persuasive evidence indicates that Petitioner admittedly felt

the effects of job stress and had difficulty getting along with

her co-workers.  Ms. Bartsch appropriately worked with

Petitioner to resolve these problems, looking for ways to make

it possible for Petitioner to continue to work effectively and

efficiently.

53.  Petitioner was dissatisfied with her rating on the

1994 performance appraisal.  Respondent, on the other hand, gave

Petitioner the rating of "achieves" because of Petitioner's

admitted lack of professional demeanor.  Petitioner was not

required to change Petitioner's rating just because it changed a

white male's rating under unknown circumstances.

54.  In May 1994, Petitioner was unhappy that she had to

revert to a five-day work schedule.  The record indicates that

the unit voted as a group to make the change.

55.  There is no credible evidence that Ms. Bartsch

assigned Petitioner more cases and "on-call" weekend duty or
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that Ms. Bartsch made such assignments showing favoritism to

white and/or male employees.  Instead, the more persuasive

evidence indicates that cases and weekend duties were assigned

on a rotating basis unless someone in the unit was sick or was

experiencing other work-related problems.

56.  Everyone in the unit was required to keep their cases

updated on the computer.  Petitioner had to meet this

requirement even if she only had one case that she was unaware

of to update.

57.  There is no question but that there was friction

between staff members in the unit.  It is clear that one or more

co-workers hurt Petitioner's feelings on one or more occasions.

It is also clear that Petitioner sometimes offended her

co-workers.  Ms. Bartsch appropriately handled the situation by

sending out her October 13, 1994, memorandum, encouraging the

staff to work as a team.

58.  Ms. Bartsch's December 19, 1994, memorandum states on

the second page that Petitioner is to consider it a "Letter of

Counsel" even though the memorandum was not titled as such.

Competent evidence indicates that a document designated as a

"Letter of Counsel" should not be placed in an employee's

personnel file because it does not constitute formal discipline.

However, the personnel office may place various other documents

containing relevant personal information in a personnel file.
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In this case, the presence of the document in the file and

Respondent's failure to remove it upon Petitioner's several

written requests does not mean that Respondent considered the

document as anything else but relevant personal information or

that Respondent's employees had a discriminatory intent against

Petitioner.  There is no evidence in the record that the

presence of the document in the file had any adverse impact on

Petitioner's personal or professional reputation.  Petitioner

never suffered any demotion or decrease in salary during or

after her employment in Marion County.

59.  When Mr. Crawford was overworked with court cases he

requested relief, which Ms. Bartsch tried to provide by

encouraging the staff to provide help.  By the time Mr. Crawford

sought help in January 1995, Petitioner had already advised

Ms. Bartsch that she would no longer handle the court cases of

other staff members.  In a January 24, 1995, memorandum,

Ms. Bartsch expressed her dissatisfaction with the staff for

failing to help Petitioner and Mr. Crawford with the court

cases.  Ms. Bartsch did not show any racial or gender

discrimination, or any retaliatory acts in this regard.

60.  There is no competent evidence that Ms. Bartsch

singled Petitioner out from the group when Ms. Bartsch audited

Petitioner's travel vouchers.  The rules relating to travel

vouchers apply to all employees.  Petitioner disagreed with the
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way that she was required to request mileage reimbursement but

made the corrections anyway, even if under protest.  Ms. Bartsch

was justified in writing her July 20, 1995 "Letter of Counsel"

and the July 21, 1995, PIP as long as some, if not all of

Petitioner's travel vouchers, needed to be corrected.

Petitioner did not dispute the need for all corrections.

Petitioner's May 24, 1995, memorandum indicates that Petitioner

submitted her travel vouchers covering two or three months at a

time whereas other employees submitted theirs on a monthly

basis.

61.  There is no credible evidence that any of Respondent's

employees told Petitioner that she might be blackballed if she

represented another employee in a grievance proceeding or if she

personally filed a civil rights action.  There is no competent

evidence that Petitioner suffered any adverse impact as a result

of her representation of another employee in a grievance

proceeding or for personally filing a civil rights suit.

Petitioner resigned from the EEOC committee voluntarily.

62.  Petitioner is to be commended for making a suggestion

that someone from the office visit schools to talk about child

abuse and neglect.  Having made that suggestion, Ms. Bartsch was

not required to designate Petitioner as the unit's spokesperson

to the community.  Moreover, there is no evidence that

Petitioner ever requested that position.
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63.  In regard to the alleged racial or gender-biased

slurs, Petitioner presented no evidence that anyone in a

position of authority with Respondent was aware of Petitioner's

allegations during the relevant time period.  Petitioner did not

raise the issue of Ms. Bartsch's alleged racial slur until

Petitioner testified at the hearing.  The greater weight of the

evidence indicates that Respondent would never have tolerated

such remarks.

64.  Petitioner has not met her ultimate burden of proving

that Respondent discriminated against her or took any

retaliatory action against her.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED:

That FCHR enter an order dismissing the Petition for Relief

with prejudice.
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DONE AND ENTERED this 28th day of August, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
SUZANNE F. HOOD
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of August, 2001.

COPIES FURNISHED:

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Azizi M. Dixon, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Cynthia Ausby
5 Hemlock Loop Lane
Ocala, Florida  34472

Ralph McMurphy, Esquire
Department of Children and
  Family Services
1601 West Gulf Atlantic Highway
Wildwood, Florida  34785-8158
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)LAWRENCE A. F. FORD,
)

J.y . •

Petitioner, )
)
)vs.
) Case No. 01-1997
)DEPARTMENT OF CORRECTIONS,
)

Respondent. )
)

RECOMMENDED ORDER OF DISMISSAL

This cause came on for hearing pursuant to notice on

August 14, 2001, in Ocala, Florida, before Stephen F. Dean,

Administrative Law Judge of the Division of Administrative

Hearings. The hearing was noticed for 10:00 a.m. at the Marion

County Government Complex in Ocala, Florida. Notice was

provided to all the parties by a notice of hearing dated

None of the notices were returned asJune 19, 2001. L

undeliverable. At 10:00 a.m. the undersigned was present.
ihi./.-..tv..

A representative of the Respondent advised that counsel for the
. •;" &

*•

Department of Corrections had been delayed by car trouble. The
Bo .A: .. : y.V\, -•« Hit»Petitioner was not present. At 10:30 a.m. the Respondent's
h1

counsel was present with her witnesses, and ready to proceed.
c -s' J m ^ v-v-, . »*v.' ;

ti
The Petitioner was not present

- • lilv. '
•';y ; . \,v

L

s-f-!
I

t -
t

s
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sPetitioner did not contact the Administrative Law Judge or

the Division of Administrative Hearings prior to the or prior to
J

entry of this order to explain his failure to appear.

iThe Petitioner has the burden of proof and the burden to go

The Petitioner did not appear and presented noforward.

evidence in support of his Petition.
&

RECOMMENDATION

Based upon the foregoing failure to present any evidence in
i n -

support of his Petition, it is
i.

RECOMMENDED that the commission enter its order dismissing

this case.

DONE AND ENTERED this day of August, 2001, in

Tallahassee, Leon County, Florida.

- rt.

^ —STEPHEN F. DEAN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
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32399-3060
SUNCOM 278-9675if

www.doah.state.f1.us
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Filed with the Clerk of the
Division o,

this
Administrative Hearings

day of August, 2001.
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(:Margaret Chrisawn
Department of Corrections
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Tallahassee, Florida 32303-4149
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. tAzizi M. Dixon, Clerk
Florida Commission on Human Relations
325 John Know Road
Building F, Suite 240
Tallahassee, Florida
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency thatwill issue the final order in this case.
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SiTo: Office Of The Executive Director

From: Kevin Kohl
Investigation Specialist

%

Lawrence A.F. Ford
2740 S.W. 17th Circle
Ocala, FL 34474

i

Complainant
v.

•V'-’ v

Florida Department of Corrections
Marion Correctional Institution
Margaret Chrisawn
2601 Blairstone Road
Tallahassee, FL 32399-2500 I

Respondent
, . : kv^ v y'.'r •

t

RECOMMENDED DETERMINATION: NO CAUSE
. fc-

DECLARATION OF JURISDICTION
; • - *•**«* jr

a. .
Respondent is an employer within the meaning of the Florida Civil Rights Act of

1992, Chapter 760 Florida Statutes, and all jurisdictional requirements for coverage have
been met.

t

FOCUS OF THE COMPLAINT
r

Complainant alleged that Respondent discriminated against him because of his
religion, Protestant, by harassing him inasmuch as: a) On November 7, 1997 Respondent
told Complainant, who is an ordained minister, “I don’t want you to wear that seminary
jacket to work anymore. And you are, furthermore, not to bring anymore religious books
onto the compound to read during you lunch hour.” Complainant contends that he had
been wearing the jacket for over one year before he was told not to wear it anymore.

Complainant also states that he only brings religious books for his own use on his lunch
hour b) Complainant stated that others are allowed to wear clothing with the name of
their University printed on them and he should not be treated differently because he

f
is

t

Y

V ,
v

7
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attended a seminary c)
once auain :

November 20, 1997 m the presence of ~ 4 hers, Respondent
stated that fcda^ncthical for Complainant to wear A^J^jacket to work and if

he were a Certified Addictions Counselor that alone would be enough to have him
suspended from practicing in the field d ) On November 11, 1997 Respondent filed a
formal grievance against Complainant stating, “Complainant as a HSC Ill is
professionally and ethically bound to not represent a religious posture in counseling
inmates. Complainant’s presentation as Rev. is not appropriate in this clinical setting.” e)
On November 25, 1997 Complainant called The Certification Board for Addictions
Professionals of Florida to ask whether wearing his jacket or having Rev, preceding his
name on an article he had written was unethical . The Board told complainant that these
two things were neither unethical or unprofessional f) Complainant claims that in some of
the videos used in the “clinical setting” include a Jewish Rabbi and a Catholic Priest .
Complainant also asserts that while he has been told to not use Rev. in front of his name
and to take down religious symbols from his office, another co-worker is allowed to sign
his name with Master of Arts in Religion and that many co-workers are allowed to have
religious symbols in their offices g) On January 16, 1998 Respondent once again told
Complainant not to wear the jacket and threatened to write him up if he continued to
disobey him.

t

SUMMARY OF RESPONDENTS POSITION

Respondent denied the allegations, stating that all of Complainant’s claims
harassment and discrimination are unsubstantiated.

SUMMARY OF INVESTIGATION FINDINGS

Evidence presented in the investigation showed that: r
aa) Respondent states that Complainant was told not to wear his jacket because it

reflected religious beliefs on the patients in the Tier IV program which was against the
programs policy. Respondent also states that when Complainant was given the job he
was instructed that religious ideas were not to be promoted in his capacity as a counselor.
Respondent claims that this was specifically told to Complainant because he had a
ministerial background and that Complainant understood and said that it would not be a
problem# Respondent insists that the jacket was not really the issue and that it was
merely a symbol of the bigger underlying problem. Respondent contends that
Complainant was never told that he could not bring religious books to read during his
lunch hour.

I
!

IAPbb) Respondent claims that this jacket differs from others wearing University
clothing. Respondent states that the religious symbols on the jacket were the problem,
not name of the seminary. Respondent also claims that Complainant never attended this
seminary, that his degree was a mail order degree that anyone could buy.

<
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cc) Respondent states that on November 20, 1997 he did once again instruct
Complainant not to wear the jacket. 7 *
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dd) Respondent did file a formal grievance against Complainant on November 11,1997 . Respondent contends that even if the Certification Board for AddictionsProfessionals of Florida does not specifically prohibit representing a religious posture incounseling inmates, it does state that these guidelines are up to the employer to decide.
r

ee) Respondent contends that the Certification Board for Addictions Professionalsof Florida never told Complainant that wearing his jacket and using Rev, were neitherunethical or unprofessional. Respondent claims that the Board has stated that thesedecisions are based on the employer’s goals and guidelines.

ff) Respondent claims that Complainant was instructed to remove some of thereligious symbols that were in direct sight from his office because they are in conflictwith the protocol of the Tier IV program.
i

gg) Respondent admits that Complainant was again told not to wear his jacket .Respondent adds once again that the jacket was a symbol of a bigger problem.Respondent claims that Complainant was later asked if he was allowed to wear the jacketif this would be sufficient and Complainant said “no”.

CONCLUSION

The Commission’s investigation disclosed evidence that Complainant was nottreated differently than other persons outside the protected group. The Complainantcontinually acted in a manner that conflicted with the protocol of his job. Based on theforegoing, it is recommended that there is not reasonable cause to believe thatRespondent has discriminated against Complainant.
*
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UNITED THEOLOGICAL SEMINARY
:
!

May 1, 2001
;

L-

At your request, a copy of your transcript is enclosed. ;

L

'

Martha M. Anderson
Registrar *

I
Enclosure
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United Theological Seminary
^

Formed July 1, 1954, by the union of The E'

1810 HARVARD BOULEVARD DAYTON, OHIO 45406

^
Theological Seminary, Dayton, Ohio.*cal School of Theology, Reading, Pennsylvania, and The Born*

. .. ... , - k

Home Address Dayton , OlllO
A. B.
B.D.

October 1971

Lawrence Allen F. Ford
Ohio Northern University
Hamma School of Theology
September 1970

Record of i

May 1964
1968

ISchools Attended Date GraduatedDegree

K
S.T.M.Date Admitted Date Graduated Degree Granted u

H O U R S
C R E D I T

H O U R S
C R E D I T

NUMBER NAME OF COURSE GRADE NUMBER NAME OF COURSE GRA

1970-1971, First Term
353 - The Development of Religious
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UNITED THEOLOGICAL SEMINARY
1810 HARVARD BOULEVARD

DAYTON, OH 45406
!•

937-278-5817

United Theological Seminary is a graduate professional school accredited by the Association of Theological Schools in the
U.S. and Canada since 1939 and by the North Central Association of Colleges and Schools since 1980.

Beginning August 1988, the semester system replaced the quarter system:
Semester System- credit is granted according to semester hours in a given semester of fourteen weeks.
Quarter System - a unit of credit represents four quarter hours per week in a given quarter of ten weeks.

I
DEGREES

Master of Divinity Degree: 90 semester hours are required plus the satisfactory completion of the Middler Comprehensive and
Oral Evaluation normally held at the end of a student’s second year. Under the quarter system, 36 units (144 quarter
hours) were required. Between 1978 and 1984, 33 units (132 quarter hours) were required.

Master of Arts in Religious Education Degree: 60 semester hours plus an oral examination are required. Under the quarter
system, 24 units (96 quarter hours) were required.

Master of Arts in Theological Studies Degree: 60 semester hours plus an oral examination are required. Under the quarter
system, 24 units (96 quarter hours) were required.

Master of Arts in Religious Communication Degree: 60 semester hours plus an oral examination are required.
Master of Arts in Specialized Ministries: 60 semester hours plus an oral examination are required.
Master ofDivinitv/Master of ArtsDegree: 120 semester hours are required in a four-year program. The first two years of the

Master of Divinity Degree must be met, including the Middler Comprehensive Evaluation and Oral Consultation plus the
Master of Arts requirements. Under the quarter system, 48 units (192 quarter hours) were required.

Master of Sacred Theology Degree: Nine units (36 quarter hours) of work with a thesis or 11 units (44 quarter hours) without a
thesis and an examination were required. This degree was discontinued in 1980.

Doctor of _Ministrv Degree: A 48 semester hour contextual program that requires an Application for Candidacy, the completion
of a doctoral project, and successful defense of an oral examination. Only S, P, and NC grade symbols are used.

Doctor,of Missiology Degree: 60 semester hours with a dissertation.

i

CHANGE OF PROFESSIONAL DEGREE NOMENCLATURE
On March 20, 1972, the B.D. degree was changed to M.Div. by the Board of Trustees upon recommendation of the American
Association of Theological Schools, and it is retroactive for all alumni holding the B.D. degree.
GRADES
Beginning September 1, 1969, traditional grade symbols were replaced by the following symbols:

credit with honors (this symbol was adopted in the fall of 1982)
credit at a satisfactory level
credit at a level of minimum expectation (low pass). In the fall of 1979 the symbol U was
changed to M.
incomplete (work in progress)
withdrawn

H
S
M

I
W WP-Withdrawal with passing WF-Withdrawal with failing

no credit (indicates that the minimum expectations were not met). In the fall of 1979 the
symbol N was changed to NC.
completed
audit

NC

Comp
AU

I, W, NC, Comp and AU carry no credit.m
Beginning August 1994, the above grading symbols were replaced by the following:

H (Honors) - indicates that the student has exceeded most or all of the stated objectives.
HP (High Pass)- indicates that the student has exceeded several of the stated objectives.
P (Pass)- indicates that the student has met the objectives of the course as detailed in the syllabus or

contracted with the instructor. The quality of a student’s performance is appropriately included
among the stated requirements and objectives. This grade indicates the instructor’s conviction that
the student is able to work effectively within the given discipline and to take responsibility for

; .
' .. continuing education in that area.

M (Minimum Competence)- indicates need for substantial improvement. While an M receives full
credit, it indicates a warning that performance has been at a minimal level and should be taken as a
notice of special need.

NC (No Credit)- indicates that the student failed to meet a sufficient number of the objectives to
have a basic command of the course material.

I (Incomplete)- is given after consultation between student and professor in order to allow additional
time for the course objectives to be met.

+ Grade has not been submitted by professor.
Use of the letters d, h, and p on the transcript indicate that these particular courses fulfill the disciplinary requirements of the
United Methodist Church for ordination in doctrine (d), history (h), and polity (p). Each course is equivalent to two semester
hours and prior to Fall 198§, four quarter hours. Fulfillment of requirements of other denominations is indicated on the
transcript.

-ft1

*
tf-
{
i« £- i
it:’

.

:ri.¥:

t-ig:

if- ifei*% i

t
!
fc

L
COMPOSITE EVALUATION
A completed transcript includes an attached Composite Evaluation which reflects the instructors’ written evaluations for each
academic and field experience.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

GERALD CASTELLANOS AND DONNA
CASTELLANOS,

     Petitioners,

vs.

SB PARTNERS REAL ESTATE
CORPORATION AND SENTINEL REAL
ESTATE, INC.,

Respondents.
                               

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 01-1113

RECOMMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this

case on June 13 and July 19, 2001, in Tampa, Florida, before

Lawrence P. Stevenson, a duly-designated Administrative Law

Judge of the Division of Administrative Hearings.

APPEARANCES

For Petitioners:  Gerald R. Castellanos, pro se
   1150 Dartford Drive
   Tarpon Springs, Florida  34688

For Respondents:  John W. Bencivenga, Esquire
   Thompson, Sizemore & Gonzalez
   109 North Brush Street
   Suite 200
   Tampa, Florida  33601

STATEMENT OF THE ISSUES

  The issues presented for decision are whether Respondents

discriminated against Petitioner Gerald Castellanos1 because of
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his disability in violation of the Fair Housing Act, and whether

Respondents retaliated against Petitioner by evicting him from

his apartment in response to his filing a discriminatory housing

complaint with the United States Department of Housing and Urban

Development.

PRELIMINARY STATEMENT

On January 10, 2000, Petitioner filed an Amended Housing

Discrimination Complaint (the "Complaint") against Respondents,

alleging that he was mentally disabled within the meaning of the

Fair Housing Act, Sections 804 and 818 of Title VIII of the

Civil Rights Act of 1968, as amended (codified at 42 U.S.C.

Sections 3604 and 3617).  The Complaint alleged that Respondents

had been unwilling to accommodate Petitioner's disabling

condition, and made a generic allegation that Petitioner's

eviction was in "retaliation."  The Complaint was originally

filed with the Federal Department of Housing and Urban

Development pursuant to 42 U.S.C. Subsection 3610(a)(1)(A), and

referred to the Florida Commission on Human Relations (the

"Commission") pursuant to 42 U.S.C. Subsection 3610(f).

The Commission conducted an investigation of the Complaint.

By letter dated August 21, 2000, the Commission notified

Petitioner of its determination that reasonable cause did not

exist to believe that a discriminatory housing practice had

occurred, and that the Complaint would be dismissed.  The
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Commission's letter provided notice of Petitioner's right to

pursue judicial and administrative remedies.

Petitioner timely filed his Petition for Relief with the

Commission.  On October 6, 2000, the Commission referred the

matter to the Division of Administrative Hearings for assignment

of an Administrative Law Judge to conduct a formal

administrative hearing.  The matter was assigned DOAH Case

No. 00-4159 and scheduled for hearing on December 6, 2000.  On

November 6, 2000, Petitioner filed a request that the matter be

delayed pending his production of additional information to the

Commission.  By Order dated November 9, 2000, the file in DOAH

Case No. 00-4159 was closed without prejudice to the parties'

ability to reopen the matter if it could not be informally

resolved.

On February 27, 2001, Petitioner filed a request for formal

hearing, stating that it appeared that a formal proceeding would

be the only way to resolve the issues presented.  The instant

case file was opened, and the matter scheduled for hearing on

May 22, 2001.  The matter was continued to June 13, 2001, on

which date the hearing commenced.  The hearing was concluded on

July 19, 2001.

At the final hearing, Petitioner testified on his own

behalf and presented the testimony of Detective Daryl Waterman

and Deputy Chuck Gilmore of the Pinellas County Sheriff's
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Office; Fred Fallis, an employee of Time Warner Communications;

Jamy Magro, Petitioner's former attorney; Gerald Castellanos,

Jr., Petitioner's son; Donna Castellanos, Petitioner's wife; and

Lisa Dunton, the property manager of Egret's Landing apartments

at the times relevant to this proceeding.  Petitioner also

introduced the deposition testimony of John and Kay Bingham,

owners of the moving company that physically removed

Petitioner's property from the apartment upon his eviction.

Petitioner's Exhibits 1 through 9 were admitted into evidence.

Respondents presented the testimony of Stacey Stottlemyre,

assistant property manager at Egret's Landing at the times

relevant to this proceeding.  Respondents' Exhibits 1 through 15

were admitted into evidence.

No transcript of the final hearing was ordered.  At the

close of the hearing, the parties agreed that their Proposed

Recommended Orders would be filed no later than August 20, 2001.

Respondents filed a Proposed Recommended Order on the agreed

date.  Without objection, Petitioner filed a Proposed

Recommended Order on August 21, 2001.

FINDINGS OF FACT

Based on the oral and documentary evidence adduced at the

final hearing and the entire record in this proceeding, the

following findings of fact are made:
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1.  The Commission is the state agency charged with

investigating complaints of discriminatory housing practices and

enforcing Florida’s Fair Housing Act, Sections 760.20 through

760.37, Florida Statutes.  The Commission is charged with

investigating fair housing complaints filed with the Commission

and with the federal Department of Housing and Urban Development

("HUD") under the federal Fair Housing Act, 42 U.S.C. Section

3601 et seq.

2.  Petitioner, Gerald Castellanos, was a resident at the

Egret's Landing apartments in Palm Harbor from October 1997

until April 1999.  He lived there with his wife, Donna, and his

son, Gerald Castellanos, Jr.  Gerald and Donna Castellanos

executed an apartment lease for the term September 1, 1998

through August 31, 1999, that set forth the conditions of their

tenancy for the period in controversy.

3.  The Respondent in interest is Sentinel Real Estate,

Inc. ("Sentinel"), an entity that manages real estate

investments for Sentinel Real Estate Fund, a group trust

comprising a number of investor pension funds.  The nominal

property owner of Egret’s Landing is Sentinel Real Estate Fund.

4.  Petitioner alleged that he suffered from a mental

disability that impeded his ability to pay his monthly rent in a

timely manner.  Petitioner alleged that Sentinel refused to

accommodate this disability, and evicted his family from Egret's
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Landing in retaliation for his filing a fair housing complaint

with HUD.

5.  The evidence admitted at the hearing established that

at the time of his eviction, Petitioner was under the care of a

psychologist for a depressive mood disorder.  Petitioner was

taking at least four different prescription drugs for his

condition.

6.  Petitioner offered no medical evidence or testimony to

establish the manner in which his disorder impaired or limited

his major life activities, or the degree to which his condition

was disabling.  Petitioner testified that he functions "pretty

well" when he takes his medication, though he experiences some

problems with short-term memory.

7.  Petitioner conceded that he did not directly ask

Sentinel to provide an accommodation for his disability.

Petitioner's case rested on the theory that the course of

dealing between Sentinel and him should have placed Sentinel on

notice that he was suffering from a mental disability and caused

Sentinel to accede to his request that he be allowed to pay his

rent late on a regular basis.

8.  On or about December 12, 1998, Petitioner paid his

overdue rent to Lisa Dunton, the manager of Egret's Landing.  In

a handwritten note accompanying his rent check, Petitioner

stated that he had been in the hospital and "under heavy
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medication" recently.  He also wrote: "Apparently, the sleep

deprivation caused over the last year, due to you know what,

activated a serious chemical imbalance in my brain and in fact

even to my cells throughout my body."  The note went on to

discuss the large amount of money Petitioner was paying and

would continue to pay for medications, "with no end in sight."

9.  Petitioner testified as to prior conversations with

Ms. Dunton about his mental condition.  He stated that he

offered to put her in touch with his psychologists to verify his

statements about his condition.  He implied that the "due to you

know what" statement in his note referred to these earlier

conversations with Ms. Dunton about his mental condition.

10.  Ms. Dunton recalled no such conversations.  She

assumed that "sleep deprivation . . . due to you know what" in

the note referred to noisy neighbors that Petitioner had been

complaining about for a period of months.  Petitioner admitted

under cross-examination that "you know what" referred to the

noisy neighbors.  Ms. Dunton had no recollection of Petitioner

or his wife ever asking for an accommodation related to his

disability.

11.  Lisa Stottlemyre, the assistant manager at Egret's

Landing, recalled no conversations with Petitioner regarding his

mental disability.  She recalled no accommodation request from

Petitioner or his wife.
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12.  Petitioner's wife, Donna Castellanos, never told

anyone about her husband's disability and never requested that

Sentinel make any accommodation for her husband's condition.

13.  In light of the testimony from other witnesses,

Ms. Dunton's testimony is credited.  It is found that Petitioner

did not discuss his mental condition with Ms. Dunton, aside from

whatever mental distress was caused by the noisy neighbors.  To

satisfy Petitioner, who was the only resident complaining about

noise, Ms. Dunton moved the neighbors to a different apartment

in the same complex.

14.  Petitioner testified that he was reticent about

discussing his condition because of the stigma associated with

having a mental disability.  While continuing to maintain that

he had discussed his condition with Ms. Dunton, Petitioner

admitted that he did not directly request any accommodation

related to his disability.  Petitioner argued, paradoxically,

that his reticence to discuss his condition placed a higher

burden of sensitivity on the employees of Sentinel to divine his

mental state without assistance.

15.  Petitioner requested that Sentinel allow him to pay

his rent late on a regular basis, but presented this request in

terms of cash flow difficulties, unrelated to his disability.

Sentinel presented uncontested evidence that it does not allow

tenants to pay rent late on a regular basis, and that any
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exceptions to this policy cannot be authorized by on-site

employees such as Ms. Dunton and Ms. Stottlemyre, but require

the approval of a district or regional manager.  As indicated

below, Sentinel was in practice more forbearing of Petitioner's

repeated late rent payments than was required by the terms of

the lease.

16.  Both Ms. Dunton and Ms. Stottlemyre testified that if

a person with a handicap asks for a reasonable accommodation,

Sentinel will work with the person and do the best they can to

assist the person.  Both Ms. Dunton and Ms. Stottlemyre, as

agents for Sentinel, they have reasonably accommodated

individuals with disabilities and/or handicaps in accordance

with the Fair Housing Act.

17.  The rental agreement provided that rent of $960.00,

plus pet and garage charges, was due without demand on the first

day of each month, with no grace period.  If the rent was not

paid on or before the third day of the month, $25.00 would be

added to the rent.

18.  Petitioner was chronically late in paying his rent.

Sentinel sent a "Three Day Notice to Pay Rent or Give

Possession" to Petitioner on six separate occasions:

September 8, 1998; December 8, 1998; December 28, 1998;

February 12, 1999; February 17, 1999; and March 5, 1999.  The

evidence established that at least one of these late payment
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situations was due to a bank error rather than any fault of

Petitioner, and that Sentinel initially displayed patience and a

willingness to work out problems with Petitioner.

19.  Petitioner's rent for March 1999 was not paid as of

March 16, 1999.  Petitioner told Ms. Stottlemyre that the money

had been sent to the wrong account, and that the rent would be

paid the next day.  Three days later, March 19, the rent still

had not been paid.  When Ms. Stottlemyre inquired about the

rent, Petitioner directed her to an attorney who he said would

handle payment of the rent.  On March 23, Ms. Stottlemyre

contacted the attorney, who was unaware of any such arrangement.

Ms. Stottlemyre spoke again with Petitioner, who said that he

would no longer speak with her about the matter.

Ms. Stottlemyre consulted her supervisor, Ms. Dunton, who

advised her to forward the matter to Sentinel's local attorney.

20.  On March 24, 1999, Sentinel commenced eviction

proceedings against Petitioner by filing a complaint in the

county court for Pinellas County.  Petitioner filed an answer

with the court on April 2, 1999.  The answer averred, "It is my

perception that a certain animus exists against Defendant,

because of his race."  Petitioner is of Hispanic descent.  The

answer also stated:  "The Department of Housing and Urban

Development will be contacted, regarding the total lack of

insensitivity [sic], training (diversity) and lack of
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supervision of [Sentinel's] agents."  The answer made no mention

of Petitioner's alleged mental disability.

21.  The final hearing in the eviction proceeding was held

on April 19, 1999.  On that date, the court entered a final

judgment giving Sentinel possession of the apartment and

ordering Petitioner and his family to vacate the premises.

Pursuant to the judgment, a writ of possession was issued on

April 22, 1999, directing the sheriff to remove all persons from

the property and place Sentinel in full possession of the

property.

22.  Subsequent to April 19, 1999, Petitioner took no steps

to vacate the premises, despite advice from Jamy Magro, his

counsel in the eviction proceeding, that the eviction was final

and he should make arrangements to change his residence.  On

April 23, 1999, Detective Daryl Waterman of the Pinellas County

Sheriff's Office posted a writ of possession notice on the door

or window of the apartment, informing Petitioner that he had

24 hours to vacate the premises.  Petitioner apparently removed

the notice, because Mrs. Castellanos knew nothing about the

result of the April 19 eviction proceeding until April 27, when

the physical eviction took place.

23.  On the morning of April 27, 1999, Detective Waterman

and Deputy Chuck Gilmore arrived to secure the premises for

Sentinel.  They were dismayed to discover that Petitioner was



12

still in the apartment and had taken no steps to move out his

belongings.  They contacted Ms. Dunton, who was at a doctor's

appointment, and waited for her to arrive before taking any

further steps.

24.  Ms. Dunton testified that this situation was unique in

her experience.  She stated that when residents are evicted,

they generally take their belongings and leave the premises.

25.  Petitioner recalled that Ms. Dunton arrived at his

apartment at around 10 a.m., that he spoke with her, that they

agreed to "let the lawyers handle it," and that nothing would be

done immediately to move Petitioner's property out of the

apartment.  Petitioner testified that he told Ms. Dunton that he

was in no condition to deal with the matter at that time.

26.  Ms. Dunton had no recollection of a morning

conversation with Petitioner.  She recalled arriving at Egret's

Landing and calling her district manager and Sentinel's local

legal counsel for advice on how to proceed.  Both of these

people advised her to have Petitioner's property removed from

the apartment and placed outside the boundary of Egret's

Landing's property.  Ms. Dunton did not wish to do this to

Petitioner, and called Sentinel's general counsel in New York,

who told her to follow the advice she was getting locally.

27.  Ms. Dunton commenced calling moving companies to get

bids on moving Petitioner's belongings off the property.  At
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some time early in the afternoon, she gave the job to John

Bingham, owner of A-1 Movers in Palm Harbor.

28.  Ms. Dunton phoned Petitioner at his cellular number

and informed him that the movers would be putting his

possessions on the exterior of the Egret's Landing property.

Petitioner replied that he was in St. Petersburg and would not

be able to come for his property.  He told Ms. Dunton that HUD

would make Sentinel "replace everything."

29.  Ms. Dunton assumed the reference to HUD related to

Petitioner's earlier allegation of a "certain animus" against

Petitioner because of his race.  She placed no great importance

on the statement, aside from a degree of resentment at the

allegation because she is also Hispanic.

30.  To minimize the cost of the move, which would

ultimately be billed to Petitioner, Ms. Dunton assigned her

maintenance supervisor to pack small items in boxes while Mr.

Bingham took care of loading larger items into his truck.

31.  Late on the afternoon of April 27, Mr. Bingham

deposited the contents of Petitioner's former apartment on the

curb outside the back entrance of Egret's Landing.  It is

undisputed that passersby stole most of those contents.

Petitioner's insurance ultimately reimbursed him for the loss,

which the insurance company classified as "theft."  Petitioner

alleged that this "theft" classification established that
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Sentinel stole his property, but did not support this allegation

with evidence.

32.  Petitioner alleged that Ms. Dunton was involved in the

theft of jewelry and other valuables during the move.

Petitioner testified that he managed to recover items that

Ms. Dunton had stored in the garage of the apartment, but that

these were of little value, and he theorized that Ms. Dunton or

her employees had stolen the valuable items while packing the

apartment.  Ms. Dunton credibly testified that Petitioner found

items in the garage because the garage door was closed at the

time of the move and she did not know the items were there.

Ms. Dunton did not personally participate in the packing or

moving of Petitioner's belongings.

33.  Petitioner also made much of Mr. Bingham's deposition

testimony that it appeared people were waiting outside the

Egret's Landing boundary when he unloaded Petitioner's

belongings.  Petitioner claimed that this testimony established

that Ms. Dunton or someone else working for Sentinel had

accomplices who had been tipped off that his valuables would be

there for the taking when Mr. Bingham unloaded them.

Petitioner's theory is completely at odds with the evidence.

Sentinel gave Petitioner more time than the law required to

remove his belongings from the apartment.  Even on the day of

the physical eviction, Ms. Dunton phoned Petitioner and warned
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him about what was happening.  Petitioner did nothing, save make

his cryptic warning about HUD.

34.  Petitioner alleged that the manner of his eviction was

in retaliation for his having filed a housing discrimination

claim with HUD.  There was no evidence that such a claim was

filed prior to the entry of the eviction judgment on April 19,

or that anyone working at Egret's Landing was aware of such a

claim as of April 27, the date of the physical eviction.  The

only record evidence concerning a HUD complaint was a copy of an

envelope addressed to HUD by Petitioner, postmarked April 20,

1999, the day after the eviction judgment.  Petitioner's

attorney during the eviction proceeding, Mr. Magro, had no

independent knowledge of filing a HUD complaint, and only

recalled faxing copies of the postmarked envelope to Sentinel's

local counsel two days after entry of the judgment.  Petitioner

failed to produce the actual HUD complaint, which in any event

would have had no bearing on Sentinel's decision to evict

Petitioner, because the eviction proceeding was commenced on

March 24, 1999.

35.  As noted above, Mrs. Castellanos was unaware of the

result of the eviction proceeding when she went to work on the

morning of April 27.  At 2:30 p.m., she received a phone call

from her son, who had come home from school and been unable to

get into the apartment because the locks had been changed.
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Shortly thereafter, she received a phone call from Petitioner,

who asked her to meet him and their son at a restaurant after

work.  They met at the restaurant, then went to a Quality Inn

motel where the family stayed for a time following their

eviction.

36.  Mrs. Castellanos was well aware of her husband's

condition, yet she told no one about it and continued to

acquiesce in Petitioner's handling of the family's finances,

including dealing with Sentinel.  It was unclear how much

Mrs. Castellanos knew of the repeated late rent payments and the

eviction proceedings.  Mrs. Castellanos held a responsible job

with the Pinellas County School Board and gave every indication

of being an intelligent, reasonable person, but could offer no

rational explanation for why she did not at least monitor her

husband's actions to ensure that basic family responsibilities

such as rent payments were being fulfilled.  She expressed only

some anxiety that she might have injured her husband's pride by

taking over his handling of financial matters.

37.  Even assuming that he suffered from a mental handicap,

Petitioner nonetheless produced no evidence to establish a

causal connection between his mental condition and his ability

to pay rent in a timely manner.  Petitioner offered no

explanation as to why he did not have his wife take over paying

the rent during his incapacity.  Petitioner produced no evidence



17

that he requested an accommodation from Sentinel based upon his

disability.  Petitioner produced no evidence that his eviction

was for any reason other than his failure to pay the rent due to

Egret's Landing.

38.  Petitioner failed to demonstrate that Sentinel or its

agents failed to follow the law during the eviction proceedings,

or that Sentinel or its agents committed theft of his property

during the physical eviction.  Sentinel's management may have

been harsh in ordering Ms. Dunton to clear Petitioner's

belongings from the apartment and place them off the Egret's

Landing property, but Petitioner's failure to make provision for

moving out or even to inform his wife of the eviction judgment

left Sentinel with little option to secure its property pursuant

to that judgment.

CONCLUSIONS OF LAW

     39.  The Division of Administrative Hearings has

jurisdiction in this proceeding pursuant to Subsection

120.57(1), Florida Statutes.

40.  Petitioner's Complaint alleges two causes of action:

that Sentinel failed to accommodate his disability, and that

Sentinel retaliated against him for exercising his right to file

a housing discrimination claim with HUD.
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41.  Subsection 760.23(2), Florida Statutes, provides:

It is unlawful to discriminate against any
person in the terms, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therewith, because
of race, color, national origin, sex,
handicap, familial status, or religion.

42.  Subsection 760.23(8), Florida Statutes, provides:

It is unlawful to discriminate against any
person in the terms, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection with such dwelling,
because of a handicap of:

(a)  That buyer or renter;

(b)  A person residing in or intending to
reside in that dwelling after it is sold,
rented or made available; or

(c)  Any person associated with the buyer or
renter.

43.  Subsection 760.23(9), Florida Statutes, provides, in

relevant part:

For purposes of subsections (7) and (8),
discrimination includes:

*   *   *

(b)  A refusal to make reasonable
accommodations in rules, policies,
practices, or services, when such
accommodations may be necessary to afford
such person equal opportunity to use and
enjoy a dwelling.

44.  42 U.S.C. Subsection 3604(f)(3)(B) defines unlawful

discrimination to include a refusal to make reasonable
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accommodations in rules, policies, practices, or services, when

such accommodations may be necessary to afford a handicapped

person equal opportunity to use and enjoy a dwelling.

45.  To establish a prima facie case of failure to make a

reasonable accommodation under 42 U.S.C. Subsection 3604(f)(3),

Petitioner must show:

a)  that he suffers from a handicap;

b)  that Sentinel knew of the handicap;

c)  that an accommodation of the handicap
was necessary to afford Petitioner an equal
opportunity to use and enjoy the housing in
question; and

d)  Sentinel refused to make such an
accommodation.

Schanz v. Village Apartments, 998 F.Supp. 784, 791 (E.D. Mich.

1998); U.S. v. California Mobile Home Park Mgmt Co., 107 F.3d

1374, 1380 (9th Cir. 1997).

46.  A Fair Housing Act retaliation claim is analyzed under

the same standards that are applied to retaliation claims

brought under Title VII of the Civil Rights Act of 1964, as

amended, and other employment discrimination statutes.  Texas v.

Crest Asset Management, Inc., 85 F.Supp.2d 722, 733 (S.D. Tex.

2000); Broome v. Biondi, 17 F.Supp.2d 211, 218-129 (S.D. N.Y.

1997).

47.  As with other anti-discrimination statutes, if there

is no direct evidence of retaliation, "the plaintiff bears the
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burden of proving that the defendant’s actions were motivated by

the considerations prohibited by the statute."  Crest Asset, 85

F.Supp.2d at 733 (citing Hypes v. First Commerce Corp., 134 F.3d

721, 726 (5th Cir. 1998)).

48.  The three-part burden-of-proof test developed in

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817

(1973), governs in the retaliation portion of this case.  Under

that test:

First, the plaintiff has the burden of
proving a prima facie case of discrimination
by a preponderance of the evidence.  Second,
if the plaintiff sufficiently establishes a
prima facie case, the burden shifts to the
defendant to articulate some legitimate,
nondiscriminatory reason for its action.
Third, if the defendant satisfies this
burden, the plaintiff has the opportunity to
prove by a preponderance that the legitimate
reasons asserted by the defendant are in
fact mere pretext.  Pollitt v. Bramel, 669
F. Supp. 172, 175 (S.D. Ohio 1987)(Fair
Housing Act claim) (quoting McDonnell
Douglas, 411 U.S. at 802, 804, 93 S.Ct. at
1824, 1825)(citations omitted).

U.S. Department of Housing and Urban Development v. Blackwell,

908 F.2d 864, 872 (11th Cir. 1990).

49.  Petitioner's claim that Sentinel improperly failed to

make a "reasonable accommodation" in violation of state and

federal housing law fails all four prongs of the test set forth

above.  First, Petitioner failed to establish that he suffers

from a handicap as defined in Section 760.22, Florida Statutes,
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and related statutes, set forth below.  Second, Petitioner

failed to establish that Sentinel knew or should have known

about his alleged disability.  Third, Petitioner failed to

demonstrate how the accommodation of late rent payment is

necessary to afford him an equal opportunity to use and enjoy

the housing in question.  Fourth, Petitioner failed to

demonstrate that Sentinel denied him an accommodation.

50.  Section 760.22, Florida Statutes, provides in relevant

part:

(7)  "Handicap" means:

(a)  A person has a physical or mental
impairment which substantially limits one or
more major life activities, or he or she has
a record of having, or is regarded as
having, such physical or mental impairment;
or

(b)  A person has a developmental disability
as defined in s. 393.063.

This definition is virtually identical to those found in the

federal Fair Housing Act, 42 U.S.C. Subsection 3602(h)(defining

"handicap"); the Americans with Disabilities Act, 42 U.S.C.

Subsection 12102(2)(A)(defining "disability"); and the

Rehabilitation Act, 29 U.S.C. Subsection 705(9)(B)(defining

"disability").  Under the term "handicap" or "disability," each

of these laws provides relief only to a person with an

impairment that substantially limits a major life activity.
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51.  The United States Supreme Court has addressed the

definition of "disability" in the context of a case brought

pursuant to the Americans with Disabilities Act.  In Sutton v.

United Airlines, 527 U.S. 471, 119 S.Ct. 2139, 2143, 114 L. Ed.

2d 450 (1999), the Court held that "the determination of whether

an individual is disabled should be made with reference to

measures that mitigate the individual's impairment."

52.  The Court in Sutton relied as well on the definitions

of "substantially limits" and "major life activities" contained

in the regulations of the Equal Employment Opportunities

Commission, as follows:

The term "substantially limits" means, among
other things, "[u]nable to perform a major
life activity that the average person in the
general population can perform;" or
"[s]ignificantly restricted as to the
condition, manner, or duration under which
the average person in the general population
can perform that same major life activity"
[Citation omitted.]  Finally, "[m]ajor
[l]ife [a]ctivities means functions such as
caring for oneself, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working."
[Citation omitted.]

Sutton, 119 S.Ct. at 2145.

53.  The Court in Sutton observed that, in determining

whether a person with a physical impairment is disabled under

the Americans with Disabilities Act, the proper inquiry is

whether the person is substantially limited in one or more major
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life activities, when the impairment is corrected or mitigated

through the use of medication or corrective devices.  According

to the Court, the Americans with Disabilities Act requires that

this determination be made for each individual with an

impairment:

A "disability" exists only where an
impairment "substantially limits" a major
life activity, not where it "might,"
"could," or "would" be substantially
limiting if mitigating measures were not
taken.  A person whose physical or mental
impairment is corrected by medication or
other measures does not have an impairment
that presently "substantially limits" a
major life activity.  To be sure, a person
whose physical or mental impairment is
corrected by mitigating measures still has
an impairment, but if the impairment is
corrected it does not "substantially
limi[t]" a major life activity.

Id. at 2146-47.  See also Albertson's, Inc. v. Kirkingburg, 527

U.S. 555, 119 S.Ct. 2162, 2168, 144 L. Ed. 2d 518 (1999)(Error

for lower court to hold that a "mere difference" in ability met

the statutory definition: "By transforming 'significant

restriction' into 'difference,' the court undercut the

fundamental statutory requirement that only impairments causing

'substantial limitat[ions]' in individuals' ability to perform

major life activities constitute disabilities.")

54.  In the instant case, the evidence established that

Petitioner suffered from a depressive mood disorder and took

prescription medications to treat it.  Petitioner himself
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admitted that he functions "pretty well" when he takes his

medications.  The evidence was insufficient to establish that

Petitioner was substantially limited in his ability to perform a

major life activity and therefore disabled in terms of the

relevant statutes.  Thus, Petitioner's claim fails to meet the

first prong of the prima facie "reasonable accommodation" test

set forth in the cases applying 42 U.S.C. Subsection 3604(f)(3).

55.  Even if the evidence had been sufficient to

demonstrate that Petitioner suffered from a disability,

Petitioner did not present persuasive evidence that Sentinel or

its agents were aware of his disability, thus failing to meet

the second prong of the "reasonable accommodation" test.  The

only evidence that even hinted of disclosure of any illness was

Petitioner's December 12, 1998, note discussing his medical

condition, which he attributed to lack of sleep due to noisy

neighbors.  The evidence established that Ms. Dunton addressed

the problem of the noisy neighbors.  Petitioner admitted that he

was reticent about discussing his condition, and

Mrs. Castellanos testified that she never discussed it outside

the family.  Petitioner also admitted that he never requested

any accommodation related to his disability.  Petitioner's

argument that his condition placed the burden on Sentinel to

ascertain its existence without being told is rejected.
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56.  Petitioner's claim also fails to meet the third and

fourth prongs of the "reasonable accommodation" test.

Petitioner failed to demonstrate through any persuasive evidence

how the accommodation of late rent payment was necessary to

afford him an equal opportunity to use and enjoy the housing in

question, or how his alleged handicap was even related to the

payment of rent in a timely fashion.  Even accepting that

Petitioner was incapacitated during the time in question,

Petitioner offered no credible explanation for why his wife

could not have assumed the responsibility for paying the rent on

time.  Finally, Sentinel cannot be held to have denied

Petitioner an accommodation that was never requested in terms of

Petitioner's alleged handicap.  Petitioner merely told

Sentinel's representatives that he had a cash flow problem that

necessitated paying his rent late on a regular basis, and

Sentinel denied his request to do so, in keeping with its policy

and in accordance with the express terms of the lease agreement.

57.  Petitioner has also failed to prove his "retaliation"

claim, as he has not satisfied his burden to prove that

Sentinel’s actions were motivated by considerations prohibited

by the statute.  Petitioner failed to demonstrate that Sentinel

was even aware that a Housing Discrimination complaint was

filed.  Both Ms. Stottlemyre and Ms. Dunton credibly testified

that they had no knowledge of any HUD Complaint at the time of
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the eviction.  No contemporaneous HUD Complaint was produced in

evidence.  The testimony and evidence indicate that no notice of

any HUD action was provided to Sentinel prior to the April 19,

1999, eviction proceeding.  Further, the only notice provided to

Sentinel prior to Petitioner's physical removal on April 27,

1999, from Egret’s Landing was a copy of an envelope postmarked

April 20, 1999, one day after the judgment of eviction and

nearly a month after the eviction proceedings were initiated by

Sentinel.

58.  Even if it were granted that Sentinel was notified of

the HUD Complaint prior to the eviction, Petitioner failed to

produce any persuasive evidence that Sentinel acted improperly.

The evidence established that after the entry of judgment in

favor of Sentinel, the Clerk of the Court issued a Writ of

Possession to the Sheriff and the Sheriff’s Office properly

posted the Writ.  The Writ was posted at Petitioner's apartment

on April 23, 1999, and the landlord could have legally removed

Petitioner and his family on April 24, 1999.  Sentinel waited

until April 27, 1999, before actually executing the Writ of

Possession and removing Petitioner's property from the

apartment.

59.  Section 83.62, Florida Statutes, provides:

  (1)  In an action for possession, after
entry of judgment in favor of the landlord,
the clerk shall issue a writ to the sheriff
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describing the premises and commanding the
sheriff to put the landlord in possession
after 24 hours' notice conspicuously posted
on the premises.

  (2)  At the time the sheriff executes the
writ of possession or at any time
thereafter, the landlord or the landlord's
agent may remove any personal property found
on the premises to or near the property
line.   Subsequent to executing the writ of
possession, the landlord may request the
sheriff to stand by to keep the peace while
the landlord changes the locks and removes
the personal property from the premises.
When such a request is made, the sheriff may
charge a reasonable hourly rate, and the
person requesting the sheriff to stand by to
keep the peace shall be responsible for
paying the reasonable hourly rate set by the
sheriff.   Neither the sheriff nor the
landlord or the landlord's agent shall be
liable to the tenant or any other party for
the loss, destruction, or damage to the
property after it has been removed.
(Emphasis added)

60.  Section 83.64, Florida Statutes, provides:

  (1)  It is unlawful for a landlord to
discriminatorily increase a tenant's rent or
decrease services to a tenant, or to bring
or threaten to bring an action for
possession or other civil action, primarily
because the landlord is retaliating against
the tenant.   In order for the tenant to
raise the defense of retaliatory conduct,
the tenant must have acted in good faith.
Examples of conduct for which the landlord
may not retaliate include, but are not
limited to, situations where:
  (a)  The tenant has complained to a
governmental agency charged with
responsibility for enforcement of a
building, housing, or health code of a
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suspected violation applicable to the
premises;

  (b)  The tenant has organized, encouraged,
or participated in a tenants' organization;
or

  (c)  The tenant has complained to the
landlord pursuant to s. 83.56(1).

  (2)  Evidence of retaliatory conduct may
be raised by the tenant as a defense in any
action brought against him or her for
possession.

  (3)  In any event, this section does not
apply if the landlord proves that the
eviction is for good cause.   Examples of
good cause include, but are not limited to,
good faith actions for nonpayment of rent,
violation of the rental agreement or of
reasonable rules, or violation of the terms
of this chapter.

  (4)  "Discrimination" under this section
means that a tenant is being treated
differently as to the rent charged, the
services rendered, or the action being taken
by the landlord, which shall be a
prerequisite to a finding of retaliatory
conduct.  (Emphasis added)

61.  Pursuant to Subsection 83.62(2), Florida Statutes,

Sentinel was not liable for any loss that occurred after

Petitioner's property was removed.  Further, pursuant to

Subsection 83.64(3), Florida Statutes, Sentinel’s action is

protected from a retaliation claim because eviction for

nonpayment of rent is statutorily identified as an example of a

"good cause" eviction.
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62.  Finally, because Petitioner failed to establish that

Sentinel knew of any HUD complaint, Petitioner could not prove

that Sentinel carried out the eviction "because of" the

protected activity, i.e., the filing of a HUD complaint.

Without evidence of a causal connection or nexus, Petitioner's

retaliation claim fails.

RECOMMENDATION

     Upon the foregoing Findings of Fact and Conclusions of Law,

it is recommended that the Florida Commission on Human Relations

enter a final order dismissing Petitioner's Complaint and

Petition for Relief.

DONE AND ENTERED this 28th day of August, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
LAWRENCE P. STEVENSON
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of August, 2001.



30

ENDNOTE

1/  Though Donna B. Castellanos is named as a Petitioner in this
case, the alleged disability is solely that of Gerald
Castellanos.  The term "Petitioner" employed throughout this
Recommended Order references Gerald Castellanos.

COPIES FURNISHED:

John W. Bencivenga, Esquire
Thompson, Sizemore & Gonzalez
109 North Brush Street, Suite 200
Tampa, Florida  33601

Gerald Castellanos
Donna Castellanos
1150 Dartford Drive
Tarpon Springs, Florida  34688

Azizi M. Dixon, Agency Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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