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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHIARA T. SPRADLIN,             )
                                )
     Petitioner,                )
                                )
vs.                             )   Case No. 00-1126
                                )
WASHINGTON MUTUAL BANK,         )
f/k/a GREAT WESTERN,            )
                                )
     Respondent.                )
________________________________)

RECOMMENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on February 1, 2001, by video teleconference with connecting

sites in West Palm Beach and Tallahassee, Florida, before

Errol H. Powell, a designated Administrative Law Judge of the

Division of Administrative Hearings.

APPEARANCES

For Petitioner:  Chiara T. Spradlin, pro se
                 5802 Mango Road
                 West Palm Beach, Florida  33413

For Respondent:  Sharon A. Lisitzky, Esquire
                 Mark R. Cheskin, Esquire
                 Morgan, Lewis & Bockius, LLP
                 5300 First Union Financial Center
                 200 South Biscayne Boulevard
                 Miami, Florida  33131-2339

STATEMENT OF THE ISSUE

The issue for determination is whether Respondent

discriminated against Petitioner on the basis of her national
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origin in violation of the Florida Civil Rights Act of 1992, as

amended.

PRELIMINARY STATEMENT

On June 20, 1996, Chiara T. Spradlin (Petitioner) filed a

Charge of Discrimination with the Florida Commission on Human

Relations (FCHR) against the Great Western Bank, alleging that

Great Western Bank discriminated against her on the basis of her

national origin.  On January 31, 2000, the FCHR issued a

Determination of No Cause (Determination) and a Notice of

Determination of No Cause (Notice).  At the time of the

Determination and Notice, Great Western Bank was then known as

Washington Mutual Bank.  On February 16, 2000, Petitioner filed

a Petition for Relief from an Unlawful Employment Practice with

the FCHR against Washington Mutual Bank, f/k/a Great Western

(Respondent).  On March 13, 2000, the FCHR referred this matter

to the Division of Administrative Hearings.

At hearing, Petitioner testified in her own behalf and

entered no exhibits into evidence.  Respondent presented the

testimony of two witnesses and entered three exhibits

(Respondent's Exhibits numbered 1-3) into evidence.

A transcript of the hearing was ordered.  At the request of

the parties, the time for filing post-hearing submissions was

set for ten days following the filing of the transcript.  The

Transcript, consisting of one volume, was filed on February 20,
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2001.  The parties timely filed post-hearing submissions, which

were considered in the preparation of this Recommended Order.1

FINDINGS OF FACT

1.  Petitioner's national origin is Spanish.

2.  At all times material hereto, Petitioner was employed

by Respondent as a Customer Service Representative (CSR) at its

West Palm Beach-Okeechobee branch (Branch Office) and was the

only CSR at the Branch Office whose national origin was Spanish.

A CSR is commonly known as a teller.

3.  At all times material hereto, Petitioner was a single

parent.

4.  At all times material hereto, Respondent was an

employer as defined by the Florida Civil Rights Act of 1992, as

amended.

5.  In December 1994, Fran Bessent became the branch

manager at the Branch Office.  At that time and before she

became branch manager, the Branch Office was extremely busy on

Saturdays, and on a per-hour basis, Saturday was the busiest

time of the week.  Five to seven CSRs were employed at the

Branch Office.

6.  In January 1995, Ms. Bessent met with the entire staff

of the Branch Office.  The meeting was mandatory.  At the

meeting, she informed the CSRs that, among other things, they

would be required to work each and every Saturday and that, in
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return for working on Saturdays, the CSRs would be given a day

off during the week.  Petitioner was present during this

meeting.

7.  At the mandatory meeting, Ms. Bessent also informed the

CSRs that, if any one of them had a problem with working on

Saturdays, he or she could seek a vacant position at and

transfer to another branch office that was not as busy.  She

further informed the CSRs that, if any of them wanted a

transfer, they had the responsibility of applying for the

position and requesting the transfer.

8.  As branch manager, Ms. Bessent was responsible for

preparing the work schedule for all employees.  She prepared the

work schedule between the tenth and the 15th of each month.

Before making the change in the work schedule, reflecting CSRs

working all Saturdays, she waited 30 to 45 days before

implementing the change.

9.  Petitioner had a problem with coming to work each

Saturday.  She had a child and had problems getting a babysitter

each and every Saturday.

10.  At all times material hereto, Petitioner had two

supervisors, Namrata Gupta and Richard Danca,2 who were assistant

branch managers at the Branch Office.  The undersigned finds

Petitioner's testimony credible that, after the mandatory

meeting, she informed a supervisor as to her problem with
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reporting to work on Saturdays.  Petitioner did not inform

Ms. Gupta as to the problem with reporting to work on Saturdays.

However, an inference is made that she informed Mr. Danca.  Even

though Petitioner had a problem with coming to work on

Saturdays, the responsibility was still upon Petitioner to apply

for a position at a branch not as busy and to seek a transfer.

11.  At no time did Petitioner apply for a position at

another branch or seek a transfer.

12.  One CSR, Wendy Morgan, expressed difficulty with

working on Saturdays and actively sought a position at another

branch office.  She was eventually transferred.  Prior to her

transfer, Ms. Morgan had no unexcused absences.

13.  Ms. Bessent made the work schedule available one month

in advance.  This advance notice provided employees an

opportunity to make appropriate arrangements to accommodate the

work schedule.  Any employee who was not able to work on a

particular Saturday in a month was required to notify

Ms. Bessent in writing no later than the tenth day of the prior

month.

14.  Shortly after the new Saturday schedule was

implemented, Petitioner failed to report to work on three

Saturdays, for which she was scheduled to work, in less than one

month.  Those Saturdays were March 31, 1995 and April 15 and 29,

1995.  She was unable to obtain the services of a babysitter on
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those Saturdays.  Petitioner did not notify Ms. Bessent in

advance of her inability to work on those Saturdays.

15.  If an employee, including a CSR, at the Branch Office

was going to be absent from work, the employee was required to

contact his/her supervisor.

16.  Petitioner maintains that she contacted her supervisor

or “somebody” on the day of the absences in March and April 1995

and informed the person that she was not reporting to work.

Even though Petitioner called the Branch Office on the day of

her absences, she was unsure as to whether she spoke with one of

her supervisors, which was the required procedure.  The

undersigned finds Petitioner’s testimony credible, and the

testimony of Ms. Gupta credible that Petitioner did not contact

her regarding the absences.  An inference is made that

Petitioner spoke with "somebody" who was not one of her

supervisors.

17.  Petitioner's absence on the aforementioned Saturdays

placed a hardship on the Branch Office.  The assistant branch

managers and the remaining CSRs were forced to cover

Petitioner’s position and their own positions and to accommodate

the customers.

18.  Branch managers had the authority to discipline

employees for excessive absences.  In making such a

determination, the branch managers looked for a pattern of
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absences, focusing on how the absences impacted a branch office

and customer service.  The decision was made that Petitioner’s

absences were excessive and to verbally counsel Petitioner

regarding her absences.

19.  On May 11, 1995, the assistant branch managers

verbally counseled Petitioner about her excessive absences.  The

branch managers questioned Petitioner at the counseling session

as to whether she had an explanation for her absences.

Petitioner failed to provide an explanation.

20.  After only two days following the verbal counseling,

Petitioner again failed to report to work on Saturday, May 13,

1995.  Petitioner called the Branch Office on the same day and

indicated that she was not reporting to work.  The undersigned

again finds Petitioner's testimony credible that, when she

called, she spoke with her supervisor or somebody.  However,

Petitioner did not speak to Ms. Gupta.

21.  The absence on May 13, 1995, was Petitioner's fourth

absence.  The decision was made by Petitioner's supervisors to

give her a written warning and place her on a 90-day probation.

22.  On May 26, 1995, in a document entitled "Formal

Performance Documentation" (FPD), Petitioner's supervisors gave

her the written warning and placed her on the probation.  In the

FPD, the supervisors stated, among other things, that

"Improvement is expected immediately" and that "any further
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incidents involving absences may result in further disciplinary

action up to and including termination".

23.  Petitioner's supervisors discussed the FPD with her.

Petitioner was informed that she could make any comments that

she desired to make.  The FPD contained a section for Petitioner

to make comments, but she did not make any comments on it.

24.  Petitioner also refused to sign the FPD.

25.  After having been counseled, given a written warning,

and placed on probation, Petitioner again failed to report to

work.  Petitioner was absent on June 16 and 17, 1995.

Petitioner admits that she was absent on June 17th but does not

recall being absent on June 16th.  The undersigned again finds

Petitioner's testimony credible that she called the Branch

Office on the day of the absence acknowledged by her, and spoke

with her supervisor or "somebody."  Petitioner did not speak to

Ms. Gupta, and an inference is made that Petitioner spoke with

"somebody" who was not one of her supervisors.

26.  Petitioner violated the terms of her probation.  Even

if Petitioner was absent only on June 17th, she violated her

probation.

27.  After the June absences, Petitioner's supervisors

discussed the absences with Ms. Bessent.  They decided that

Petitioner exhibited a pattern of absences in March through June
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1995, which constituted excessive absences.  They further

decided that Petitioner should be terminated.

28.  On June 21, 1995, Petitioner's supervisors terminated

her employment with Respondent for excessive absences.  The

termination was memorialized in a document entitled "Termination

of Employment and Exit Interview" (TEEI).  In addition to the

TEEI, Petitioner was verbally informed of the reason for her

termination.  The TEEI contained a section for Petitioner to

make comments, but she did not write any comments.  Further,

Petitioner refused to sign the TEEI.

CONCLUSIONS OF LAW

29.  The Division of Administrative Hearings has

jurisdiction over the subject matter of this proceeding and the

parties thereto, pursuant to Section 120.569, Florida Statutes,

and Subsection 120.57(1), Florida Statutes.

30.  Section 760.10, Florida Statutes, provides in

pertinent part:

(1)  It is an unlawful employment practice
for an employer:

(a)  To discharge or to fail or refuse to
hire any individual, or otherwise to
discriminate against any individual with
respect to compensation, terms, conditions,
or privileges of employment, because of such
individual's race, color, religion, sex,
national origin, age, handicap, or marital
status.
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(b)  To limit, segregate, or classify
employees or applicants for employment in
any way which would deprive or tend to
deprive any individual of employment
opportunities, or adversely affect any
individual's status as an employee, because
of such individual's race, color, religion,
sex, national origin, age, handicap, or
marital status.

31.  A three-step burden and order of presentation of proof

have been established for unlawful employment practices.

McDonnell Douglas Corporation v. Green, 411 U.S. 792, 93 S. Ct.

1817, 36 L. Ed. 2d 688 (1973); Aramburu v. The Boeing Company,

112 F.3d 1398, 1403 (10th Cir. 1999).  The initial burden is

upon Petitioner to establish a prima facie case of

discrimination.  McDonnell Douglas, at 802; Aramburu, at 1403.

Once Petitioner establishes a prima facie case, a presumption of

unlawful discrimination is created. McDonnell Douglas, at 802;

Aramburu, at 1403.  The burden shifts then to Respondent to show

a legitimate, nondiscriminatory reason for its action. McDonnell

Douglas, at 802; Aramburu, at 1403.  If Respondent carries this

burden, Petitioner must then prove by a preponderance of the

evidence that the reason offered by Respondent is not its true

reason, but only a pretext for discrimination. McDonnell

Douglas, at 804; Aramburu, at 1403.

32.  However, at all times, the ultimate burden of

persuasion that Respondent intentionally discriminated against

Petitioner remains with Petitioner.  Texas Department of
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Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67

L. Ed. 2d 207 (1981).

33.  Petitioner establishes a prima facie case of

discrimination by showing:  (1) that she belongs to a protected

group; (2) that she was subjected to an adverse employment

action; and (3) that her employer treated similarly situated

employees outside the protected group differently or more

favorably.  McDonnell Douglas, supra; Holifield v. Reno, 115

F.3d 1555 (11th Cir. 1997); Aramburu, supra.

34.  Applying the prima facie standards, Petitioner has

failed to establish a prima facie case of discrimination based

on national origin.  Although Petitioner satisfied the first two

prongs of the test, she failed to present any evidence that

Respondent treated similarly situated employees outside the

protected group differently or more favorably, which is the

third prong of the test.

35.  All CSRs were required to work on Saturdays.  All CSRs

were informed that, if a CSR could not work on Saturdays, the

responsibility was the CSR’s to seek a position at a branch

office that was not as busy on Saturdays and to seek a transfer.

Petitioner could not work on every Saturday, as required, but

failed to seek a position at another branch office and to seek a

transfer.  One other CSR, Wendy Morgan, could not work on

Saturdays.  Ms. Morgan sought a position at another branch
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office and sought a transfer.  Ms. Morgan obtained a position at

another branch office and a transfer.

36.  Assuming that Petitioner had established a prima facie

case, Respondent has demonstrated a legitimate,

nondiscriminatory reason for its employment action of

terminating Petitioner.  Petitioner called-in on the day that

she was going to be absent and talked with "somebody”; she

failed to talk with and inform one of her supervisors when she

called-in that she was not reporting to work.  Respondent gave

Petitioner repeated warnings and placed her on probation,

informing her that continued absence would lead to further

disciplinary action including termination; however, Petitioner

continued to be absent.  Petitioner’s absences disrupted

Respondent’s business.  Respondent terminated Petitioner for

excessive absenteeism.  Excessive absenteeism is a legitimate,

nondiscriminatory reason for terminating employees.  Aramburu,

at 1403.

37.  Further, Petitioner has failed to demonstrate that

Respondent's reason for terminating her was not the true reason,

but a pretext for discrimination.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is
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RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing the discrimination complaint of

Chiara T. Spradlin against Washington Mutual Bank, f/k/a Great

Western.

DONE AND ENTERED this 22nd day of March, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
ERROL H. POWELL
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 22nd day of March, 2001.

ENDNOTES

  1/  Petitioner filed a document, purporting to be a work
schedule, with her post-hearing submission.  She neither sought
permission nor was permitted to late-file an exhibit.  As a
result, the work schedule was not considered in the preparation
of this Recommended Order.

  2/  Mr. Danca did not testify at the hearing.  Only the
testimony of Ms. Gupta was presented.

COPIES FURNISHED:

Chiara T. Spradlin
5802 Mango Road
West Palm Beach, Florida  33413
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Sharon A. Lisitzky, Esquire
Mark R. Cheskin, Esquire
Morgan, Lewis & Bockius, LLP
5300 First Union Financial Center
200 South Biscayne Boulevard
Miami, Florida  33131-2339

Azizi M. Coleman, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this recommended order.  Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AUSBON J. BROWN, JR.,           )
                                )
     Petitioner,  )

)
vs. )   Case No. 99-4041

)
DEPARTMENT OF HEALTH,           )
                                )
     Respondent.    )
________________________________)

SUPPLEMENTAL RECOMMENDED ORDER

This matter came before the undersigned on an Order Finding

Unlawful Employment Practices Occurred and Remanding Matter for

Determination of Relief rendered on January 9, 2001, by the

Florida Commission on Human Relations (Commission).  The

Commission's Order rejected a Recommended Order denying a

Petition for Relief which alleged that Respondent had committed

an unlawful employment practice by failing to hire Petitioner

for any of three positions for which he had applied.  The Order

remanded the matter "for determination of the appropriate remedy

for the Respondent's unlawful failure to hire Petitioner for

positions 67370, 80690 and 66224."

By Order dated February 12, 2001, the undersigned entered

an Order Reopening Case and required the parties to submit

proposed supplemental orders which contained a suggested final

disposition of the case, together with references to the record
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which supported their suggested disposition.  In response to

that Order, Petitioner and Respondent filed their submissions on

February 21 and March 1, 2001, respectively; however, neither

was fully responsive to the Order.

In his submission, Petitioner, a non-attorney who

represented himself, has requested back pay in the amount of

$92,174.00 and attorney's fees under Section 120.595(1)(b),

Florida Statutes (2000).  As to the latter request, no such

relief is available.  In State, Dep't of Insurance v. Fla.

Bankers Assoc., et al., 764 So. 2d 660, 663 (Fla. 1st DCA 2000),

the court held that "[n]othing in section 120.595(2) authorizes

the award of attorney's fees to non-attorneys."  It follows that

this limitation likewise applies to Section 120.595(1).

In its submission, Respondent has primarily reargued the

merits of the case, but there are conclusory statements that

"the issue of remedy was not litigated by Petitioner [in the

underlying case]," and that "[c]ompensatory damages [previously

requested by Petitioner] are limited to civil actions under

Section 760.11(5), F.S."

The Petition for Relief filed with the Commission

specifically requests "relief for my losses and pain and

suffering in the amount of $50,000."  Because the Commission has

no authority to award nonquantifiable economic damages, that

portion of the relief requesting pain and suffering must be
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denied.  See Section 760.11(5), Florida Statutes (2000); Broward

County v. LaRosa, 505 So. 2d 422, 423-24 (Fla. 1987)(an

administrative board has no authority to "award common law money

damages for such noneconomic injuries as humiliation and

embarrassment").

Assuming that the "relief" requested by Petitioner in his

Petition for Relief includes back pay, such a request must be

considered in the context of the principle established in

School Bd. of Leon County v. Weaver, 556 So. 2d 443 (Fla. 1st

DCA 1990).  There, the court held that there is "no authority to

a reviewing agency to receive additional evidence other than

that already presented and evaluated by the [administrative law

judge]."  Id. at 445.  In other words, this proceeding is not a

bifurcated process, with one evidentiary hearing to establish

liability, and a second to determine economic damages.

Therefore, no further evidentiary hearings are contemplated, and

unless the issue of back pay was litigated at the hearing held

on February 14, 2000, and an appropriate record on that issue

established, "the Commission ha[s] no authority to permit an

award of back pay."  Id.   These guidelines were disclosed to

the parties in the undersigned's Order of February 12, 2001.

Although the parties were instructed to cite to the

appropriate portions of the hearing record which support their

proposed supplemental findings, there are no record citations in
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Petitioner's submission.  In paragraph 7 of his submission,

Petitioner has requested "back pay . . . as the best

compensation for this injury."  In the same paragraph, and

without record citations, he goes on to calculate the amount due

by first taking the "starting pay" for the three positions in

question.  The actual starting pay for each position is not

disclosed, and the only numbers given are apparently the total

cumulative amounts Petitioner would have earned in those

positions had he been hired.  The calculations do not indicate

the time period when such employment would have occurred.

Since there is no transcript of the hearing, the

undersigned has examined the exhibits received in evidence

(Petitioner's Exhibits 1-6 and Respondent's Exhibits A-D) to

determine whether a record basis exists for the above

calculations.  They disclose that for position 67370, the

successful applicant was hired on or about May 9, 1997, at a

base rate of pay of $1345.00 on a bi-weekly basis, plus a 10

percent promotion due to skills, or a total of $1479.50.

(Respondent's Exhibits A-3 and A-4).  The record also shows that

the successful applicant for position 80690 was hired on or

about August 15, 1997, at an annual rate of pay of $35,063.31

(Respondent's Exhibit B-3); whether that rate corresponds to the

minimum pay for that position is not of record.  Finally, there

is nothing of record to show the pay range for position 66224.
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(Petitioner's Exhibit 4 does contain a salary range for position

049912, but that position is not in issue here.)

Petitioner then subtracted "alternate pay" from starting

pay, which he defines in his supplemental findings as "pay

received by Petitioner at jobs other than those applied for here

in the instant case."  This produced a total back pay amount of

$92,174.00, which number is apparently the total back pay due

for all three positions, even though Petitioner would have

filled only one position had he been hired.  As noted above,

there is no indication as to which period of time the

calculations apply.

The issue of back pay was never addressed during the

underlying hearing.  Indeed, there was no mention of "back pay,"

and except for the numbers derived by the undersigned from the

above exhibits, there was no evidence to support the above

calculations.  This explains the absence of any findings on this

issue in the Recommended Order.  As noted in Finding of Fact 4

of the Recommended Order, at the time of the hearing, Petitioner

was "employed by Daytona Beach Community College in an

undisclosed capacity"; there was, however, no evidence regarding

the date of that employment (or any other jobs he may have held)

or the amount of compensation he received during the intervening

period.  When the job applications were filed, Petitioner was

employed by the Department of Revenue.  As to that employment,



6

Finding of Fact 4 indicates that Petitioner left that agency on

or about July 6, 1998, but his compensation during the relevant

time periods was not disclosed on his job application

(Respondent's Exhibit A-2) or during the hearing itself.  Given

these evidentiary shortcomings, no relief is available.  Weaver

at 445.

Assuming arguendo that a proper record had been made for

back pay, consideration would have to be given to the fact that

Petitioner simultaneously filed discrimination complaints

against seven different agencies alleging that each was guilty

of an unlawful employment practice.  The seven cases were heard

by three administrative law judges, and Recommended Orders in

favor of the employer were entered in all seven cases.  Of those

cases, at least one other has been remanded for the same purpose

as the instant case.  Brown v. Agency for Health Care

Administration, DOAH Case No. 99-4039.  Assuming that he is

entitled to back pay, Petitioner would only be entitled to be

made whole for a single position with one agency; he would not

be entitled to back pay for multiple positions with more than

one agency during essentially the same time period.  Put another

way, Petitioner could only accept employment for one position

with one agency at the same time.  Therefore, the acceptance of

back pay in one case would arguably constitute a waiver of

remedies in any other remanded case.
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In summary, because there was no evidence presented on the

issue of back pay in the underlying proceeding, the matter

cannot be relitigated at this juncture.  Therefore, Petitioner

is not entitled to his requested relief.  Further, even assuming

that back pay is appropriate, it should be limited to one

position with one agency, since Petitioner obviously would not

have accepted multiple positions with more than one agency at

the same time.

Based on the foregoing, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order determining that Petitioner is not entitled

to any relief.

DONE AND RECOMMENDED this 19th day of March, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
DONALD R. ALEXANDER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 19th day of March, 2001.
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COPIES FURNISHED:

Ausbon J. Brown, Jr.
415 South Duss Street
New Smyrna Beach, Florida  32168

Steven W. Foxwell, Esquire
Department of Health
2020 Capital Circle, Southeast
Bin No. A02
Tallahassee, Florida  32399-1703

Azizi Coleman, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to file written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order should be filed with the agency that will
issue a final order in this case.
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