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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHESTER R. COOPER, )
)

     Petitioner, )
)

vs. )   Case No. 00-3850
)

GULF COAST TREATMENT CENTER, )
)

     Respondent. )
___________________________________)

RECOMMENDED ORDER

Pursuant to notice, this cause came on for formal hearing,

before Diane Cleavinger, Administrative Law Judge of the

Division of Administrative Hearings, in Pensacola, Florida, on

November 13, 2000.

APPEARANCES

For Petitioner:  R. John Westberry, Esquire
  Holt & Westberry, P.A.
  1108-A North 12th Avenue
  Pensacola, Florida  32501-3308

For Respondent:  Kevin L. O'Dea, Esquire
  McGlinchey Stafford
  643 Magazine Street
  New Orleans, Louisiana  70130

STATEMENT OF THE ISSUE

The issue to be resolved in this proceeding is whether

Petitioner was terminated from his employment with Respondent

because of his race in violation of Chapter 760, Florida

Statutes.
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PRELIMINARY STATEMENT

Petitioner, Chester R. Cooper, a black male, was formerly

employed with Respondent, Gulf Coast Treatment Center (Gulf

Coast), as a Youth Care Worker.  On June 30, 1999, Petitioner

filed a Charge of Discrimination with the Florida Commission on

Human Relations.  On or about August 15, 2000, Petitioner filed

an Administrative Complaint and requested a formal hearing in

accordance with Chapter 120, Florida Statutes.  Petitioner's

request was forwarded to the Division of Administrative

hearings.

At the hearing Petitioner testified in his own behalf and

called three witnesses to testify.  Respondent, Gulf Coast,

called three witnesses to testify and offered 25 exhibits into

evidence.  After the hearing Petitioner and Respondent filed

Proposed Recommended Orders on December 18, 2000, and

December 15, 2000, respectively.

FINDINGS OF FACT

1.  Petitioner, Chester R. Cooper, is an African-American

male.  He was employed by Respondent, Gulf Coast Treatment

Center, on May 19, 1998, as a youth care worker at its facility

in Fort Walton Beach, Florida (assignment center).  Petitioner

was terminated on November 5, 1998.  During his employment,

Petitioner worked the "midnight shift" from 10:00 p.m. to

6:00 a.m.  His supervisor was Ollie Rainwater.
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2.  Respondent operated its facility under a contract with

the Florida Department of Juvenile Justice (DJJ).  The Fort

Walton Beach facility performs behavioral, medical, educational,

and psychological assessments and completes a 21-day report to

DJJ prior to the assignment of a each youth to a residential

commitment facility.

3.  The program director of the Center was Mikel Currie.

In November 1998, four of the five shift supervisors were

African-Americans, and approximately 50 percent of the youth

care workers at the Center are African-Americans.

4.  Pursuant to the requirements of the DJJ, the Center

promulgated and briefed all employees on a Use of Force Policy,

which provided in relevant part, that mechanical restraints,

such as handcuffs or leg cuffs, may be used upon the youths only

to prevent injury or property damage.  The policy prohibits the

shackling of youths together and the practice of hog-tying.

Hog-tying is securing a youth's legs and hands together behind

the youth's back.  The policy also required that any use of

mechanical restraints be reported in writing by the staff member

involved within two hours of the incident.  All youth care

workers are provided with some training in this area.

5.  The Employee Conduct Policy expressly prohibits the

"shielding" of any employee from the consequences of misconduct

and imposes a duty upon all employees to report any misconduct.
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The language of this policy does not limit these reporting

obligations to one's immediate supervisor.  Such reports may be

made to the program director or any member of the

administration.

6.  Petitioner was aware of the policy to report

misconduct, but believed that he was supposed to report the

misconduct to his immediate supervisor, who was the person who

was actually perpetrating the misconduct involved in this case.

7.  On November 4, 1998, Petitioner was assigned to the

Boys' Unit of the Assignment Center.  His shift began at

10:00 p.m., on November 4, 1998, and ended at 6:30 a.m., on

November 5, 1998.  Ollie Rainwater (African-American), shift

supervisor, and Jimmy Coleman (African-American), youth care

worker, were the only other employees assigned to the Boys' Unit

on Petitioner's shift.

8.  Jesse Mathews (Caucasian) worked on November 3 and 4,

1998, on the second shift, from 2:00 p.m. to 10:00 p.m.

9.  On November 3, 1998, Annette Whittlesay, a youth care

worker on the female side of the facility observed Ollie

Rainwater and Jesse Mathews, handcuff two youths together.

However, she never reported this information to anyone in the

administration.
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10.  The Boys' Unit is comprised of two residential sides,

each of which is approximately 75 to 80 feet long.  The

residential sides form a hallway divided by double doors.

11.  When Petitioner arrived at work on November 4, 1998,

he observed Quentin Williams and Ricky Sheets handcuffed

together.  The handcuffing occurred when Petitioner was at the

other end of the hall.  The doors were closed and Petitioner did

not see the actual handcuffing.  The youths told Petitioner that

Mr. Rainwater, along with Jimmy Coleman, handcuffed them.  It

took a while for Petitioner to obtain this information because

the two youths were fighting each other while cuffed.  During

this time Petitioner sat down.  Petitioner then went to find the

key to the cuffs to uncuff the boys.

12.  Upon the program director's arrival at the Center,

around 5:00 a.m., on November 5, 1998, one of the youths,

Quentin Williams, reported to him that he had been handcuffed

together with another youth, Ricky Sheets, by Ollie Rainwater

and Jimmy Coleman.  Quentin Williams reported that one of his

wrists and one of his ankles had been shackled to the wrist and

the ankle of Ricky Sheets, and that they had fought with each

other while shackled together.  During this struggle, Quentin

Williams had been bitten on his finger by Sheets.  Quentin

Williams also told Mikel Currie that Petitioner had sat in a

chair and laughed at them while they struggled.
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13.  Mikel Currie sent Quentin Williams to the nurse for

treatment of his finger and immediately commenced an

investigation of the matter.  Mikel Currie determined that no

report of any use of mechanical restraints had been made by

anyone from the night shift.

14.  Mikel Currie directed each of the youths who had been

shackled or had witnessed the shackling or hog-tying to prepare

a written statement in their own words.  In order to avoid any

collusion, the youths were separated from each other as they

prepared their written statements.

15.  After the youths completed their written statements,

each one was interviewed separately by Mikel Currie and Keith

Williams (African-American), the first shift supervisor.

16.  Quentin Williams told Mikel Currie and Keith Williams

that he had been shackled to Ricky Sheets by Ollie Rainwater and

Jimmy Coleman on two consecutive nights.  He also told them that

"Mr. Cooper was sitting in a chair laughing" while he and Sheets

were fighting.  The youth did not state that any other employee

was involved in the incident.

17.  Ricky Sheets' report was consistent with that of

Quentin Williams.  He identified Ollie Rainwater and Jimmy

Coleman as the two staff members who had shackled him to Quentin

Williams and did not state that any other employee was involved

in the shackling.
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18.  Youth, Frederick Alls, confirmed that Jimmy Coleman

and Ollie Rainwater had shackled Quentin Williams and Ricky

Sheets together on two nights and that Ollie Rainwater had hog-

tied Alls with a set of leg cuffs earlier that morning.  Alls

did not state that any other employee was involved in the

shackling or hog-tying.

19.  Youth, Brandon Mason, told Mikel Currie and Quentin

Williams that two youths had been shackled together by Ollie

Rainwater and Jimmy Coleman.  He also told Mikel Currie and

Keith Williams that Petitioner sat in a chair watching while

Ollie Rainwater and Jimmy Coleman shackled Quentin Williams and

Ricky Sheets together.  Mason identified Ollie Rainwater, Jimmy

Coleman, and Petitioner as the only employees involved in the

shackling incidents.

20.  Two other youths, Edward Roberson and John Croshat,

were interviewed and identified Ollie Rainwater and Jimmy

Coleman as the staff members who shackled the two youths

together.

21.  During the investigation, none of the six youths who

were interviewed ever told Mikel Currie or Keith Williams that

Jessie Mathews, a white youth care worker assigned to the

evening shift (2:00 p.m. to 10:00 p.m.) had participated in any

mechanical restraints or misconduct of any nature.  From the

youths, Mikel Currie determined that the shackling incidents
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occurred around 1:00 a.m., several hours after Jessie Mathews

had left the Center.  Neither Mikel Currie nor Keith Williams

had any reason to suspect Jesse Mathews was involved.

22.  Mikel Currie and Keith Williams interviewed Ollie

Rainwater on the afternoon of November 5, 1998.  Ollie Rainwater

admitted his involvement in the shackling and hog-tying

incidents of November 4 and 5, 1998.  He was terminated for

violations of the Center's Use of Force and Employee Conduct

policies.  Ollie Rainwater never claimed that Jessie Mathews, or

any other white employee, had been involved in misconduct.

23.  Mikel Currie and Keith Williams also interviewed Jimmy

Coleman that same afternoon.  Jimmy Coleman admitted that he was

involved in the incidents on November 4 and 5, 1998.  His role

had been to bring the restraints to Ollie Rainwater when he

ordered him to do so.  Jimmy Coleman was terminated from

employment.

24.  At hearing Jimmy Coleman testified he told Mikel

Currie and Keith Williams that Jesse Mathews had participated in

a similar incident the day before.  However, the assertion is

not credible because Mikel Currie and Keith Williams both

testified unequivocally that Jimmy Coleman never mentioned that

Jesse Mathews, or any other white employee, had been involved.

This testimony is bolstered by the interviews given by the

various youths.
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25.  Mikel Currie attempted to reach Petitioner several

times by telephone on November 5, 1998, but was unsuccessful.

Keith Williams reached Petitioner by telephone around 1:00 p.m.

on that date, as detailed in his contemporaneous memorandum of

this conversation.  Keith Williams asked Petitioner if he was

aware of the shackling incidents and Petitioner denied any

knowledge.  Petitioner repeated several times that he knew

nothing about the incidents.  He made that statement because he

did not directly see the handcuffing of the youths.  He did not

reveal his knowledge regarding events after the act of

handcuffing.

26.  Mikel Currie and Keith Williams did not believe

Petitioner's claims that he knew nothing about the incident

because the Boys' Unit is a relatively small area (150 feet in

length), Ollie Rainwater and Jimmy Coleman admitted their

involvement and several of the youths had stated that Petitioner

had observed the shackling incident.  Accordingly, Mikel Currie

and Keith Williams decided to terminate Petitioner for knowingly

attempting to mislead Keith Williams during the course of the

investigation, failure to report the improper restraint of the

youths, and humiliating the youths by laughing at them while

they were shackled.  Petitioner was terminated on November 7,

1998.
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27.  Contrary to his testimony, Petitioner never advised

Mikel Currie, Keith Williams, or any other member of management

that Jessie Mathews had any alleged involvement in the improper

use of restraints.  In his "Letter of Rebuttal" submitted to the

Center four and one-half months after his termination,

Petitioner never mentioned any involvement on the part of Jessie

Mathews.  He did, however, admit in this letter that he did

observe the two youths shackled together while they fought.

28.  Since Respondent did not know of Jessie Mathews'

similar behavior, Jessie Mathews was not terminated or otherwise

disqualified.  Later, however, Jessie Mathews, the white

employee involved in the November 3, 1998, handcuffing was

involved in an argument with another shift supervisor.

Mr. Mathews used profanity and acted unprofessionally.  He was

suspended and demoted as a result of his misconduct.

29.  During the two months following the termination of

Ollie Rainwater, Jeremy Coleman, and Petitioner, a majority of

the individuals hired as youth care workers at the Center were

minority group members (7 African-Americans and 1 Hispanic out

of 15 hirees).

30.  Robert Cannon, a white youth care worker, was

terminated by Mikel Currie on October 16, 1998, for suspicion of

being under the influence of alcohol and refusing to take a

drug/alcohol test.  Neither Mikel Currie nor Keith Williams had
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any knowledge of any prior misconduct of this nature on the part

of Robert Cannon.

31.  Tammy Curry, a white female youth care worker, was

subject to an assault by a female youth on December 13, 1998.

Mikel Currie placed Tammy Curry on leave while he investigated

the incident.  Based upon his investigation, Mikel Currie

reinstated Tammy Curry because he determined that she had been

punched in the face and pulled down the hallway by her hair by a

youth in an unprovoked attack.  Mikel Currie concluded that she

had acted properly in self-defense.  The youth was charged with

battery and Tammy Curry was reinstated.  Additionally, the

Inspector General at the Department of Children and Family

Services conducted its own investigation and cleared Tammy Curry

of any wrongdoing.

32.  The Robert Canon and Tammy Curry incidents are not

similar to Petitioner's circumstances.

33.  Respondent, including the unit presently known as the

Okaloosa Youth Academy, actively pursues a policy of affirmative

action designed to recruit minorities.  As of the spring of

2000, the Center employed 138 individuals, the majority of whom

(72 employees ) were African-American.

34.  After Petitioner's termination from the Center,

Petitioner sought employment to replace the income he lost from

this employment.
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35.  On February 21, 2000, Petitioner began working for

Correctional Services Corporation as an on-call youth worker.

His earnings through the date of the hearing are $8,013.56.  He

earns $8.30 per hour.  He averages approximately 24 hours per

week.

CONCLUSIONS OF LAW

36.  The Division of Administrative Hearings has

jurisdiction over the subject matter of and the parties to this

action.  Section 120.57(1), Florida Statutes.

37.  In this case, Petitioner contends that he was

terminated because of racial discrimination.  Therefore,

Petitioner must prove, by a preponderance of the evidence, that

Respondent acted with discriminatory intent.  There are two ways

to establish such a discriminatory animus.  First, intentional

discriminatory treatment can be proven through the presentation

of "direct evidence" of discriminatory intent.  See Earley v.

Champion Int'l Corp., 907 F.2d 1081 (11th Cir. 1990).  Second,

absent direct evidence intentional discrimination can be proven

through circumstantial evidence.

38.  In order to present a claim of racial discrimination

based upon circumstantial evidence, the claim must be evaluated

using the framework set out by the United States Supreme Court

in McDonnell-Douglas v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36

L.Ed.2d 668 (1973).  Initially, Petitioner has the burden of
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establishing a prima facie case of discrimination.  Id. At 802,

93 S.Ct. at 1834.  Petitioner's prima facie case gives rise to a

presumption of discrimination.  St. Mary's Honor Center v.

Hicks, 509 U.S. 502, 506, 113 S. Ct. 2742, 2747, 127 L.Ed.2d 407

(1993); Turnes v. AmSouth Bank, N.A., 36 F.3d 1057, 1060 (11th

Cir. 1994).  If Petitioner establishes a prima facie case,

Respondent has the burden of producing a legitimate, non-

discriminatory reason for the challenged action.  This places

upon Respondent merely an intermediate burden of production.

Turnes, 36 F.3d at 1060.  To satisfy this burden of production,

the "defendant need not persuade the court that it was actually

motivated by the proffered reasons . . . . It is sufficient if

the defendant's evidence raises a genuine issue of fact as to

whether it discriminated against the plaintiff."  Texas

Department of Community Affairs v. Burdine, 450 U.S. 248, 254-

255, 101 S. Ct. 1089, 1094-95, 67 L.Ed.2d 207 (1981).  The

Respondent satisfies its intermediate burden of production if it

produces "admissible evidence which would allow the trier of

fact to conclude that the employment decision had not been

motivated by discriminatory animus."  Turnes, 36 F.3d at 1061-

62(quoting Burdine, 450 U.S. at 257, 101 S. Ct. at 1095-96).  If

a Respondent succeeds in carrying its intermediate burden of

production, the McDonnell-Douglas, framework, along with its

presumption of discrimination, drops out of the case and the
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trier of fact proceeds to the ultimate issue of whether

Petitioner has proven that Respondent intentionally

discriminated.  Id. At 1061.  On the other hand, where

Petitioner's prima facie case is established, but the employer

fails to meet his burden of production, the unrebutted

presumption of discrimination stands.  Id.

39.  "The ultimate burden of persuading the trier-of-fact

that the defendant intentionally discriminated against the

plaintiff remains at all times with the plaintiff."  Burdine,

450 U.S. at 253, 101 S. Ct. at 1093-94.  The fact finders

disbelief of the reasons put forward by the Respondent

(particularly if disbelief is accompanied by a suspicion of

mendacity) may, together with the elements of a prima facie

case, suffice to show intentional discrimination.  Thus,

rejection of Respondent's proffered reasons will permit the

trier-of-fact to infer the ultimate fact of intentional

discrimination.  St. Mary's Honor Center, at 511.  The recent

United States Supreme Court case of Sanderson v. Reeves Plumbing

Products, Inc., 2000 WL 743663 (U.S. 2000) makes it clear that a

prima facie case, combined with sufficient evidence to find that

the employer's asserted justification is false, may permit the

trier-of-fact to conclude that the employer unlawfully

discriminated.  Petitioner is not required to introduce

additional, independent evidence of discrimination.
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40.  However, a reason cannot be a pretext for

discrimination unless it is shown both that the reasons

articulated were false and that the discrimination was the real

reason.  Id.  A plaintiff must do more than simply allege

pretext and self-serving affirmations of his own belief that he

was discriminated against in order to satisfy his burden.

Earley, 907 F.2d at 1081; Elliot v. Group Medical and Surgical

Serv., 714 F.2d 556, 567 (5th Cir. 1983).  Rather, a Petitioner

must present "concrete evidence in the form of specific facts

which show that the defendant's proffered reason is mere

pretext.  Mere conclusive allegations and assertions will not

suffice."  Earley, 907 F.2d at 1081.

41.  Under McDonnell-Douglas, Petitioner establishes a

prima facie case of discrimination by showing:  (1) he belongs

to a protected group; (2) he was subjected to an adverse job

action; 93) his employer treated similarly situated employees

outside his classification more favorably; and 94) he was

qualified to do the job.  McDonnell-Douglas, 411 U.S. at 802, 93

S. Ct. at 1824, 36 L.Ed.2d 677; Jones v. Bessemer-Carraway

Medical Center, 137 F.3d 1306, 1311 (11th Cir. 1998).

42.  Petitioner's race is black.  As such, he belongs to a

protected minority class.  Petitioner was terminated from his

job with the Gulf Coast Treatment Center.  The termination

constitutes an adverse employment action.  Additionally,
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Petitioner was qualified to perform the duties of his job.

However, Petitioner did not establish that non-minority

employees were treated more fairly than Petitioner.

43.  As the Eleventh Circuit noted in Jones, in work-rule

violation cases, it is critical that a Petitioner establish the

existence of a similarly-situated employee who was treated

differently.

We stress that under the Jones [vs. Gerwens,
874 F.2d 1534 (11th Cir. 1989)] formulation,
no plaintiff can make out a prima facie case
by showing just that [he] belongs to a
protected class and the [he] did not violate
[the] employer's work rule.  The plaintiff
must also point to someone similarly-
situated, (but outside the protected class),
who disputed a violation of the rule and who
was, in fact, treated better.

Jones v. Bessemer-Carraway Medical Center, 137 F.3d 1306, 1311

n.6 (11th Cir.), opinion modified by 151 F.3d 1321 (11th Cir.

1998).  Id. at 1311 n.6.  Therefore, under the McDonnell-

Douglas, framework Petitioner has not established a prima facie

case of discrimination.

44.  The burden is on Petitioner "to show a similarity

between [his] conduct and that of white employees who were

treated differently and not on the [defendant] to disprove their

similarity."  Jones v. Gerwens, 874 F.2d 1534, 1541 (11th Cir.

1989); see also Weaver v. Tech Data Corp., 66 F. Supp. 2d 1258,



17

1270 (M.D. Fla. 1999); Eldridge v. Morrison, 970 F. Supp. 928,

936 (M.D. Ala. 1996).

45.  Petitioner cannot point to any similarly-situated

employee outside his protected class who violated the same work

rule as he did and who was treated more favorably than he.  In

order to establish that employees are similarly-situated,

Petitioner must show that he and comparable employees or

employee are similarly-situated in all respects.  Thus, to be

deemed "similarly-situated," the individuals with whom

Petitioner seeks to compare his treatment must have dealt with

the same supervisor, have been subject to the same standards and

engaged in approximately the same conduct, without such

differentiating or mitigating circumstances that would

distinguish their conduct or the employer's treatment of them

for it as dissimilar.  See Gray v. Russell Corp., 681 So. 2d at

312; Mannicia v. Brown, 171 F.3d 1364, 1368-69 (11th Cir. 1999);

Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997); Jones,

137 F.3d at 1311-13.

46.  To establish disparate treatment of a similarly-

situated non-minority group member, Petitioner must also produce

evidence that the decision-maker in this case was aware that a

non-minority group member had engaged in conduct similar to his

at the time he was terminated.  See Jones v. Gerwens, 784 F.2d

at 1541-42 (to establish disparate treatment, plaintiff must
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show that decision-maker knew of similar misconduct by white

employee and did not act to discipline the white employee for

his rule violation); St. Hilare v. The Pep Boys, 73 F. Supp. 2d

1366, 1371 (S.D. Fla. 1999)(and cases cited therein); Webb v.

R&B Holding Co., 992 F. Supp. 1382, 1388 (S.D. Fla.

1998)(employee is not similarly-situated where plaintiff failed

to prove employer was aware of rude behavior by white employer

and no evidence existed that such behavior was reported to

management); Ellis v. Wal-Mart Stores, Inc., 952 F. Supp. 1522,

1529 (M.D. Ala. 1996)(same holding).  When the decision-maker

has no knowledge of misconduct by a similarly-situated non-

minority employee, disparate treatment cannot be established as

a matter of law.  See Jones, 874 F.2d at 1541.

47.  Petitioner alleges that three white employees, Robert

Cannon, Tammy Curry, and Jessie Mathews, were similarly-situated

to him and were not terminated for alleged rule violations.  The

evidence clearly establishes, however, that none of these

employees were similarly-situated to Petitioner.

48.  Robert Cannon was not similarly-situated to Petitioner

because the nature of his offense was different.  See Jones, 874

F.2d at 1539-1540; Holifield, 115 F.3d at 1652.  Robert Cannon

reported to work under the apparent influence of alcohol and

refused to take a drug/alcohol test as directed by program
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director Mikel Currie.  Robert Cannon committed a different

offense from Petitioner.

49.  Petitioner has also failed to satisfy his burden of

proving that Tammy Curry, a white female youth care worker,

engaged in similar misconduct because the evidence established

conclusively that Tammy Curry did not engage in any misconduct.

Tammy Curry was subjected to an unprovoked attack by a female

youth and was determined to have used appropriate force to

defend herself while being dragged down the corridor by her

hair.  Tammy Curry's conduct was investigated by both the

Center's management and the Inspector General of the Department

of Children and Family Services and she was cleared of any

wrongdoing in both investigations.

50.  Jessie Mathews, a white youth care worker, was

involved in shackling youths on an earlier shift.  However,

Petitioner failed to establish disparate treatment because he

did not offer more credible evidence that the

investigator/decision-makers, Mikel Currie and Keith Williams,

or any other member of management had any knowledge of any

alleged misconduct on the part of Jessie Mathews.  In the

absence of proof that the decision-maker was aware of similar

misconduct on the part of a white employee, Petitioner cannot

establish that he was subjected to disparate treatment on the

basis of his race.
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51.  Even if Petitioner had established a prima facie case

in this matter, the Center has articulated a legitimate, non-

discriminatory reason for the termination.  It terminated the

Petitioner because the investigation established that (1) he

failed to report the misconduct of his co-workers; (2) he

knowingly misled Keith Williams during the course of the

investigation; and (3) he humiliated the shackled youths by

laughing at them.

52.  It is undisputed that Petitioner failed to report the

behavior that he witnessed on November 5, 2000, in violation of

Section 5 of the Employee Conduct Policy, which requires all

employees to report any misconduct.

53.  It is well-settled that anti-discrimination laws "do

not require the employer to have good cause for its decision."

Nix v. WLCY Radio, 738 F.2d 1181, 1187 (11th Cir. 1984).  Such

laws are not meant to be a shield against "harsh" or "draconian"

treatment and do "not take away an employer's right to interpret

its rules as it so chooses, and to make determinations as it

sees fit under these rules." Id.; see also Abel v. Dubberly, 210

F.3d 1334, 1339 n.5; Woodbury v. Sears Roebuck & Co., 901 F.

Supp. 1560, 1565 (M.D. Fla. 1995).

54.  The evidence further established that Petitioner

misled Keith Williams when he denied knowledge of the shackling

incident during his telephone interview on November 5, 1998, and
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did not admit his knowledge of the later events.  Although

Petitioner denied his earlier denial of any knowledge at the

hearing, his testimony is not credible for two reasons.  Keith

Williams' contemporaneous memorandum of his interview makes it

clear that Petitioner consistently denied any knowledge of the

shackling incident and the statements and interviews of the

youths.

55.  The foregoing reasons for termination satisfied

Respondent's burden of production "to articulate some

legitimate, non-discriminatory reason for the [adverse

employment action]."  McDonnell-Douglas, 411 U.S. at 802, 93 S.

Ct. at 1824.

56.  After a legitimate, non-discriminatory reason for the

termination is articulated, it is incumbent then on the

Petitioner to establish, by preponderance of the evidence, that

the proffered reason for the employer's action is a mere pretext

for discrimination.  McDonnell-Doulgas, 411 U.S. at 804.  The

Petitioner must prove that the articulated reason was false and

that discrimination was the true reason for the employment

action at issue. See St. Mary's Honor Ctr., 509 U.S. at 515-516,

113 S. Ct. at 1275-52.

57.  In attempting to satisfy his burden of proof,

Petitioner argues that he did not mislead Keith Williams about

his knowledge of the shackling incidents, that he had no
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obligation to report because his supervisor was involved and

that he did not humiliate any youths.  These arguments fail to

establish that the reasons articulated for Petitioner's

termination were a pretext for discrimination.

58.  Finally, Petitioner has failed to introduce any

evidence of racial animus and has, therefore, failed to satisfy

his burden of proving that his race was the real reason for his

termination.  Petitioner has produced no evidence of disparate

treatment because none of the three white comparators to whom he

referred were similarly-situated as a matter of fact or law.

59.  Petitioner's assertions that he did not violate any

work rule misses the mark because this is not a wrongful

termination or just cause proceeding.  In the context of an

employment discrimination action, it is well-settled that an

employer "may fire an employee for a good reason, a bad reason,

a reason based upon erroneous facts, or for no reason at all, as

long as its action is not for a discriminatory reason."  Jones,

151 F.3d at 1324 n. 16 (quoting Nix, 738 F.2d at 1187); see also

Curry v. United Parcel Service of America, Recommended Order,

pp. 24-25, DOAH Case No. 98-1772 (June 24, 1999, ALJ Ruff);

Marshall v. Tarmac Florida, supra at 9.

60.  The evidence established that, whether mistaken or

not, the Center's supervisors involved in the termination

decision honestly believed that Petitioner had violated the
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three work rules for which he was terminated.  Even if

Petitioner's argument that he did not violate those rules is

true, this argument fails to show that the employer's reasons

for termination were a pretext for discrimination.  As the

Eleventh Circuit has explained:

The law is clear that, even if a Title VII
claimant did not in fact commit the
violation with which he is charged, an
employer successfully rebuts any prima facie
case of disparate treatment by showing that
it honestly believed that the employee
committed the violation.

Jones, 874 F.2d at 1540; see also Damon v. Fleming Supermarkets

of Florida, Inc., 196 F.3d 1354, 1363 n.3 (11th Cir. 1999)("An

employer who fires an employee under the mistaken but honest

impression that the employee violated a work rule is not liable

for discriminatory conduct"); Nix, 738 F.2d at 1186; Curry,

supra at 24-25.  Thus, the Nix and Gerwen opinions and their

progeny instruct that the issue here is not whether Petitioner

violated the work rules, but rather whether the Center

management had an honest, good faith belief that he did.

61.  The preponderance of the evidence establishes that the

Respondent's belief that Petitioner violated the work rules was

an honestly held one.  Before he was terminated, a thorough

investigation was conducted by Mikel Currie and Keith Williams.

They interviewed six youths and the three employees who were

identified by the youths as having engaged in, or witnessed, the
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shackling incident.  Therefore, Petitioner has not established

by a preponderance of the evidence that he was discriminated

against because of his race.

RECOMMENDATION

Based upon the findings of fact and conclusions of law, it

is

RECOMMENDED:

That a Final Order be entered by the Florida Commission on

Human Relations denying the Petition for Relief in its entirety.

DONE AND ENTERED this 28th day of February, 2001, in

Tallahassee, Leon County, Florida.

___________________________________
DIANE CLEAVINGER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of February, 2001.

COPIES FURNISHED:

R. John Westberry, Esquire
Holt & Westberry, P.L.
1108-A North 12th Avenue
Pensacola, Florida  32501-3308
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Kevin L. O'Dea, Esquire
McGlinchey Stafford
643 Magazine Street
New Orleans, Louisiana  70130

Azizi Coleman, Agency Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHIARA T. SPRADLIN,

Petitioner,

Case No. 00-1126 g'Hpvs.

WASHINGTON MUTUAL BANK, F.A., ffk/a
GREAT WESTERN,

Respondent.
J

RECOMMENDED DRIWR

Pursuant to written notice, a formal hearing was held in this case on February 1, 2001, in
West Palm Beach, Florida, before Errol H. Powell, Administrative Law ludge, Division of
Administrative Hearings.

Appearances

For Petitioner: Chiara T. Spradlin, pro se
5802 Mango Road
West Palm Beach, Florida 33413

For Respondent: Sharon A. Lisitzky, Esquire
Marie R. Cheskin, Esquire
Morgan,Lewis & Bockius LLP
5300 First Union Financial Center
200 South Biscayne Boulevard
Miami, FL 33131-2339

Issne Presented

The sole issue for determination at final hearing was whether Respondent Washington
Mutual Bank, F,A., discriminated against Petitioner Chiara Spradlin on the basis of her national
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Case No. 00-1126
origin in violation of the Florida Civil Rights Act of 1992, as amended.

Preliminary Statement

On or about June 14, 1996, Chiara Spradlin (“Petitioner”) filed a charge of discrimination
with the Florida Commission on Human Relations (“the Commission”) against Washington

Mutual Bank, F.A., fik/a Great Western (“Respondent”), alleging that she was terminated from
her position as a Teller/Customer Service Representative because of her national origin
(Spanish). After an investigation by the Commission, on January 31, 2000, the Commission
issued a notice of no cause determination. The Commission determined that since all of the

evidence provided during the investigation of this matter demonstrated that Petitioner was
discharged for excessive absenteeism, and no documentation could be produced to show that
Petitioner was the only employee required to work on Saturdays, “there is no reasonable cause to
believe that Respondent discriminated against [Petitioner] due to her national origin.”

On February 16, 2000, Petitioner filed a Petition for Relief with the Commission. On
March 17, 2000, this matter was referred to the Division of Administrative Hearings and
assigned to Judge Errol H.Powell to conduct a formal hearing. Washington Mutual served
Interrogatories and a Request for Production of Documents to Petitioner on October 30, 2000.

On January 2, 2001, after Petitioner had exceeded the period of time allotted for her to
provide her responses, Washington Mutual filed a Motion to Compel Petitioner’s responses to
the discovery requests. During the hearing on Washington Mutual’s Motion to Compel,
Petitioner stipulated that the entire factual basis for her claim Was contained in the documents
that she had provided to the Commission, namely the charge of discrimination.
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A final hearing was held on February 1, 2001, pursuant to notice.

At the hearing, Petitioner testified on her own behalf, but did not present any other

witnesses or introduce any exhibits into evidence.
Respondent presented the following witnesses at the hearing:

Ms. Fran Bessent, Financial Center Manager, Royal Palm Beach branch of WashingtonMutual Bank;

Ms. Namrata Gupta, Assistant Financial Center Manager, Royal Palm Beach branch ofWashington Mutual Bank.
Respondent introduced three (3) exhibits at the hearing, all of which were admitted into

evidence:

Response Exhibit 1 Formal Performance Documentation, dated May 26, 1995;

Response Exhibit 2 Termination of Employment and Exit Interview, dated June 211995;

Response Exhibit 3 Memorandum from Fran Bessent, dated July 19, 1997.
It was agreed at the hearing that proposed findings of fact, conclusions of law, and

recommended orders would be submitted by both parties within ten (10) days of the filing of the

transcripts with the Division of Administrative Hearings. The transcripts was filed on February
20, 2001, and Respondent’s Proposed Findings of Fact, Conclusions of Law, and Recommended
Order were filed within ten days of that date.
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Case No. 00-1126

Findings of Fact1'
Petitioner Chiara Spradlin was employed as a Customer Service Representative

(CSR) at the West Palm Beach-Okeechobee branch of Washington Mutual. [TR 28].

In December 1994, Fran Bessent became the branch manager at the West Palm

Beach-Okeechobee branch of Washington Mutual. [TR 27]. At the time of her arrival, the

branch was extremely busy. [TR 16-17, 29, 48], In particular, Saturday was the busiest day of
the week. [TR 17, 29]

1.

2.

In January 1995, Bessent held a mandatory meeting with the entire staff during

which she announced that all CSRs would have to work every Saturday. [TR 29, 48], The entire
staff was present at the meeting, including Petitioner. [TR 17, 29]. To compensate for having to

work Saturdays, all CSRs were given a day off during the week. [TR 17, 29].
The CSRs in particular were required to work on Saturdays because the teller

lines were the busiest on Saturdays and the bank only had between five and seven CSRs. [TR
28-29, 30-31].

3.

4.

Bessent and Namrata Gupta, Petitioner’s direct supervisor from March 1995
through the end of her employment with Washington Mutual, both testified that Petitioner did

not approach Bessent after the meeting to express any concerns about having to work on
Saturdays, nor did she tell her supervisors about any difficulties that she may have had with

5.

1/ All references to the transcript of the final hearing, filed with the Division of AdministrativeHearings on February 20, 2001, will be cited as [TR] with a page number following theabbreviation. References to the three exhibits submitted by Respondent will be cited as [RE]with a number from 1-3 following the abbreviation.
4l-HI/401714.1
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Case No. 00-1126
working on Saturdays. [TR 32, 48], Contrary to their testimony, Petitioner testified that she
mentioned to Bessent that it would be difficult for her to work every Saturday because of

babysitting problems. [TRIO].

6. Bessent told the CSRs that if they had any problems with the new schedule, they

had the option of finding another Washington Mutual branch that was not as busy and
transferring to that branch, [TR 31, 55], There were public postings around the branch
indicating all available positions at other branches. [TR 31]. If an employee was interested in
transferring to a different branch, it was their responsibility to seek out a transfer and apply for
the position. [TR 41].

7. One CSR, Wendy Morgan, expressed difficulty with working the revised schedule
and spoke with Bessent about her alternatives. [TR 31], Because of her concerns, Morgan

actively sought out a transfer to another branch that was less busy and that did not need CSRs to

work on all Saturdays. [TR 41]. Prior to her transfer from the West Palm Beach-Okeechobee
branch, Morgan did not have any unexcused absences. [TR 41],

From the time of the meeting in which the schedule change was announced, the
CSRs had 30 to 45 days to adjust prior to implementation of the new schedules. [TR 29, 44].

Bessent, as branch manager, was in charge of preparing the work schedules for the
entire staff, including the CSRs. [TR 28]. Bessent used to provide the schedules one month in
advance so that employees could rearrange their schedules if there was a particular day that they

could not attend work. [TR 18, 30]. Employees who needed a particular day off were required
to notify Bessent in writing by the tenth day of the previous month. [TR 30],

8 .

9.
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On March 31, 1995, shortly after implementation of the new schedule, Petitioner
failed to report to work on a scheduled Saturday. [RE 1]. Petitioner also failed to report to work

on her scheduled Saturdays on April 15, 1995, and April 29, 1995. [RE 1]. Petitioner

acknowledges having missed work on those three days in less than one month. [TR 18-19].
Petitioner also admits that she was not sick on any of those days. [TR 19].

In determining whether to discipline an employee for excessive absences, branch
managers look for a pattern of absences, focusing on how their absence impacts the office and

customer service. [TR 33].
12. When Petitioner missed work on Saturdays, the remaining CSRs and assistant

branch managers were forced to go to great lengths to cover her position and accommodate the

customers. [TR 50]. Gupta testified that when Petitioner did not appear for work, particularly on
Saturdays when customer traffic was elevated, she “had to go in the customer service area and

new accounts area, jump back and forth to accommodate our customers.” [TR 50],

13. Employees were supposed to call the supervisor on duty for that day if they were
going to be absent on a scheduled workday. [TR 33, 48], Petitioner knew that she was supposed
to call her supervisor and notify him or her if she was going to be absent. [TR 18]. The
supervisor on call on Saturdays was generally either Gupta or Richard Danca, both assistant

branch managers at the West Palm Beach-Okeechobee branch. [TR 33, 48].
According to both Gupta and Bessent, Petitioner did not notify her supervisor on

each occasion that she was absent. [TR 33, 49], On the rare occasion that she did call, she failed
to provide an excuse for being absent, simply stating “I’m just not coming in.” [TR 34, 53].

10 .

11.

14.
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Case No. 00-1126
While Petitioner disputed their testimony, alleging that she “always” called the branch to report

when she would be absent, Petitioner was unable to specify the individual with whom she spoke,
stating that she told “somebody.” [TR 18].

15. When Petitioner failed to report to work on three scheduled workdays in March
and April 1995, she was verbally counseled about her excessive absenteeism by her supervisors,
Gupta and Danca, on May 11, 1995. [TR 19, 50; RE 1]. Gupta testified that despite being
specifically asked whether she had any explanation for her absences, Petitioner did not provide
any explanation at the counseling session. [TR 50].

Only two days after receiving the verbal warning from her supervisors, Petitioner
again failed to report to work on May 13,1995. [RE 1],

After this fourth absence, Petitioner was given a written warning and placed on 90
days probation by her supervisors. [TR 20, 35, 51; RE 1J. Petitioner was given the written
warning, a Formal Performance Documentation, on May 26, 1995. [RE 1]. The terms of her

probation were that she was to report to work as scheduled, and if she failed to do so, she would
be subject to further disciplinary action up to and including termination. [RE 1; TR 35, 51].

18. Petitioner was given the written warning by her supervisors, and she knew that
further absences during the probationary period could lead to further disciplinary action up to and
including termination. [TR 21-22].

The Formal Performance Documentation received by Petitioner had a section
entitled “Employee Comments.” [RE 1]. It was explained to Petitioner that if she had anything
to say or any explanation that she wanted documented, she could include it in the Employee

16.

17.
--*’V

_-
•-4V

19.
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Comments section. [TR 50]. Petitioner knew that she could have included comments in the

document, but she did not write anything in the Employee Comments section explaining her

excessive absences. [TR 21; RE 1].

Even after receiving repeated warning regarding the consequences of further20.

absences, Petitioner again failed to report to work on June 16 and 17, 1995. [RE 2], Petitioner

does not recall being absent on June 16, but acknowledges her absence on June 17. [TR 22].
Both Bessent and Gupta unequivocally testified that Petitioner did not call her21.

supervisors to report that she would be absent from work, nor did she provide any explanation

for her absences at the time. [TR 36, 52]. Petitioner counters that she called in on June 17th and

reported that her daughter was sick, although she once again could not identify the individual

with whom she spoke. [TR 11-12],

22. Following her two consecutive absences in June 1995, Gupta and Danca met with

the branch manager, Bessent, and determined that her excessive absenteeism, illustrated by her

pattern of absences in March-June 1995, warranted termination of her employment. [TR 36, 53;

RE 2-3].

Petitioner’s employment with Washington Mutual was terminated on June 21,
1995, due to excessive absences. [RE 2]. When Petitioner was discharged, she was told that it

was because of her excessive absenteeism. [TR 11, 23].

23.

24. While Petitioner claims that she told Bessent that she needed time to find a

babysitter [TR 10], both Bessent and Gupta testified that Petitioner never informed them that she

had a babysitting problem that precluded her from working on Saturdays. [TR 32, 36, 49, 53].
8l-M/401714.1
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Case No. 00-1126
None of the other Customer Service Representatives were absent as many days as25.

Petitioner. [TR 36].

Petitioner never complained to her branch manager that she was being

discriminated against by her supervisor on the basis of her national origin. [TR 37],

Conclusions of Law

The Division of Administrative Hearings has jurisdiction over the subject matter

of, and the parties to, these proceedings pursuant to §120.57(1), Florida Statutes. The parties
were duly noticed for the formal hearing.

Petitioner contends that her former employer, Respondent, discriminated against

her on the basis of her national origin,Spanish, in violation of the Florida Civil Rights Act of
1992, §760.10 el ssfl (“FCRA”). The FCRA prohibits certain specified unlawful employment

practices and provides remedies for such violations.

The FCRA provides, in pertinent part, as follows: “(1) It is an unlawful
employment practice for an employer:(a) To discharge or to fail or refuse to hire any individual,
or otherwise to discriminate against any individual with respect to compensation, terms,

conditions, or privileges of employment, because of such individual's race, color, religion,
national origin, age, handicap, or marital status.” Fla. Stat. §760.10.

30. It is undisputed that Respondent is an employer within the meaning of §760.02(7)
and 760.10(1), Florida Statutes.

31. The FCRA was modeled after its federal counterpart, Title VII of the Civil Rights
Act of 1964, 42 U.S.C.2000e, el both in its stated purpose and its statutory construction.

26.

27.

28.

29.

sex,
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See Florida State Univ. v. Sonde). 685 So.2d 923, 925 n. 1 (Fla. 1st DCA 19961: see also Joshua

v. Gainesville. 768 So.2d 432, 435 (Fla, 2000). Therefore, federal case law allocating the

burdens of proof in Title VII discrimination cases has been adopted by the Commission with

respect to claims arising under the FCRA. $££ Waterman v. Bershire Corporation. 20 Fla.
Admin. L. Rep. 1055, 1060 (FCHR 1997):see also Bvrd v. Richardson-Greenshields Secs.. Inc..

552 So.2d 1099, 1102 (Fla. 19891:see also Gray v. Russell Corp.. 681 So,2d 310, 312

(Fla.App.Ct. 1996); see also Florida Den’t of Community Affairs v. Bryant. 586 So.2d 1205,

1209 (Fla.App.Ct. 1991).

Where a petitioner alleges unlawful employment discrimination, the ultimate32.
burden of persuasion that the respondent intentionally discriminated against the petitioner

remains at all times with the petitioner, Seg Texas Department of Community Affairs v.

Burdine.450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981).
33. Because discriminatory motive or intent is seldom capable of proof by direct

evidence, the United States Supreme Court has established a three-step burden shifting

framework that allows a court to infer discriminatory motive or intent on the basis of

circumstantial evidence. See Perryman v, Johnson. 698 F.2d 1138, 1141 (11th Cir. 1983¥citing

McDonnell Douglas v. Green, 411 U.S. 792 at 802-04 (1973).
The Petitioner bears the initial burden of establishing a prima facie case of

discrimination. See id.; see alsa Burdine. 450 U.S. at 252-53 (1981). The Petitioner can

discharge this burden by demonstrating that: (1) she is a member of a protected class; (2) she was
subjected to an adverse employment action; (3) her employer treated similarly situated

34.
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employees outside the protected class more favorably; and (4) she was qualified for her position.
See Holifield v. Reno. 115 F.3d 1555, 1561 (11th Cir, 1997).

A petitioner’s mere belief, speculation, or conclusory allegations that she was
discriminated against will not create an inference of discrimination or satisfy the petitioner’s
burden when responding to a properly supported motion for summary judgment. Sep Coutu v.

Martin Countv Board of Countv Commissioners.47 F.3d 1068, 1073-74 (11th Cir.1995);sss
also Holifield, 115 F,3d at 1563-64 (“employee’s belief, without more, is insufficient to create an

inference of discrimination”).

35.

36. To qualify as “similarly situated,” other employees “must have reported to the

same supervisor as the [petitioner], must have been subject to the same standards governing

performance evaluation and discipline, and must have engaged in conduct similar to the

[petitioner’s], without such differentiating or mitigating circumstances that would distinguish

their conduct or the appropriate discipline for it.” Mazzella v. RCA Global Commnnirariong

lQ£., 642 F.Supp. 1531, 1547 (S.D.N.Y. 1986), af£A 814 F.2d 653 (2d Cir. 19871:see also

Holifield, 115 F.3d at 1561 (holding that comparators must be similarly situated “in all relevant
aspects”):see also Jones v. Gerwgns. 874 F.2d 1534, 1541-42 (11th Cir. 1989): see also

Sanguinetti v. United Parcel Service. Inc.. 114 F.Supp.2d 1313, 1317 (S.D.Fla. 2000); see also

St. Hilaire v. Pen Bovs. 73 F.Supp.2d 1366, 1371 (S.D.Fla. 1999).

Petitioner has failed to offer any evidence that any “similarly situated” employee

outside of her protected class was treated more favorably. All CSRs were required to work on all

Saturdays. The only proposed comparator presented by Petitioner at the hearing, Wendy Morgan

37.
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(who was never identified by Plaintiff in either her Charge of Discrimination, the Petition for
Relief, or during the hearing on the Motion to Compel), was not similarly situated with Petitioner
as she did not engage in conduct similar to that of Petitioner. Morgan, in fact, had no unexcused

absences at the time that she requested a transfer to another branch, while Petitioner exhibited a

pattern of unauthorized and unexcused absences. Furthermore, Morgan was not treated any

differently than Petitioner; all CSRs were informed of the opportunity to transfer to another

branch, but while Morgan actively sought out the transfer, Petitioner never even asked about it or
requested it. Therefore, Petitioner has failed to establish that her national origin was in any way

a factor in the termination of her employment.

If a prima facie case of discrimination is established, the employer must then

rebut by articulating some legitimate, nondiscriminatory reason for the challenged employment

decision. Sss Burdine. 450 U.S. at 254. The employer is required only “to produce admissible

evidence which would allow the trier of fact to conclude that the employment decision had not

been motivated by discriminatory animus.” Id- at 257, The employer “need not persuade the

court that it was actually motivated by the proffered reasons . . . it is sufficient if that

[employer’s] evidence raises a genuine issue of fact as to whether it discriminated against the

Plaintiff.” Id- at 254-55. The burden upon the employer is, therefore, “exceedingly light.” See

Meeks v. Computer Assoc. Int’l. 15 F.3d 1013, 1019 (11th Cir. 19941: see algQ Buzzi v. Gomez.

62 F.Supp.2d 1344, 1356 ($.D,Fla. 1999).
Assuming arguendo that Petitioner could demonstrate a prima facie case of

national origin discrimination ~ which she cannot-Washington Mutual has undoubtedly

38.

39.
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articulated a legitimate non-discriminaiory reason for terminating her. Excessive absenteeism is

a legitimate nondiscriminatory reason for terminating an employee. £ge Aramburu v. The

Boeing Company. 112 F.3d 1398, 1403 (10th Cir. 1997); see also Kinkead v. Southwestern Bell

Telephone Company. 49 F.3d 454, 456 (8th Cir. 1995); seealfifi Jones v. Denver Post P.nrp 203

F.3d 748, 756 (10th Cir. 2000). Although an employer need only proffer,not prove, a

nondiscriminatory justification, making the burden “exceedingly light,” there is substantial

evidence to support Washington Mutual’s articulated reason for terminating Petitioner.
Petitioner’s pattern of absences, documented in her personnel file and, except for her reported

absence on June 17, acknowledged by Petitioner in her testimony, interfered with the bank’s
legitimate business needs and forced the other employees to go to great lengths to accommodate

the increased workload caused by Petitioner’s absence.

40. Petitioner claims that on each occasion that she was absent, she called the branch

in advance to report that she would not be appearing for work and provided an unidentified

“somebody” with an explanation for her absences. Washington Mutual, however, has presented

credible evidence, in both documentary and testimonial form, showing that Petitioner failed to

consistently notify her supervisors when she would be absent, and never provided explanations

for her excessive absences, either during the disciplinary process or otherwise. In any event, in

light of the disruption of business that resulted from Petitioner’s absences, and considering

Washington Mutual’s repeated warnings that further absences would lead to additional

disciplinary actions, Petitioner’s extended pattern of absences, with or without prior notification
to her supervisors, warranted the termination of her employment Because Petitioner continued
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to miss work on Saturdays, despite receiving verbal counseling, a written Formal Performance

Documentation, and being placed on probation for her excessive absenteeism, Washington

Mutual’s decision to terminate her employment is firmly based on legitimate nondiscriminatory

grounds.

41. Finally, once the employer has articulated a legitimate reason for the action taken,
the evidentiary burden shifts back to the petitioner, who must prove by a preponderance of the

evidence that the employer’s proffered explanation is a pretext for unlawful discrimination. See

Burdine, 450 U.S. at 254; see also St. Mary’s Honor Center v. Hicks 509 U.S. 502, 511 (1993).
Pretext cannot be proven “merely by questioning the wisdom of the employer’s reason.” Combft
v. Plantation Patterns. 106 F.3d 1519, 1538 (11th Cir. 1997). Instead, the petitioner “must

demonstrate 'such weaknesses, implausibilities, inconsistencies, incoherences, or contradictions

in the employer’s proffered legitimate reasons for its action that a reasonable fact finder would

find them unworthy of credence.’” Id. (quoting SI • 4an v. E.I. DuPont dc Nemours & Co.. 100IWI l'

F.3d 1061, 1072 (3d Cir. 1996)(enbanc).

In order to demonstrate pretext, therefore, the petitioner must provide more than
"mere conjecture that [the] employer’s explanation is a pretext for intentional discrimination.”
Brandon v. Price River Coal Co.. 853 F.2d 768, 772 (10th Cir. 1988). Petitioner has failed to
present any competent evidence demonstrating the requisite “weaknesses, implausibilities,
incoherences, or contradictions” to show that Washington Mutual’s proffered justification was
pretextual or false, and indeed has provided nothing but “mere conjecture” that she was

discriminated against on the basis of her national origin .

42.
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Petitioner has failed to demonstrate that Washington Mutual discriminated against

her on the basis of her national origin, and has failed to prove that Washington Mutual’s decision

to terminate her employment was based on anything other than the legitimate, nondiscriminatory

reason of excessive absenteeism.

43.

Rea>mmtmi»finn

Based on the foregoing Findings of Fact and Conclusions of Law, and having found that

Petitioner failed to prove a prima facie case of discrimination, and even if she could, Respondent

articulated a legitimate, nondiscriminatory reason for its decision to terminate Petitioner’s
employment, and Respondent’s proffered reason was not proven to be pretextual; it is

RECOMMENDED that the Florida Commission on Human Relations enter a final order

denying relief to the Petitioner, and dismissing her Petition for Relief.

Respectfully submitted,

Morgan, Lewis & Bockius LLP
Attorneys for Washington Mutual Bank, F.A.

By:,

Mark-R. Cheskin, Esq. v \
Florida Bar No. 708402
E-mail: mcheskin@morganlewis.com
Sharon A. Lisitzky, Esq.
Florida Bar No. 0382700
E-mail: slisitzky@morganlewis.com
200 S. Biscayne Boulevard, Suite 5300
Miami, Florida 33131-2339
Telephone:305-579-0320
Facsimile: 305-579-0321

15l’HI/401714.1

MORGAN, LEWIS & BOCKIUS LLP
5300 FIRST UNION FINANCIAL CENTER. 200 S. © I5CAYNE BOULEVARD. MIAMI, FLORIDA 33131-2330 » TELEPHONE 1305) 570-0300

16



Received Event (Event Succeeded)

Time:
Sender:

1:37 PM
305 579 0321

3/2/01Date:
- Pages:

Remote CSID: Mf5$%i?7&)@22i3:46 FR MORGAN,LEWIS LLP

17
305 579 0321 TO 12727*4888880000« P.17/17

Case No. 00-1126

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Recommended Order was mailed this

day of March, 2001, to Chiara Spradlin, 5802 Mango Road, West Palm Beach, FloridaZ"d
33413,
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