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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

WILFORD EVANS,                    )
                                  )
     Petitioner,                  )
                                  )
vs.                               )   Case No. 00-0737
                                  )
SUNRISE COMMUNITY, INC.,          )
                                  )
     Respondent.                  )
__________________________________)

RECOMMENDED ORDER

Pursuant to notice, the Division of Administrative

Hearings, by its duly-designated Administrative Law Judge,

Stephen F. Dean, held a formal hearing in the above-styled case

on June 2, 2000 in Tallahassee, Florida.

APPEARANCES

     For Petitioner:  Wilford Evans, pro se
                      925 Cochran Street
                      Tallahassee, Florida  32301

     For Respondent:  Steven M. Weinger, Esquire
                 Kurzban, Kurzban, Weinger
                   & Tetzeli, P.A.
                 2650 Southwest 27th Avenue
                 Second Floor
                 Miami, Florida  33133

STATEMENT OF THE ISSUES

Whether Petitioner was discriminated against by being given

poor evaluations, receiving disciplinary action as the result of
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grievances, and being passed over for a promotion because of his

race.

PRELIMINARY STATEMENT

Petitioner was an employee of Respondent.  He filed a claim

of discrimination with the Commission on Human Relations

(Commission) on March 19, 1996.  This claim was investigated by

the Commission, and a determination of no cause was made.  On

November 24, 1999, the Commission notified Petitioner of its

findings and of his right to request a formal hearing.  On

December 23, 1999, Petitioner filed his request for a formal

hearing with the Commission which referred it to the Division of

Administrative Hearings on February 11, 2000.

The case was noticed for hearing on June 2, 2000, by a

notice dated March 29, 2000.  The case was heard as noticed.

Petitioner called Joe McCabe, Cynthia Stringer, Archie Harris,

and Ruth Kohler, whom Respondent made available, and introduced

Petitioner's Exhibits 1, 2, 3, and 4 into the record.

Respondent called Kristen Korinko, as well as examining the

witnesses called by Petitioner, and introduced Respondent's

Exhibits 1, 2, 3, 4, and 5 into the record.

Petitioner contends that he was not promoted, received poor

evaluations and reprimands because he was black.  Respondent

contends that Petitioner received reprimands for his harassing

conduct, which was unacceptable, and his poor job performance
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resulted in the poor evaluations.  Respondent contends that

Petitioner was not promoted because the person promoted was more

qualified than Petitioner, not because Petitioner was poorly

qualified.  More importantly, Respondent points out that the

person promoted was a black female, and Petitioner failed to

show any racial motive in the actions against him.

Respondent filed proposed findings which were read and

considered.  Petitioner did not file proposed findings.  A

transcript was not ordered.

FINDINGS OF FACT

1.  Petitioner was an employee of Respondent, Sunrise

Community, Inc.

2.  He was employed by Respondent for eleven years.  He

worked as a caregiver in a facility for persons requiring

intermediate care or therapy.  He was a home manager supervising

several co-workers in caring for and training mentally

handicapped residents.

3.  Approximately one year prior to filing his complaint in

1996, Petitioner was counseled for improperly touching a female

employee with whom he worked.

4.  He did not perform certain activities associated with

his job.

5.  Because of his conduct and work deficiencies,

Petitioner was given a poor performance evaluation.
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6.  Subsequently, a promotional position became open.

Petitioner applied for the opening.  He was qualified for the

position.  He was not promoted.

7.  Petitioner is a black male.

8.  Petitioner asserts that he was not promoted because he

is a black male.

9.  The evidence shows that Petitioner did touch a female

co-worker inappropriately, and that Respondent gave him a

reprimand for this conduct.  He received a poor performance

evaluation.  Such evaluations are by their nature subjective;

however, the reprimand and his poor job performance were

sufficient cause to reduce his evaluation.

10.  The promotional position was filled by a black female

employee of the company who had more experience than Petitioner,

and who had previously performed similar duties.

11.  There was no showing that the grievances, evaluations,

or failure to promote were racially motivated.

CONCLUSIONS OF LAW

12.  The Division of Administrative Hearings has

jurisdiction over the parties and subject matter of this hearing

pursuant to Section 120.57(1), Florida Statutes.

13.  Petitioner has the burden of proof in this case to

show that he was discriminated against on the basis of race.

See McDonnell Douglas v. Green, 411 U.S. 792 (1973).  Section
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760.10(1)(a), Florida Statutes, provided that it is an unlawful

employment practice to discharge any individual or otherwise

discriminate against an individual with respect to compensation,

terms, conditions, or privileges of employment on the basis of

race.

14.  Petitioner alleges that three things occurred that

were adverse to him:  he was counseled as the result of a

grievance that was filed against him; he received poor

performance evaluations; and he was not promoted.

15.  The facts reveal that there was just cause for the

grievance and Petitioner's conduct was sufficient to warrant

counseling.

16.  The facts reveal that Petitioner was counseled about

poor job performance, and the failure to perform certain

activities.  This was the basis for his poor performance

evaluation.

17.  Both of the actions above, in the absence of some

additional adverse impact, do not constitute activities for

which relief can be granted, i.e., they are not discrimination

with respect to compensation, terms, conditions, or privileges

of employment.  The failure to promote can be such an activity

which impacts compensation.
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18.  In this case, the evidence shows that Petitioner was

not promoted; however, the person who was promoted has more

experience, better credentials, and is also black.

19.  Petitioner has not provided any added information

showing that Respondent discriminated against him on the basis

of race.

RECOMMENDATION

Based upon the foregoing findings of fact and conclusions

of law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter its final order dismissing Petitioner's Petition.

DONE AND ENTERED this 21st day of August, 2000, in

Tallahassee, Leon County, Florida.

                         ___________________________________
                         STEPHEN F. DEAN
                         Administrative Law Judge
                         Division of Administrative Hearings
                         The DeSoto Building
                         1230 Apalachee Parkway
                         Tallahassee, Florida  32399-3060
                         (850) 488-9675   SUNCOM 278-9675
                         Fax Filing (850) 921-6847

               www.doah.state.fl.us

                         Filed with the Clerk of the
                         Division of Administrative Hearings
                         this 21st day of August, 2000.

COPIES FURNISHED:

Wilford Evans
925 Cochran Street
Tallahassee, Florida  32301
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Steven M. Weinger, Esquire
Kurzban, Kurzban, Weinger
  & Tetzeli, P.A.
2650 Southwest 27th Avenue
Second Floor
Miami, Florida  33133

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)TERRY B. HILLMAN,
)
)Petitioner,
)
) Case No. 00-2654vs.
)
)CHEM-POLYMER CORPORATION,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

! On September 12, 1997, the Petitioner filed a complaint with

the Florida Commission on Human Relations (FCHR) alleging age

The matter was assigned FCHRdiscrimination by the Respondent.
J:

Complaint No. 97-S145.

Section 760.11(8), Florida Statutes, provides as follows:

In the event that the commission fails
to conciliate or determine whether there is
reasonable cause on any complaint under this
section within 180 days of the filing of the
complaint, an aggrieved person may proceed
under subsection (4), as if the commission
determined that there was reasonable cause.

(8)

-i

1 In this case, the FCHR failed to conciliate or make a

reasonable cause determination within the 180-day time frame
I

1998; accordingly, the Petitioner wasi ending on March 11,
' ^ * «•- -v s * .

entitled to proceed as if a determination of reasonable cause had

been made by the commission.

ŜecEion 76b:i1(4), Florida Statutes sets forth the

available options to an aggrieved person following a

determination of reasonable cause. The section provides as

follows:
i
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(

(4) In the event that the commission
determines that there is reasonable cause to
believe that a discriminatory practice has
occurred in violation of the Florida Civil
Rights Act of 1992, the aggrieved person may
either;
(a) Bring a civil action against the person
named in the complaint in any court of
competent jurisdiction; or
(b) Request an administrative hearing under
ss. 120.569 and 120.57.

£

Section 760.11(6), Florida Statutes, sets forth requirements

related to a request for an administrative hearing under the

provisions of Section 760.11(4)(b), and in relevant part provides
4

as follows:

(6) Any administrative hearing brought
pursuant to paragraph (4)(b) shall be
conducted under ss. 120.569 and 120.57. . .
An administrative hearing pursuant to
paragraph (4)(b) must be requested no later
than 35 days after the date of determination
of reasonable cause by the commission. . . .

According to the governing statute, the Petitioner's request

for an administrative hearing was to be filed not later than

There is no indication that a request forApril 15, 1998.

administrative hearing was filed on or about April 15, 1998;
i

accordingly the Petitioner waived the right to an administrative

hearing on this matter.

Despite the expiration of the 1998 deadline, the FCHR on

April 12, 2000, issued a "Notice of Determination: No Cause" to

Section 760.11(7), Florida Statutes, sets forththe Petitioner
i

the available options to an aggrieved person following a

determination of "no cause", and provides as follows:

If the commission determines that there is
not reasonable cause to believe that a
violation of the Florida Civil Rights Act of
1992 has occurred, the commission shall

2
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l:w
The aggrieved persondismiss the complaint,

may request an administrative hearing under
120.569 and 120.57, but any such request f

ss.
must be made within 35 days of the date of
determination of reasonable cause and any
such hearing shall be heard by an
administrative law judge and not by the
commission or a commissioner.

:

If the
aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred.i

The April 12 "Notice of Determination: No Cause" advised

that the failure to request an administrative hearing prior to

the end of the 35-day period would result in entry of a Notice of

There was no request for hearing filed prior to the

expiration on May 17, 2000, of the 35 day period.

On May 18, 2000, the FCHR issued a Notice of Dismissal of

Complaint No 97-S145 based on the failure to filed a request for

administrative hearing.

On May 22, 2000, the Petitioner filed a Petition for Relief

seeking to have the matter heard in an administrative hearing.

On June 29, 2000, the FCHR filed the request with the Division of

!

I
:i

A

Dismissal.
1

i

i
i
1
A

;

d

i
i

Administrative Hearings which scheduled the matter for a-
I
I - *

" *

,' :
>

September 11, 2000, formal hearing.
A

i
On August 9, 2000, the Respondent filed a Request to Take*

A

w*® Judicial Notice and a Motion for Entry of Recommended Order of4 -1 .

(

4 On August 10, 2000, the Respondent filedDismissal in this case.
I
t

' •>. * - ' < & v--.* u ^ ,- . *.*?» *%.*— - -s . ..

a Memorandum of Law m Support of the Motion. The Petitioner has
4
•i

1
filed no reiponiew£o the Request or the Motion.J.i The Request toj

1 Take Judicial Notice is granted. c

j
4

i

J

:

! i
\

3

_f > ..*
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As set forth above, the Petitioner's request for an

administrative hearing was due to be filed not later than

April 15, 1998. No request was apparently filed.

Although the time for requesting the hearing had already

expired, the FCHR arguably provided a second opportunity for the

Petitioner to request a formal hearing by the April 12, 2000,

issuance of the "Notice of Determination: No Cause". The second

5

!

i

opportunity expired on May 17, 2000, and the FCHR dismissed the
i

complaint on the next day.

Under the circumstances set forth herein, the Petitioner's4
J

request for hearing was untimely and must be dismissed.

Milano v. Moldmaster. Inc., 703 So. 2d 1093 (Fla. 4th DCA 1997).

RECOMMENDATION

Based on the foregoing, it is hereby
4

*
t RECOMMENDED that
\
i s:-l The Florida Commission on Human Relations enter a final

order dismissing the request for hearing filed in this case.

DONE AND ENTERED this

Tallahassee, Leon County, Florida.

i
1
i day of August, 2000, in

i

WILLEM F. QUATTLEBAUM
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

i r:- •

1 --4.1-: .7YfS'X.i,. \

!
4

‘n’

J

-i

Filed with the Clerk of the
Division of Administrative Hearings
this day of August, 2000.•.?.«

i

i

4
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1

COPIES FURNISHED:
i

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida 32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida

J
i

32303-4149
t

Robert E. Tardif, Jr., Esquire
Duncan & Tardif, P.A.
1601 Jackson Street, Suite 101
Post Office Box 249
Fort Myers, Florida

4

33902-02494

Patricia A. Black, Esquire
1415 Dean Street, Suite 101
Fort Myers, Florida 33901

4
3
;

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS
;
i

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order. Any exceptions to
this Recommended Order must be filed with the agency that will
issue the Final Order in this case.

i

!

1

1

j

i
i

i •J *:
.11V

1 s<̂ l:

1
v--- • -

- . • -• -
• i.’t * :-VV

•' .
>

i
i ::
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i
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