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' - aISTATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS CO JUL

CASE NO./00-099

W. RICHARD HALL,
i

Petitioner,

v.
LA AMISTAD R.T.C.,

Respondent.

RESPONDENT LA AMTSTAD R.T.C/S
RESPONSE TO HALL’S EXCEPTION TO

RECOMMENDED ORDER OF DISMISSAL
1
!
1
i

V.' :. .'i&'i' f.*"-*.-!! Respondent La Amistad R.T.C. (“La Amistad”) responds to Petitioner W. Richard
Hall’s Exception to Recommended Order of Dismissal (“Exception”) pursuant to Florida
Administrative Code Rule 28-106.217 as follows:

1. The first reason the Exception should be rejected is that it was not timely filed.
According to section 120.57(l)(k), Florida Statutes (1999), any party wishing to object to

the recommended order of an administrative law judge or other hearing officer must file

exceptions within 15 days, or they are waived. In this case, while Hall’s Exception
represents that it was telecopied on June 21, 2000 to “Sharon Moultry, Clerk, and Danna
Baird, Florida Commission on Human Relations,” there is no record of the receipt of the
document.1 Furthermore, while the Exception certificate shows that it was telecopied and
mailed to the Commission on June 21, 2000, the envelope in which it came to undersigned
counsel had a postmark of June 29, 2000, eight days later. A copy of the envelope' is

There is no excuse for such a gap between Hall ' s alleged filing
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attached as Exhibit “A
i
I

J

1 The office of the undersigned has confirmed with the computerized docket, with
the Department of Administrative Hearings, and with the Commission that the Exception
has not been received as of the date of La Amistad’s Response.

J
1

:

j
A

iBUNNELL. WOULFE. K 1 RSCHBAUM, KELLER, COHEN & MclNTYRE, P.A.. PO ORAWER 030340, FORT LAUDERDALE, FL 33303-0340 •( 954) 761-8600i •

1



with the Commission and his service on La Amistad, particularly given the 10-day time

period within which La Amistad must respond.

The second reason the Exception should be rejected is that even if it had been2.

timely filed and served, it is meritless, as La Amistad explains below.

3. The Administrative Law Judge’s April 11, 2000 Order to Show Cause (“Show

Cause Order”) states the facts upon which this dispute was based:

on May 30, 1995 Hall filed a Charge of Discrimination with the
Commission;

a.

the Commission did not make a determination within the 180
days provided by section 760.11(3), Florida Statutes (1999);

b.

and

on January 7, 2000, Hall filed an election of rights with the
Commission seeking an administrative hearing.

c.

i

In the seven-page Show Cause Order, the ALJ cautioned that the above facts, if established

or admitted, could bar Hall’s claim. The Show Cause Order then carefully analyzed each

legal ground that might allow Hall to avoid the time bar and asked the parties to address

each in their respective Responses.

In its May 9, 2000 Response to Order to Show Cause, La Amistad agreed with4.

the ALJ that the facts evidenced by the record were undisputed. It also provided an analysis

of the relevant statutes and cases showing not only that Hall’s request for an administrative

hearing was untimely but also that no equitable doctrine or theory altered that conclusion.

La Amistad also pointed additional, and critical, facts supported by the record.5.

On September 23, 1996 Hall was notified by the Commission that the 180-day period had

elapsed and he therefore had four options: (a) file a civil action; (b) file a petition to have

the case heard by an administrative law judge; (c) request a right to sue in federal court; or

2
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(d) allow the Commission to continue. The Commission’s letter enclosed a response form !
.

specifically referring Hall to section 760.11, which contains all the time frames and

parameters necessary for him to timely pursue his remedies. Yet from September 23, 1996

to January 7, 2000, Hall did nothing.

In his May 15, 2000 Response to Order to Show Cause, Hall did not contest

any of the facts found by the ALJ. Instead, he explained only that he was a lay person

6.!

I

unschooled in the practice of law and that he did not realize the Commission’s failure to

make a determination within 180 days triggered any responsibility on his part.

La Amistad’s Reply to Hall’s Response argued that Hall’s failure to apprize7.

himself of the statutory time frames was inexcusable, particularly in light of the

Commission’s letter and the reply form, and that the fact Hall is a lay person who chose to

represent himself does not relieve him of his obligation to leam and comply with applicable

rules and guidelines.

On June 6, 2000, the ALJ filed the 27-page Recommended Order of Dismissal8 .
1

i

(“Recommended Dismissal Order”), which contains findings of fact, an analysis of each1
i

applicable statute and case, conclusions of law, and the recommended disposition of this

case. The Recommended Dismissal Order again analyzes each basis upon which Hall’s:

request for an administrative hearing could possibly be found timely, and rejects each as
- - ----- . . y r. ...

unsupported by the facts

=1i
i

Hall’s Exception reargues the same grounds set forth in his Response. He9l
i
i •v»- - -r-1''•!

again claims he should not be required to comply with the statutes and rules governing these

proceedings because he is a lay person, that he was unaware of the statutory time frames, and
A
\
i
:-3
i
i
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that nothing he received from the Commission advised him of his responsibilities. These s

i

are the same arguments made to and rejected by the ALJ.

At this juncture, under section 120.57(1), Florida Statutes (1999), the10.

Commission may: a) adopt the Recommended Dismissal Order as its final order; or (b)

reject or modify the conclusions of law over which it has substantive jurisdiction and

interpretation of administrative rules over which it has substantive jurisdiction if it states

with particularity its reasons for doing so and finds that its substituted conclusion of law or

interpretation of administrative rule is as more or more reasonable than that which was

rejected or modified. The Commission may not reject or modify findings of fact unless it
<

first determines from a review of the entire record, and states with particularity in the order,

that the findings of fact were not based upon competent substantial evidence or that the

proceedings on which the findings were based did not comply with essential requirements

i

of law. § 120.57(1), Fla. Stat. (1999).1

i 11. There is no basis upon which the Commission may disturb the findings of fact,4i
i
i
i because they supported by substantial, competent, and undisputed evidence in the record.i
*

See Berger v. Department of Professional Regulation, Bd. of Dentistry,653 So. 2d 479, 480i

(Fla. 1st DCA 1995). Therefore, unless the Commission is able to reject or modify the

conclusions of law over which it has substantive jurisdiction or interpretation of
4
:!

i

administrative rules over which it has substantive jurisdiction, it must adopt the
1

I
Recommended Order as its final orderJ

1

12. A review of both the Show Cause Order and the Recommended Dismissal
\ ' ;

! Order show that there is no basis upon which the Commission may reject or modify the

ALJ’s conclusions of law. First, they necessarily flow directly from the factual findings and

j . .

4;
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therefore may not be rejected because they have substantial competent evidentiary support.
See Berger,653 So. 2d at 480;Sowt/z E7a. Water Mgmt. Dist. v. Caluwe,459 So. 2d 390, 395

(Fla. 4th DCA 1984). Second, there is no claim that the proceedings on which the findings

were based did not comply with the essential requirements of law from which the findings

could reasonably be inferred. See Schrimsher v. School Bd. of Palm Beach County, 694 So.

2d 856, 860 (Fla. 4th DCA 1997).

Finally, the Commission should adopt the Recommended Dismissal Order13.

because each conclusion of law is well grounded in the statutes, rules, and cases upon which

the ALJ relied. And as the Recommended Dismissal Order notes, there is no exception that

applied to toll Hall’s time to file his election of rights. Of the four exceptions discussed by

the ALJ: a) the doctrine of equitable tolling does not apply to enlarge Hall’s filing time

because the time gap was so extensive and because he gave no good cause for the delay; (2)

the “clear point of entry” doctrine does not apply to enlarge his time because the clear point

of entry requirement is satisfied by section 760.11; (c) the doctrine of equitable estoppel

does not apply to enlarge his time because neither the Commission nor La Amistad did

anything to prevent Hall from timely filing; and the fact that Hall is not an attorney does not

relieve him of the consequences of his choice to represent himself.S

Because the Recommended Dismissal Order correctly states the facts and the14.:
•;

:•

law, it should be adopted as the final order of the Commission
.4*

*- . v • irJ. •» «
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WHEREFORE, Respondent LA AMISTAD, R.T.C., respectfully requests that the
!

i
i

... -.- • v-.irVr;7-v:.t-'V.'.-r • -7Commission enter its Order adopting the Recommended Dismissal Order as its final order

and closing this case
52-5-
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WE HEREBY CERTIFY that a true and correct copy of the above and foregoing was

furnished by U.S. Mail to W. Richard Hall, 109-A Springwood Circle, Longwood, Florida

32750, Barbara Tashlein, Human Resource Manager,La Amistad R.T.C., 1650 Park Avenue

North, Maitland, Florida 32751, and to Sharon Moultry, Clerk, Florida Commission on

Human Relations, 325 John Knox Road, Building F, Suite 240, Tallahassee, Florida 32303-
4149, this , 2000.

Respectfully submitted,

BUNNELL, WOULFE, KIRSCHBAUM,
KELLER, COHEN & McINTYRE, P.A.
Attorneys for La Amistad R.T.C.
888 East Las Olas Boulevard
4th Floor
Fort Lauderdale, Florida 33301
(954) 761-8600
Facsimile (954) 463-6643

/

/'
1Bv: /

/ Nancy WuGreg^ire
Florida Bar No. 475688
Jay Cohen
Florida Bar No. 292192
Matthew Klein
Florida Bar No. 0992781
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