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)Petitioner,
)
) Case No. 00-1782vs.
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)HILLSBOROUGH COUNTY,
)
)Respondent.
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RECOMMENDED ORDER OF DISMISSAL i-
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On May 12, 2000, Respondent filed a Motion to Dismiss for
l

Petitioner has not responded in the timeLack of Jurisdiction. V

Code Rule 28-106.204(1)allotted by Florida t

The Motion to Dismiss for Lack of Jurisdiction correctly
V-ir v?''mm- :*p
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points out that, while the Florida Commission on Human Relations

(FCHR) did not complete an investigation and did not make a

determination as to cause, the Charge of Discrimination was just

(It was not filed with

t

r-

r

. r
filed on March 2, 2000, at the earliest.

i.

Section 760.11(8), Florida StatutesFCHR until April 10, 2000.)

(1999), provides that no administrative action can commence until

either FCHR determines cause or 180 days passes without a cause

determination. For that reason, this administrative action is

premature.

For the foregoing reasons, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order of dismissal without prejudice.
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All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that will
issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MARIA J. GREEN,                  )
                                 )

Petitioner,                 )
                                 )
vs.                              )   Case No. 00-1127
                                 )
AMERICAN HOME COMPANIONS, INC.,  )
f/k/a CENTRAL LIVE IN            )
AGENCY, INC.,                    )
                                 )

Respondent.                 )
                                 )

RECOMMENDED ORDER OF DISMISSAL

     On April 11, 2000, an Order to Show Cause required the

parties to file a written response stating why this case should

or should not be dismissed for the reasons stated in the Order to

Show Cause.  Petitioner did not file a response to the Order to

Show Cause.  Respondent timely filed its response on May 15,

2000.

STATEMENT OF THE ISSUE

The issue for determination is whether Petitioner's claim is

barred by Section 760.11(7), Florida Statutes (1999), because

Petitioner filed a request for hearing more than 35 days after

the time prescribed in Section 760.11(3) for a determination of

reasonable cause by the Florida Commission on Human Relations

(the "Commission"). (All statutory references are to Florida

Statutes (1999) unless otherwise stated).  

FINDINGS OF FACT

1.  Respondent employed Petitioner until June 15, 1995. 
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Petitioner filed a Charge of Discrimination with the Commission

on July 10, 1995. 

2.  The Charge of Discrimination alleges that Petitioner was

forced to leave her position of employment because of

Petitioner's religion.  The Charge of Discrimination alleges, in

relevant part, that Respondent terminated Petitioner's employment

because she is Christian and "always trying to convert people."

Time Limits
 

3.  The Charge of Discrimination was timely filed pursuant

to Section 760.11(1).  The filing date of July 10, 1995, fell

within 365 days of June 15, 1995, which is the date of the

alleged discrimination.   

4.  Section 760.11(3) authorizes the Commission to issue a

determination of reasonable cause within 180 days of July 10,

1995; the date Petitioner filed the Charge of Discrimination. 

Counting July 11, 1995, as the first day of the 180-day time

limit, Section 760.11(3) authorized the Commission to determine

reasonable cause no later than January 6, 1996.  The Commission

issued a Notice of Determination: No Cause on January 31, 2000.

5.  Section 760.11(7) required Petitioner to file a request

for hearing within 35 days of January 6, 1996.  Counting

January 7, 1996, as the first day of the 35-day period, Section

760.11(7) required Petitioner to file a request for hearing no

later than February 10, 1996. 

6.  Petitioner did not timely file a request for hearing. 

Petitioner first requested a hearing in the Petition for Relief

filed on February 18, 2000.  Petitioner filed her request for
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hearing approximately 1,468 days late and 1,503 days after the

expiration of the 180-day time limit prescribed in Section

760.11(3).  Petitioner did not respond to the Order to Show Cause

to explain why she filed the request for hearing late.

7.  Section 760.11(7) statutorily bars Petitioner's claim. 

Section 760.11(7) expressly provides, in relevant part: 

If the aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred.

CONCLUSIONS OF LAW

8.  The Division of Administrative Hearings has jurisdiction

over the parties and the subject matter in this proceeding.  The

parties received adequate notice of the administrative hearing. 

Section 120.57(1).

Time Limits

9.  Section 760.11(3), in relevant part, provides that the

Commission "shall determine," within 180 days from the date that

an aggrieved party files a Charge of Discrimination, whether

there is reasonable cause to believe a discriminatory practice

has occurred.  If the Commission issues a determination of

reasonable cause within the 180-day time limit and the aggrieved

party wishes to pursue the claim, Sections 760.11(4)(a) and (b),

respectively, authorize the aggrieved party to either bring a

civil action in court or request an administrative hearing; but

not both.  Sections 760.11(5) and (7), respectively, require the

civil action or request for administrative hearing to be filed

within one year or 35 days of the date the Commission determines

reasonable cause. 
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10.  If the Commission does not determine reasonable cause

within 180 days, Section 760.11(8) authorizes an aggrieved party

to file either a civil action or request for administrative

hearing as if the Commission had determined reasonable cause

within the 180-day time limit in Section 760.11(3).  However,

Section 760.11 is silent as to the point at which the one-year

and 35-day filing requirements in Section 760.11(5) and (7) begin

to run when the Commission fails to act within 180 days.

     11.  The one-year and 35-day filing requirements in Sections

760.11(5) and (7) begin to run at the same point.  Both filing

requirements were enacted in the same act and relate to the same

subject matter, i.e., time limits applicable to the mutually

exclusive remedies authorized in Section 760.11(4)(a) or (b).

Joshua v. City of Gainesville, 734 So. 2d 1068, 1069-1070 (Fla.

1st DCA 1999).  The filing requirements in Section 760.11(5) and

(7) are imbued with the same spirit, are actuated by the same

policy, and must be considered in pari materia in a manner that

harmonizes them and gives effect to legislative intent for the

entire act.  See, e.g., Major v. State, 180 So. 2d 335, 337 (Fla.

1965); Abood v. City of Jacksonville, 80 So. 2d 443, 444-445

(Fla. 1955); Tyson v. Stoutamire, 140 So 454, 456 (Fla. 1932);

Agency for Health Care Administration v. Wingo, 697 So. 2d 1231,

1233 (Fla. 1st DCA June 27, 1997); Armas v. Ross, 680 So. 2d

1130, 1130 (Fla. 3d DCA 1996); State Farm Mutual Automobile

Insurance Company v. Hassen, 650 So. 2d 128, 133 n. 5 (Fla. 2d

DCA 1995); Schorb v. Schorb, 547 So. 2d 985, 987 (Fla. 2d DCA

1989); Escambia County Council on Aging v. Goldsmith, 465 So. 2d
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655, 656 (Fla. 1st DCA 1985); Jackson v. State, 463 So. 2d 373,

373 (Fla. 5th DCA 1985), reh'g denied. 

12.  The one-year filing requirement in Section 760.11(5)

begins to run on the first day after the 180-day time limit in

Section 760.11(3).  If the Commission issues a determination of

reasonable cause after 180 days or never issues a determination

of reasonable cause, a civil action filed more than one year

after the 180-day time limit is statutorily barred by Section

760.11(5).  Joshua, 734 So. 2d at 1070-1071 (question certified

to the Florida Supreme Court) rev. granted 735 So. 2d 1285 (Fla.

1999); Adams v. Wellington Regional Medical Center, Inc., 727 So.

2d 1139 (Fla. 4th DCA 1999) (question certified to the Florida

Supreme Court); Daugherty v. City of Kissimmee, 722 So. 2d 288

(Fla. 5th DCA 1998); Crumbie v. Leon County School Board, 721 So.

2d 1211 (Fla. 1st DCA 1998); Kalkai v. Emergency One, 717 So. 2d

626 (Fla. 5th DCA 1998); Milano v. Moldmaster, Inc., 703 So. 2d

1093, 1094-1095 (Fla. 4th DCA 1998).  See also Sasser M. and

Stafford S., "Defining the Hourglass: When Is a Claim Under the

Florida Civil Rights Act Time Barred?", 73 Fla. B.J. 68 (Dec.

1999).

13.  The 35-day filing requirement in Section 760.11(7) also

begins to run on the first day after the 180-day time limit in

Section 760.11(3).  If the Commission issues a determination of

reasonable cause after 180 days or never issues a determination

of reasonable cause, a request for an administrative hearing

filed more than 35 days after the 180-day time limit is

statutorily barred by Section 760.11(7).  See, e.g., Joshua, 734
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So. 2d at 1070-1071; Adams, 727 So. 2d at 1139; Daugherty, 722

So. 2d at 288; Crumbie, 721 So. 2d at 1211; Kalkai, 717 So. 2d at

626; Milano, 703 So. 2d at 1094-1095.  See also Hall v. Boeing

Aerospace Operation, 20 FALR 2596 (1998); Gessler v. Department

of Business and Professional Regulation, 627 So. 2d 501, 504

(Fla. 4th DCA 1993), reh. denied, dismissed, 634 So. 2d 624 (Fla.

1994)(agency is bound by its administrative orders pursuant to

the doctrine of stare decisis).  Compare Nordheim v. Department

of Environmental Protection, 719 So. 2d 1212, 1214 (Fla. 3d DCA

1998) (agency refusal to consider its prior decision is abuse of

discretion) with Caserta v. Department of Business and

Professional Regulation, 686 So. 2d 651, 653 (Fla. 5th DCA 1996)

(Section 120.53 requirement for subject matter index does not

begin until effective date of 1992 amendment). 

14.  In this case, Petitioner filed her Charge of

Discrimination on July 10, 1995.  Counting July 11, 1995, as the

first day of the 180-day period, Section 760.11(3) authorized the

Commission to issue a determination of reasonable cause no later

than January 6, 1996.

15.  The 35-day filing requirement in Section 760.11(7)

began to run in this case on January 7, 1996.  Section 760.11(7)

required Petitioner to file a request for hearing in the Petition

for Relief no later than February 10, 1996. 

16.  Petitioner did not file a request for hearing until

February 18, 2000.  Petitioner filed the request for hearing

1,468 days late and 1,503 days after the 180-day time limit in

Section 760.11(3).
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Statutory Authority

17.  Section 760.11(3) provides that the Commission "shall

determine" reasonable cause within 180 days of the date

Petitioner filed the Charge of Discrimination on July 10, 1995.

The statute does not state that the Commission shall determine

reasonable cause within 180 days or anytime thereafter.  After

January 6, 1996, the Commission had no statutory authority to

act.  Neither the Commission nor DOAH can adopt an interpretation

of Section 760.11(3) that enlarges, modifies, or contravenes the

180-day time limit prescribed by the legislature.  Sections

120.52(8)(c) and 120.68(7)(e)4.  See also DeMario v. Franklin

Mortgage & Investment Co., Inc., 648 So. 2d 210, 213-214 (Fla.

4th DCA 1994), rev. denied, 659 So. 2d 1086 (Fla. 1995) (agency

lacks authority to impose time requirement not found in statute);

Department of Health and Rehabilitative Services v. Johnson and

Johnson Home Health Care, Inc., 447 So. 2d 361, 362 (Fla. 1st DCA

1984) (agency action that ignores some statutory criteria and

emphasizes others is arbitrary and capricious).

18.  Florida Administrative Code Rule 60Y-5.008(1) requires

an aggrieved party to file a Petition for Relief requesting an

administrative hearing within 30 days of service of a Notice of

Determination of No Reasonable Cause.  (Unless otherwise stated,

all references to rules are to rules promulgated in the Florida

Administrative Code in effect on the date of this Recommended

Order.)  Rule 60Y-5.008(2) provides that the Commission may grant

an extension of time to file a request for hearing upon a showing
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of good cause if the aggrieved party files a motion for extension

of time within the 30-day period prescribed in Rule 60Y-5.008(1).

19.  Rule 60Y-5.008 is limited in scope to cases in which

the Commission issues a valid determination of reasonable cause

in 180 days.  The express terms of the rule do not reach

situations where the Commission fails to issue a determination of

reasonable cause.  Neither the Commission nor DOAH can deviate

from Rule 60Y-5.008.  Section 120.68(7)(e)2.  An agency's

deviation from a valid existing rule is invalid and

unenforceable.  Federation of Mobile Home Owners of Florida, Inc.

v. Florida Manufactured Housing Association, Inc., 683 So. 2d

586, 591-592 (Fla. 1st DCA 1996); Gadsden State Bank v. Lewis,

348 So. 2d 343, 346-347 (Fla. 1st DCA 1977); Price Wise Buying

Group v. Nuzum, 343 So. 2d 115, 116 (Fla. 1st DCA 1977).

20.  Even if Rule 60Y-5.008 applied to situations in which

the Commission fails to issue a notice of determination in 180

days, the rule's authority to extend the 30-day filing

requirement cannot be construed in a manner that effectively

extends the 180-day time limit in Section 760.11(3).  The 30-day

filing requirement in Rule 60Y-5.008 begins to run on the first

day after the 180-day period in Section 760.11(3).  Cf. Joshua,

734 So. 2d at 1070-1071; Adams, 727 So. 2d at 1139; Daugherty,

722 So. 2d at 288; Crumbie, 721 So. 2d at 1211; Kalkai, 717 So.

2d at 626; Milano, 703 So. 2d at 1094-1095.  Petitioner did not

file a motion to extend the 30-day filing requirement within 30

days after the 180-day period.  
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21.  Neither the Commission nor DOAH can construe Rule 60Y-

5.008 to enlarge, modify, or contravene the 180-day time limit

the legislature prescribed in Section 760.11(3).  A rule cannot

impose a requirement not found in a statute or otherwise enlarge,

modify, or contravene the terms of a statute.  See, e.g.,

DeMario, 648 So. 2d at 213-214 (agency lacked authority to impose

time requirement not found in statute); Booker Creek

Preservation, Inc. v. Southwest Florida Water Management

District, 534 So. 2d 419, 423 (Fla. 5th DCA 1988) (agency cannot

vary impact of statute by creating waivers or exemptions) reh.

denied.  Where an agency rule conflicts with a statute, the

statute prevails.  Hughes v. Variety Children's Hospital, 710 So.

2d 683, 685 (Fla. 3d DCA 1998); Johnson v. Department of Highway

Safety & Motore Vehicles, Division of Driver's Licenses, 709 So.

2d 623, 624 (Fla. 4th DCA 1998); Willette v. Air Products, 700

So. 2d 397, 401 (Fla. 1st DCA 1997), reh'g denied; Florida

Department of Revenue v. A. Duda & Sons, Inc., 608 So. 2d 881,

884 (Fla. 5th DCA 1992), reh'g denied; Department of Natural

Resources v. Wingfield Development Company, 581 So. 2d 193, 197

(Fla. 1st DCA 1991) reh. denied.  See also Capeletti Brothers,

Inc. v. Department of Transportation, 499 So. 2d 855, 857 (Fla.

1st DCA 1987)(rule cannot expand statutory coverage) rev. denied,

509 So. 2d 1117.

22.  The record does not disclose why the Commission failed

to issue a determination of reasonable cause within the 180-day

time limit in Section 760.11(3).  The reason may be attributable

to administrative convenience or expediency related to a heavy
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caseload that prevents the agency from completing its

investigation within 180 days.  However, administrative

convenience or expediency cannot dictate the terms of the time

limits prescribed by the legislature in Section 760.11(3).

Cleveland Clinic Florida Hospital v. Agency for Health Care

Administration, 679 So. 2d 1237, 1241 (Fla. 1st DCA 1996) reh.

denied; Buffa v. Singletary, 652 So. 2d 885, 886 (Fla. 1st DCA

1995) reh. denied; Flamingo Lake RV Resort, Inc. v. Department of

Transportation, 599 So. 2d 732, 732 (Fla. 1st DCA 1992). 

23.  If administrative convenience were allowed to extend

the 180-day time limit prescribed in Section 760.11(3), the

result would subject the statutory time limit to a "manipulable

open-ended time extension. . . ."  Cf. Lewis v. Conners Steel

Company, 673 F.2d 1240, 1242 (11th Cir. 1982) (barring Title VII

lawsuit filed outside the 90-day period).  Such a result

". . . could render the statutory limitation meaningless."  Id. 

Jurisdiction

24.  Petitioner's claim is statutorily barred by Section

760.11(7).  In relevant part, Section 760.11(7) requires that

Petitioner's request for hearing in the Petition for Relief:

. . . must be made within 35 days of the date
of determination of reasonable cause [by the
Commission]. . . .  If the aggrieved person
does not request an administrative hearing
within the 35 days, the claim will be barred.
(emphasis supplied)

25.  The statutory bar to a claim filed more than 35 days

after the expiration of the 180-day time limit in Section

760.11(3) is not a jurisdictional bar to Petitioner's claim. 

Rather, failure to comply with the 35-day filing requirement in
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Section 760.11(7) admits a defense analogous to a statute of

limitations.  Milano v. Moldmaster, Inc., 703 So. 2d 1093, 1094-

1095 (Fla. 4th DCA 1997) reh. en banc clarification and

certification.  Accord Joshua, 734 So. 2d at 1068; Adams, 727 So.

2d at 1139; Daugherty, 722 So. 2d at 288; Crumbie, 721 So. 2d at

1211; Kalkai, 717 So. 2d at 626. 

26.  Florida courts holding that noncompliance with

statutory filing requirements is a jurisdictional bar generally

do so on the basis of specific statutory language.  Relying on

language in Section 194.171(6), for example, the Florida Supreme

Court has held that the 60-day filing requirement in Section

194.171(2) is a "jurisdictional statute of nonclaim."  Markham v.

Neptune Hollywood Beach Club, 527 So. 2d 814, 815 (Fla. 1988). 

Accord Wal-Mart Stores, Inc. v. Day, 742 So. 2d 408, 409 (Fla.

5th DCA 1999); Palmer Trinity Private School, Inc. v. Robbins,

681 So. 2d 809 (Fla. 3d DCA 1996); Hall v. Leesburg Regional

Medical Center, 651 So. 2d 231 (Fla. 5th DCA 1995); Walker v.

Garrison, 610 So. 2d 716 (Fla. 4th DCA 1992); Markham v.

Moriarty, 575 So. 2d 1307 (Fla. 4th DCA 1991), cert. denied, 502

U.S. 968, 112 S. Ct. 440 (1991); Gulfside Interval Vacations,

Inc. v. Schultz, 479 So. 2d 776 (Fla. 2d DCA 1985), rev. denied,

488 So. 2d 830 (Fla. 1986). See also Davis v. Macedonia Housing

Authority, 641 So. 2d 131, 132 (Fla. 1st DCA 1994) (the 60-day

filing requirement in Section 194.171(2) is a jurisdictional bar

to an action to contest loss of tax exemption for 1990).  Cf.

Pogge v. Department of Revenue, 703 So. 2d 523, 525-526 (Fla. 1st

DCA 1997) (the 60-day filing requirement in Section 72.011(2) is
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a jurisdictional bar to an action contesting the assessment of

taxes but was not a jurisdictional bar to an action for a refund

of taxes prior to 1991 when the legislature amended former

Section 72.011(6) to delete express language that Section 72.011

was inapplicable to refunds); Mikos v. Parker, 571 So. 2d 8, 9

(Fla. 2d DCA 1990) (the 60-day filing requirement in Section

194.171 was not a jurisdictional bar to a claim for refund of

taxes assessed in 1989).  Compare City of Fernandina Beach v.

Page, 682 So. 2d 573 (Fla. 1st DCA 1996); Joyner v. Roberts, 642

So. 2d 826 (Fla. 1st DCA 1994); and Chihocky v. Crapo, 632 So. 2d

230 (Fla. 1st DCA 1994) (the failure to strictly comply with

statutory notice procedures may toll the running of the 60-day

filing requirement in Section 194.171(2)). 

27.  Federal courts generally view the filing requirements

in discrimination cases as statutes of limitation rather than as

jurisdictional prerequisites to filing suit.  For example, 42

U.S.C. Section 2000e-5(f)(1) requires an aggrieved party to file

suit within 90 days after receipt of a right to sue letter from

the Equal Employment Opportunity Commission ("EEOC").  In

Espinoza v. Missouri Pacific Railroad Co., 754 F.2d 1247, 1250

(5th Cir. 1985), the court held that the 90-day filing

requirement in 42 U.S.C. Section 2000e-5(f)(1) is not a

jurisdictional prerequisite to suit but is a statute of

limitations subject to the doctrine of equitable tolling. 

28.  The Supreme Court has adopted a similar construction of

the requirement in 42 U.S.C. Section 2000e-16(c) for an aggrieved

party to file suit within 30 days after receipt of a right to sue
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letter from the EEOC.  In Irwin v. Department of Veterans

Affairs, 498 U.S. 89, 92, 111 S. Ct. 453, 455 (1990), the Court

resolved a conflict between federal appellate courts over whether

a late-filed claim deprived federal courts of jurisdiction.  In

Irwin, the Fifth Circuit Court of Appeals had held that federal

courts lacked jurisdiction over claims filed more than 30 days

after receipt of a right to sue letter.  Irwin v. Department of

Veterans Affairs, 874 F.2d 1092 (5th Cir 1989).  The holding by

the Fifth Circuit was in direct conflict with decisions in four

other courts of appeals.  Boddy v. Dean, 821 F.2d 346, 350 (6th

Cir. 1987); Martinez v. Orr, 738 F.2d 1107, 1109 (10th Cir.

1984); Milam v. United States Postal Service, 674 F.2d 860, 862

(11th Cir. 1982); Saltz v. Lehman, 672 F.2d 207, 209 (D.C. Cir.

1982).  The Supreme Court held that the 30-day filing requirement

is not jurisdictional but creates a "rebuttable presumption of

equitable tolling."  Irwin, 498 U.S. at 95-96, 111 S. Ct. at 457.

Equitable Tolling

29.  Florida courts have applied the doctrine of equitable

tolling to excuse an otherwise untimely initiation of an

administrative proceeding when four requirements are satisfied.

First, the filing requirement is not jurisdictional.  Cf.

Environmental Resource Associates of Florida, Inc. v. State,

Department of General Services, 624 So. 2d 330 (Fla. 1st DCA

1993) (Judge Zehmer dissenting, in relevant part, because the 21-

day time limit in that case was "not jurisdictional"); Castillo

v. Department of Administration, Division of Retirement, 593 So.

2d 1116 (Fla. 2d DCA 1992) (remanding the case for equitable
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considerations related to the "not jurisdictional" 21-day period

for challenging agency action).  Second, the delay is a minor

infraction of the filing requirement.  Stewart v. Department of

Corrections, 561 So. 2d 15 (Fla. 4th DCA 1990)(applying the

doctrine to excuse a request for hearing that was one day late);

Environmental Resource, 624 So. at 332-333 (Judge Zehmer's

dissenting opinion found that the delay was a minor infraction).

Third, the delay does not result in prejudice to the other party.

Stewart, 561 So. 2d at 16.  Fourth, the delay is caused by the

affected party's being misled or lulled into inaction, being

prevented in some extraordinary way from asserting his or her

rights, or having timely asserted his or her rights mistakenly in

the wrong forum.  Machules v. Department of Administration, 523

So. 2d 1132, 1133-1134 (Fla. 1988).  See Burnaman, R., "Equitable

Tolling in Florida Administrative Proceedings," 74 Fla. B.J. 60

(February 2000).

30.  The first requirement for equitable tolling is the only

requirement that is satisfied in this case.  The 35-day filing

requirement in Section 760.11(7) is not a jurisdictional

prerequisite to Petitioner's claim.  Irwin, 498 U.S. at 92, 111

S. Ct. at 455;  Milano, 703 So. 2d at 1094-1095.    

31.  The second requirement for equitable tolling is not

satisfied in this case.  The delay caused by the failure to

timely file a request for hearing was not a minor infraction but

was significant and lasted 1,468 days.  Vantage Healthcare

Corporation v. Agency for Health Care Administration, 687 So. 2d

306, 307 (Fla. 1st DCA 1997) (refusing to allow filing of letters
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of intent one day late in certificate of need process); 

Environmental Resource, 624 So. 2d at 331 (court refused to

reverse a final order denying a hearing where the request for

hearing was four days late).  

32.  The third requirement of the doctrine of equitable

tolling is not satisfied in this case.  The delay sought by

Petitioner would prejudice Respondent by adding 1,468 days to the

580-day time limit prescribed by the legislature in Section

760.11(1)(365 days), Section 760.11(3)(180 days), and Section

760.11(7)(35 days). 

33.  Petitioner did not explain that the fourth requirement

of the doctrine of equitable tolling was satisfied in this case.

 Petitioner failed to explain the delay in filing the request for

hearing as the result of being misled or lulled into inaction, of

being prevented in some extraordinary way from asserting his

rights, or of having timely asserted his rights mistakenly in the

wrong forum.  See, e.g., Perdue v. TJ Palm Associates, Ltd., 24

Fla. L. Weekly D1399 (Fla. 4th DCA June 16, 1999) (refusing to

remand a denial of a request for hearing where the recommended

order contained findings of fact and conclusions of law

supporting the denial of an untimely request for hearing).

Petitioner did not explain why she failed to request a hearing

earlier.

   34.  Even if Petitioner showed that she had been lulled into

inaction, Petitioner failed to show that she was lulled into

inaction by Respondent.  It is mere supposition to conclude that

Petitioner was lulled into inaction by the failure of the
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Commission to issue a notice of determination within the 180-day

time limit prescribed in Section 760.11(3).  Even if Petitioner's

evidence supported such a finding, the Commission is not a named

party to this proceeding. 

35.  The doctrine of equitable tolling generally has been

limited to cases in which one party has been lulled into inaction

or prevented from asserting his or her rights by the acts or

omissions of the party's adversary.  In Irwin, for example, the

Court held that the doctrine of equitable tolling applied to an

action brought by a discharged government employee against the

government.  The Court noted that the doctrine of equitable

tolling generally was limited to situations where a complainant

was induced or tricked by an adversary's misconduct into allowing

a filing deadline to pass.  Irwin, 498 U.S. at 96, 111 S. Ct. at

455.  

36.  The Florida Supreme Court has not limited the doctrine

of equitable tolling to cases in which a party is tricked or

induced by the misconduct of an adversary into allowing a filing

deadline to pass.  The Florida Supreme Court has expanded the

doctrine to reach cases where a party allows a filing deadline to

pass through the party's own inadvertence or mistake of law.  In

Machules, 523 So. 2d at 1132, the court held that a discharged

agency employee who chose to pursue a claim through union

grievance, and thereby allowed the time limits for requesting a

hearing to lapse, did not waive the right to a hearing.  

37.  In Machules, the court's expansion of equitable tolling

to inadvertence and mistake of law involved a state agency that
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was both a named party and an adversary to the discharged agency

employee.  The decision in Machules did not involve a state

agency that was a non-party in a case such as this in which two

or more named parties are adversaries and who are the real

parties in interest.  Machules, 523 So. 2d at 1132.

38.  Florida appellate courts have limited the doctrine of

equitable tolling in administrative cases to those involving

state agencies that are adversaries to substantially affected

parties.  See, e.g., Mathis v. Florida Department of Corrections,

726 So. 2d 389 (Fla. 1st DCA 1999), the court applied (state

agency was adversary in claim for back pay by agency's employee);

Avante, Inc. v. Agency for Health Care Administration, 722 So. 2d

965 (Fla. 1st DCA 1998) (state agency was adversary in action to

recover Medicaid payments); Unimed Laboratory, Inc. v. Agency for

Health Care Administration, 715 So. 2d 1036 (Fla. 3d DCA

1998)(state agency was adversary in action to recover Medicaid

payments); Haynes v. Public Employees Relations Commission, 694

So. 2d 821 (Fla. 4th DCA 1997) (state agency was adversary in

employee dismissal action); Phillip v. University of Florida, 680

So. 2d 508 (Fla. 1st DCA 1996) (state agency was adversary in

employee dismissal action); Abusalameh v. Department of Business

Regulation, 627 So. 2d 560 (Fla. 4th DCA 1993) (state agency was

adversary in license revocation proceeding); Environmental

Resource, 624 So. 2d at 331 (state agency that was adversary in

contract termination case did nothing to cause four-day delay in

filing request for hearing); Castillo, 593 So. 2d at 1117 (state

agency was adversary in beneficiary's claim for retirement
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benefits); Department of Environmental Regulation v. Puckett Oil

Co., 577 So. 2d 988(Fla. 1st DCA 1991) (state agency was

adversary in action seeking reimbursement of cleanup costs);

Stewart, 561 So. 2d 15 (state agency was adversary in employee

dismissal action).

39.  Florida courts have been reluctant to extend the

doctrine of equitable tolling to administrative cases in which a

state agency is only a nominal party rather than an adversary to

the affected party.  In Vantage Healthcare, 687 So. 2d at 307, a

state agency awarded a certificate of need to an applicant after

allowing the applicant to file its letter of intent one day late.

The agency applied the doctrine of equitable tolling to extend

the filing deadline by one day.  The court held that the doctrine

of equitable tolling does not apply to the certificate of need

application process because the application process:

. . . is not comparable to . . . judicial or
quasi-judicial proceedings.  We have found no
authority extending the doctrine of equitable
tolling to facts such as in the present case.

Cf. Perdue, 1999 WL 393464 (Fla. 4th DCA 1999) (refusing to apply

the doctrine of equitable tolling to extend the deadline for

challenging a notice of intent to issue a conceptual permit

approving overall master project design).

40.  Unlike the state agency in Vantage Healthcare, the

Commission is not a party to this proceeding.  Assuming arguendo

Petitioner showed that the Commission's failure to issue a

written notice within the 180-day time limit in Section 760.11(3)

lulled Petitioner into inaction, application of the doctrine of

equitable tolling to the facts in this case would extend the
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doctrine to administrative proceedings in which a party is lulled

into inaction by the inaction of a non-party.

Clear Point of Entry

41.  The clear point of entry doctrine is a judicial

doctrine that requires state agencies to provide parties who are

substantially affected by proposed agency action with a clear

point of entry to formal or informal proceedings authorized in

Chapter 120.  The clear point of entry doctrine was first

enunciated in Capeletti Brothers, Inc. v. State, Department of

Transportation, 362 So. 2d 346, 348 (Fla. 1st DCA 1978), cert.

denied, 368 So. 2d 1374 (Fla. 1979).  Since 1979, the doctrine

has been followed by Florida courts.  See, e.g., Environmental

Resource, 624 So. 2d at 331-332 (concurring opinion of Judge

Ervin); Florida League of Cities, Inc. v. Administration

Commission, 586 So. 2d 397, 413 (Fla. 1st DCA 1991).  See also

Southeast Grove Management, Inc. v. McKinness, 578 So. 2d 883

(Fla. 1st DCA 1991); Capital Copy, Inc. v. University of Florida,

526 So. 2d 988 (Fla. 1st DCA 1988); Lamar Advertising Company v.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

City of St. Cloud v. Department of Environmental Regulation, 490

So. 2d 1356 (Fla. 5th DCA 1986); Henry v. Department of

Administration, Division of Retirement, 431 So. 2d 677 (Fla. 1st

DCA 1983).  See also Shirley S., "In Search of a Clear Point of

Entry," 68 Fla. B.J. 61 (May 1994).

42.  An agency provides a clear point of entry to an

affected party by satisfying several fundamental requirements.

First, the agency must notify the affected party of the proposed
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agency action.  In addition, the notice must inform the affected

party of the right to request an administrative hearing pursuant

to Section 120.57 and inform the affected party of the time

limits within which the party must file a request for hearing. 

If the affected party fails to file a request for hearing within

the time prescribed in the clear point of entry, the affected

party waives the right to request a hearing.  See, e.g.,

Environmental Resource, 624 So. 2d at 331-332 (citing Capeletti

Brothers, 368 So. 2d at 348).

43.  The Commission satisfied the requirements of the clear

point of entry doctrine when the Commission issued a Notice of

Determination: No Cause on January 1, 2000.  On February 18,

2000, Petitioner requested an administrative hearing within 35

days of the determination of reasonable cause by the Commission.

44.  The failure of the Commission to act within the time

prescribed in Section 760.11(3) raises at least four issues.  The

first issue is whether Sections 760.11(3), (7) and (8) provide an

aggrieved party with a clear point of entry in the absence of

agency action.  If so, the second issue is whether uncertainty,

if any, created by agency inaction can operate to negate the

clear point of entry provided by statute.  The third issue is

whether the clear point of entry doctrine operates any

differently in cases in which the state agency is neither an

adversary of the affected party nor a nominal party.  If the

doctrine does apply with equal force to such cases, the fourth

issue is whether the inaction of a non-party can effectively
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enlarge statutes of limitation intended, in part, to protect the

affected party's adversary. 

45.  Sections 760.11(3), (7), and (8) provide a clear point

of entry by notifying an aggrieved party that a request for an

administrative hearing must be filed within 35-days of the

earlier of: the determination of reasonable cause; or the 180-day

time limit prescribed in Section 760.11(3).  If the Commission

fails to act within 180 days, the 35-day filing requirement in

Section 760.11(7) begins to run immediately after the 180-day

time limit in Section 760.11(3).  Cf.  Joshua, 734 So. 2d at

1068); Adams, 727 So. 2d at 1139; Daugherty, 722 So. 2d at 288;

Crumbie, 721 So. 2d at 1211; Kalkai 717 So. 2d at 626.  Any other

construction is unreasonable.  Milano, 703 So. 2d at 1093. 

46.  Agency action taken after the 180-day time limit in

Section 760.11(3) is neither statutorily authorized nor

statutorily required as a prerequisite of the 35-day filing

requirement in Section 760.11(7).  In the absence of agency

action by the Commission, Section 760.11(8) authorizes an

aggrieved party to proceed under Section 760.11(4) as if the

Commission had issued a notice of determination within the 180-

day time limit in Section 760.11(3).

47.  The inaction of the Commission cannot enlarge, modify,

or contravene the terms of a statute.  An agency cannot impose by

inaction or other practice a requirement not found in a statute

or otherwise enlarge, modify, or contravene the terms of a

statute.  Sections 120.52(8)(c) and 120.68(7)(e)4.  See also,

DeMario, 648 So. 2d at 213-214 (agency lacked authority to impose
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time requirement not found in statute); Booker Creek, 534 So. 2d

at 423.  If an agency rule or practice conflicts with a statute,

the statute prevails.  Hughes, 710 So. 2d at 685; Johnson 709 So.

2d at 624; A Duda & Sons, 608 So. 2d at 884; Wingfield

Development, 581 So. 2d at 197. 

48.  If the Commission is concerned that its rules or

practices may cloud the clear point of entry provided in Sections

760.11(3), (7), and (8), the Commission has no authority to

enlarge the 180-day time limit in Section 760.11(3).  However,

the Commission does have authority to issue a written notice of

rights to the parties within the time authorized in Section

760.11(3). 

49.  Assuming arguendo that the requirements of the clear

point of entry doctrine are not satisfied in the statutory notice

provided in Sections 760.11(3), (7), and (8), the issue is

whether the clear point of entry doctrine operates any

differently in cases such as this one in which the state agency

is neither an adversary to the aggrieved party nor a nominal

party.  Courts have most frequently applied the clear point of

entry doctrine in cases involving a state agency that is an

adversary to the affected party.  See, e.g., Florida League of

Cities v. Administration Commission, 586 So. 2d 397, 413 (Fla.

1st DCA 1991); Capital Copy, Inc. v. University of Florida, 526

So. 2d 989 (Fla. 1st DCA 1988); Lamar Advertising Company v.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

City of St. Cloud v. Department of Environmental Regulation, 490

So. 2d 1356, 1358 (Fla. 1st DCA 1986); Henry v. State, Department
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of Administration, 431 So. 2d 677, 680 (Fla. 1st DCA 1983);

Manasota 88, Inc. v. Department of Environmental Regulation, 417

So. 2d 846 (Fla. 1st DCA 1982); Sterman v. Florida State

University Board of Regents, 414 So. 2d 1102 (Fla. 1st DCA 1982).

50.  Less frequently, courts have applied the clear point of

entry doctrine in cases involving a state agency that is a

nominal party but not an adversary to the affected party.  In a

certificate of need case, for example, the court held that

failure of the state agency to notify competing hospitals that

the hospital-applicant had submitted a revised application 

denied competing hospitals of a clear point of entry.  NME

Hospitals, Inc. v. Department of Health and Rehabilitative

Services, 492 So. 2d 379, 384-385 (Fla. 1st DCA 1986) (opinion on

Motion for rehearing), reh. denied.  In another certificate of

need case, the court refused to extend the time limits in a clear

point of entry for an applicant to file its letter of intent. 

Vantage Healthcare, 687 So. 2d at 308 (refusing to apply

equitable tolling to the certificate of need process).

51.  At least one court has applied the clear point of entry

doctrine in a case in which the state agency was neither an

adversary to the affected party nor a nominal party.  In a

proceeding between a fruit dealer and the grower, the court held

that the failure of the dealer to request a hearing within the

time limit prescribed in a statutorily required agency notice

waived the dealer's right to a de novo hearing.  Southeast Grove

Management, Inc. v. McKiness, 578 So. 2d 883, 886 (Fla. 1st DCA

1991).
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52.  Unlike the statutory requirement for agency notice in

Southeast, nothing in Section 760.11 requires agency action after

180 days as a prerequisite to the 35-day filing requirement in

Section 760.11(7).  If the Commission fails to complete its

investigation and issue a notice of rights within 180 days,

Section 760.11(8) authorizes an aggrieved party to proceed under

Section 760.11(4) as if the Commission had issued a notice of

rights within the 180-day time limit.

53.  The Commission can accelerate the point at which the

35-day filing requirement begins to run by issuing a notice of

determination in less than 180 days.  However, the Commission has

no statutory authority to delay the point at which the 35-day

requirement begins to run by acting beyond the 180-day time limit

in Section 760.11(3) or by failing to act altogether. 

Equitable Estoppel

54.  The doctrine of equitable estoppel is distinguishable

from the doctrine of equitable tolling.  The latter doctrine is

concerned with the point at which a limitations period begins to

run and with the circumstances in which the running of the

limitations period may be suspended.  Morsani v. Major League

Baseball, 739 So. 2d 610, 614-615 (Fla. 2d DCA 1999).  Equitable

estoppel comes into play only after the limitations period has

run and addresses the circumstances in which a party is estopped

from asserting the statute of limitations as a defense to an

admittedly untimely action.  Id.  See also Ovadia v. Bloom, 2000

WL 227961 (Fla. 3d DCA March 1, 2000). 
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55.  Like equitable tolling, equitable estoppel can be

applied to a state agency where the state agency is a named party

and an adversary to the affected party.  Tri-State Systems, Inc.

v. Department of Transportation, 500 So. 2d 212, 215 (Fla. 1st

DCA 1986).  A party must specifically plead equitable estoppel in

administrative cases.  University Community Hospital v.

Department of Health and Rehabilitative Services, 610 So. 2d

1342, 1346 (Fla. 1st DCA 1992).  Equitable estoppel does not

apply in cases where the delay is caused by a mistake of law.

Council Brothers, Inc. v. City of Tallahassee, 634 So. 2d 264,

266 (Fla. 1st DCA 1994); Dolphin Outdoor Advertising v.

Department of Transportation, 582 So. 2d 709, 710 (Fla. 1st DCA

1991); Tri-State, 500 So. 2d 216.  Equitable tolling may apply in

cases where the delay is caused by mistake of law or

inadvertence.  See, e.g., Machules, 523 So. 2d at 1134 (pursuing

claim through union grievance procedure instead of requesting

hearing tolls the clear point of entry).

56.  Petitioner is not subject to a lesser standard of

conduct than a licensed attorney.  Petitioner has constructive

knowledge of applicable statutes and rules.  A contrary rule

would insulate a party from the consequences of applicable time

limits whenever a party chose lay representation.  Barrett v.

City of Margate, 743 So. 2d 1160, 1163 (Fla. 4th DCA 1999);

Pearson v. Pefkarou, 734 So. 2d 551, 551 (Fla. 3d DCA 1999);

Jancyn Manufacturing Corporation v. Florida Department of Health,

24 Fla. L. Weekly D2232, 2233 (Fla. 1st DCA 1999); Carr v. Grace,

321 So. 2d 618 (Fla. 3d DCA 1975), cert. denied, 348 So. 2d 945
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(Fla. 1977).  See also Burke v. Harbor Estate Associates, Inc.,

591 So. 2d 1034, 1037-1038 (Fla. 1st DCA 1991).  Accord Dolphins

Plus v. Residents of Key Largo Ocean Shores, 598 So. 2d 324 (Fla.

3d DCA 1992).

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Commission enter a final order

dismissing this proceeding as barred by Section 760.11(7).

DONE AND ENTERED this 6th day of June, 2000, in Tallahassee,

Leon County, Florida.

                    ___________________________________
               DANIEL MANRY

                              Administrative Law Judge
                    Division of Administrative Hearings
                    The DeSoto Building
                    1230 Apalachee Parkway
                    Tallahassee, Florida  32399-3060
                    (850) 488-9675   SUNCOM 278-9675

                              Fax Filing (850) 921-6847
                              www.doah.state.fl.us

                    Filed with the Clerk of the
                    Division of Administrative Hearings
                    this 6th day of June, 2000.

COPIES FURNISHED:

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road, Building F
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road, Building F
Tallahassee, Florida  32303-4149

Maria J. Green
1800 Biscayne Drive, Apartment 4
Winter Park, Florida  32789
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Stephen H. Price, Esquire
Cramer and Price, P.A.
1420 Edgewater Drive
Olando, Florida  32804

Don Reynolds, Director
American Home Companions, Inc.
Post Office Box  547062
Orlando, Florida  32854

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions
within 15 days from the date of this Recommended Order.  Any
exceptions to this Recommended Order should be filed with the
agency that will issue the final order in this case
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there is reasonable cause to believe a discriminatory practice
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civil action or request for administrative hearing to be filed

within one year or 35 days of the date the Commission determines

reasonable cause.
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If the Commission does not determine reasonable cause10.
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within 180 days, Section 760.11(8) authorizes an aggrieved party
.to file either a civil action orrequest for administrative-Voi
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within the 180-day time limit in Section 760.11(3).

Section 760.11 is silent as to the point at which the one-year

and 35-day filing requirements in Section 760.11(5) and (7) begin
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to run when the Commission fails to act within 180 days.
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a request for an administrative hearing
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of reasonable cause,1
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filed more than 35 days after the 180-day time limit is,
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statutorily barred by Section 760.11(7).
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begin until effective date of 1992 amendment).
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Discrimination on September 19, 1996. Counting September 20,
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Petitioner filed the Charge of Discrimination on September 19,

The statute does not state that the Commission shall

determine reasonable cause within 180 days or anytime thereafter.

After February 25, 1997,

&i:

:• 1996;

-- Vi..& V. .-I
' • V -;•'

the Commission had no statutory

Neither the Commission nor DOAH can adopt
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Rule 60Y-5.008(2) provides that the Commission may grant

an" extension of time to file a request for hearing upon a showing
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of good cause if the aggrieved party files a motion for extension
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of time within the'“30-day period prescribed in Rule 60Y-5.008(1).
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' Com m i s s i o n]. . . . If the aggrieved person

does not request an administrative hearing
within the 35 days, the claim will be barred.
(emphasis supplied)
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The statutory bar to a claim filed more than 35 daysm .
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J' after the expiration of the 180-day time limit in Sectionr

A '>'.1

780".11(3) is not: a jurisdictional bar to Petitioner 1s claim.j
4.
•:t . ....

:

1

failure to comply with the 35-day filing requirement in! Rather,1
1i

Section 760.11(7) admits a defense analogous to a statute of
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certification. Accord Joshua, 734 So. 2d at 1068; Adams, 727-Soli
4 2d at 1139; Daucrhertv, 722 So. 2d at 288; Crumbie, 721 So. 2d ati
i
j

1211: "Kalkai. 717 So. 2d at 626.».

1
:• -'V
‘ Florida courts holding that' noncompliance with

statutory filing requirements is a jurisdictional bar generally
•
• ~ cLv - y- rL'.V1 .. . .. . . ... ........ J

do so on the basis of specific statutory language.

26.:r-:.
• . ;!h- -

i • -
4 .

4" -
i '

i
A Relying on

language in Section 194.171(6), for example, the Florida Supreme

Court has held that the 60-day filing requirement in Section

194.171(2) is a "jurisdictional statute of nonclaim."
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Neptune Hollywood Beach Club, 527 So. 2d 814, 815 (Fla. 1988).x

AcborcT'Wal-Mart Stores.' Inc/ v. Dav. 742 So. 2d 408, 409 (Fla.
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filing requirement in Section 194.171(2) is a jurisdictional bar
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to an action to contest loss of tax exemption for 1990).
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DCA 1997) (the 60-day filing requirement in Section 72.011(2) is
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a jurisdictional bar to an action contesting the assessment of

taxes but was hot a jurisdictional bar to an action for, a.refund
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was inapplicable to refunds); Mikos v. Parker. 571 So. 2d 8, 9
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194.171 was not a jurisdictional bar to a claim for refund of

Compare City of Fernandina Beach v.taxes assessed in 1989).
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682 So. 2d 573 (Fla. 1st DCA 1996); Jovner v. Roberts. 642Page,
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2d 826 (Fla. 1st DCA 1994); and Chihockv v. Crapo, 632 So. 2dSo.

230 (Fla. 1st DCA 1994) (the failure to strictly comply with
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statutory notice procedures may toll the running of the 60-day

filing requirement in Section 194.171(2)).

Federal courts generally view the filing requirements27.
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in discrimination cases as statutes of limitation rather than as

jurisdictional prerequisites to filing suit. For example, 42

Section 2000e-5(f)(1) requires an aggrieved party to fileU.S.C.
%

suit within 90 days after receipt of a right to sue letter from
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the Equal Employment Opportunity Commission ("EEOC"). In - ...: ,
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Missouri Pacific Railroad Co.,
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Section 2000e-5(f)(1) is not arequirement in 42 U.S.C.
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a late-filed claim deprived federal courts of jurisdiction. In
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the Fifth Circuit Court of Appeals had held that federalIrwin.
r-;.^ .-ir4 4-4 -y- a4 -k-.. :

.V.

courts lacked jurisdiction over claims filed more than 30 daysi .

r?r;-A.
.4
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Boddv v. Dean. 821 F.2d 346, 350 (6th.other courts of appeals.

Cir. 1987); Martinez v. Orr. 738 F.2d 1107, 1109 (10th Cir.
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tolling to excuse an otherwise untimely initiation of an

administratlve proceeding when four requirements are satisfied.
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rights, or having timely asserted his or her rights mistakenly m

Machules v. Department of Administration, 523
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The second requirement for equitable tolling is not

The delay caused by the failure to

31.

satisfied in this case
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timely file a request for hearing was not a minor infraction but
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was significant and lasted 726 days. Vantage Healthcare
:.':2:.V.o -fifth >
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V <-'Corporation v. Agency for Health Care Administration. 687 So. 2d
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306, 307 (Fla 1st DCA 1997) (refusing to allow filing of letters
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u.ttiof intent one day late m certificate of need process); -
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Environmental Resource. 624 So. 2d at 331 (court refused to - 1
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reverse a 'final order denying a hearing where the request for

hearing was four days late).
:r -r • ,1 v. •• -- -v.4 '

.
'
•

The third requirement of the doctrine of equitable
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Petitioner did not explain that the fourth requirement
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of the doctrine of equitable tolling was satisfied in this case.- v ‘ . . . - \ ..S J v V - . . . . . • ' •

Petitioner failed to explain the delay in filing the request for

hearing as the result of being misled or lulled into inaction,

being prevented in some extraordinary way from asserting her:a&a;rrights, or of having timely asserted her rights mistakenly in the
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Fla. L. Weekly 151399 (Fla. 4th DCA June 16, 1999) (refusing to

remand a denial of a request for hearing where the recommended

e.g., Perdue v. TJ Palm Associates, Ltd., 24

'A':A-
i

.i-
;

si'
• . »

v:

Saiife'X* s XX ...
of fact and conclusions of law

r*r-4§3| vv’V.> -. /

;•

supporting the denial of an untimely request for hearing).
V\3?'

*? : •

!

f =
i .

15
r'

. :T• r-

r.
h-. i

_

V-



.1 • *?:r 1>c ^':r - 3 &
*1-v *

.••••*- -'•

i/ai .
V& ; •*' - V L-: •hK ?'.v

*trt > mm it!

Petitioner did not request a hearing earlier because she is not
.v;

i Z?;X;

**:
vV.

J.J

mm
- ossmi-B •> . . . i- :

V.

represented by counsel.
> • Ji;

!•

Even if Petitioner showed that she had been lulled intori*-s

34.•v

-S y s p f t m:

Petitioner failed to show that she was lulled into
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It is mere supposition to conclude that
__ . . .... .... .:V... - - - t

, -

inaction by Respondent.
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time limit prescribed in Section 760.11(3).
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limited to cases in which one party has been lulled into inaction.7-.* '. K<

or’prevented from asserting his or her rights by the acts or

for example, the
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Court held that the doctrine of equitable tolling applied to an

action brought by a discharged government employee against the

The Court noted that the doctrine of equitable
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• tolling generally was limited to situations where a complainant

was induced or tricked by an adversary's misconduct into allowing

'a filing deadline to pass.

In Irwin.
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gdvernment.
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the court held that a discharged

a claim through union
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did not waive the right to a hearing.
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doctrine of equitable tolling to administrative cases m which a
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Tn Vantage Healthcare. 687 So. 2d at 307, a
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certificate of need to an applicant after;2

state agency awarded a

allowing the applicant to file its letter of intent one day late.

The agency applied the doctrine of equitable tolling to extend
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The court held that the doctrine
the filing deadline by one day.
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authority extending the doctrine of equitable
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enunciated in Capeletti Brothers. Inc, v. State. Department of
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has been followed by Florida courts. See. e.g.. Environmental
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fev/irbi - v’- bb <

•/v

Resource, 624 So.
r -vii

• • - . - -b. -Commission, 586 So. 2d 397, 413 (Fla. 1st DCA 1991).
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526 So. 2d 988 (Fla. 1st DCA 1988); Lamar Advertising Company v.
Department of Transportation. 523 So. 2d 712 (Fla. 1st DCA 1988);
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k,mi 42. An agency provides a clear point of entry to an
;

'! Mmv T ^ z -fwsMmmmmmi-.iti • - I
affected party by satisfying several fundamental requirements.

• v -. ,V».^v„

&
f %

mm

must notify the affected
'pahy of the prbpOSSa

: •

m
First, "the agency*

’I ; ,-̂ i -.--i:.:.
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agency action. / >
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administrative hearing pursuant«* - 'Jo.*4o,. * i

party of the right to request an
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:? limits within which the party must file a request for hearing.
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party waives the right to request a hearing. See, e,_ĝ .,

Environmental Resource, 624 So. 2d at 331-332 (citing Capeletti

:

•3

31. Vv

,. .
_

......SIWBSPI
Brothers, 368 So. 2d at 348).

:Sp~;-sy®-.
:.'i'V

.'
'b’i-V :

.-.vi'.'.-'-y -

The Commission failed to satisfy the requirements of<
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determination of reasonable cause.
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Petitioner requested an administrative hearing.
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differently m cases m which the state agency is neither --:
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adversary of the affected party nor a nominal party.
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If thei.
1

. -V. <?*•*:
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Sections 760.11(3), (7), and (8) provide a clear point
of entry by notifying an aggrieved party that a request for -
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administrative hearing must be filed within 35-days of the

earlier of: the determination of reasonable cause; or the 180-day

If the Commission
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^. r , . .• . . ....fails to act within 180 days, the 35-day filing requirement in
Section 760.11(7) begins to run immediately after the 180-day
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

DEXTER V. THOMAS,                   )
                                    )

Petitioner,                  )
                                    )
vs.                                 )   Case No. 99-0507
                                    )
SCHOOL BOARD OF ORANGE COUNTY,      )
                                    )

Respondent.                  )
____________________________________)

RECOMMENDED ORDER

A formal hearing was held before the Division of

Administrative Hearings by Daniel M. Kilbride, Administrative Law

Judge, on April 19, 2000, in Orlando, Florida.  The following

appearances were entered:

APPEARANCES

For Petitioner:  Dexter V. Thomas, pro se
                 3920 Country Club Drive, Number 3
                 Orlando, Florida  32808

For Respondent:  Frank C. Kruppenbacher, Esquire
                 Orange County School Board

  Post Office Box 3471
  Orlando, Florida  32802-3471

STATEMENT OF THE ISSUE

Whether Petitioner was subjected to a hostile work

environment condoned by Respondent due to his sex in violation of

Section 760.10(1), Florida Statutes.

PRELIMINARY STATEMENT

Petitioner filed a Charge of Discrimination with the Florida

Commission on Human Relations (Commission) on August 4, 1995.
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After the Commission took no action on the complaint for over two

years, Petitioner signed a form dated January 27, 1998,

withdrawing his charge and requesting an administrative hearing.

The form was filed with the Commission and this case was

transmitted to the Division of Administrative Hearings on

February 2, 1999, for hearing.  Following an emergency motion to

continue, an order granting Respondent's motion was issued on

May 4, 1999.  Discovery followed and following a second

continuance granted at Respondent's request, this hearing was

held.

     At hearing, Petitioner testified in his own behalf, called

no other witnesses, and introduced nine exhibits in evidence.

Following the close of Petitioner's case, Respondent made a

motion to dismiss for failure to timely request an administrative

hearing within the time provided by statute and for failure to

adduce sufficient evidence at the hearing to establish a prima

facie case of sexual harassment.  The motion was granted.  The

proceeding was recorded but not transcribed.  Respondent filed a

proposed Recommended Order of Dismissal which has been given

careful consideration.

Based upon all of the evidence, the following findings of

fact are determined:
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FINDINGS OF FACT

1. The School Board of Orange County, Florida,

(Respondent) is an employer within the definition found in

Section 760.02, Florida Statutes.

2.  Dexter V. Thomas (Petitioner) was an employee of

Respondent, as defined in Section 760.02, Florida Statutes,

during the relevant time period.

3.  Petitioner timely filed his Charge of Discrimination

(Charge) with the Commission, pursuant to the Florida Civil

Rights Acts of 1992, on August 4, 1995.  The Commission failed to

make a Cause/No Cause Determination within 180 days of the filing

of the Charge.  Petitioner filed a form with the Commission on

January 27, 1998, seeking to withdraw his Charge and filed a

Petition for Relief to proceed to an administrative hearing.

Petitioner has not filed a Petition with the Commission.

However, the Commission forwarded Petitioner's Charge to the

Division of Administrative Hearings for a formal hearing on

February 2, 1999, and this proceeding followed.

4.  Petitioner is an adult male and a United States citizen

of African-American descent.

5.  Petitioner worked as a custodian at Apopka Middle School

on the day shift from 1989 until his termination on November 22,

1995.

6.  Petitioner testified that he had received good

evaluations until the fall of 1994, when a new principal took
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charge of the school.  Shortly thereafter, it was Petitioner's

perception that he was being harassed because of certain

statements that he made to other school employees about the

faculty and staff at Apopka Middle School which he believed to be

true.

7.  The statements made by Petitioner were defamatory in

nature.  In addition, they were perceived by other school board

employees as threatening to the safety and welfare of staff and

students.

8.  Due to these statements and his general conduct while

working his shift, Petitioner was relieved of duty with pay on

September 21, 1995.

9.  On October 4, 1995, Petitioner was directed to be

examined by a licensed psychiatrist at the expense of the school

board.

10. Petitioner refused to be examined by the school board's

licensed psychiatrist on the grounds that it was part of the

continuing conspiracy to silence him about illegal activities he

believed were going on at Apopka Middle School.

11. Petitioner was subsequently terminated by action of the

school board on November 22, 1995.

12. None of the testimony and other evidence produced by

Petitioner, taken as true, could be construed to establish a

prima facie case of sexual harassment by employees or supervisors

of Respondent.
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13. Petitioner failed to offer any credible evidence that

he was subjected to any unwelcome sexual advances, request for

sexual favors, or other conduct of a sexual nature by employees

of Respondent.

14. Petitioner appears to have mistakenly checked the

"race" box on his Charge of Discrimination.  At the hearing,

Petitioner did not raise any contentions that he suffered

discrimination on the basis of race while in the employ of

Respondent.

CONCLUSIONS OF LAW

15. The Division of Administrative Hearings has

jurisdiction over the subject matter of this proceeding and the

parties thereto, pursuant to Sections 120.569 and

120.57(1), Florida Statutes.

16. Petitioner is an "aggrieved person" as defined by

Section 760.02(10), Florida Statutes.

17.  Respondent is an employer, as defined by Section

760.02(7), Florida Statutes, in that the school board employs

more than 15 persons, including those employees who work at

Apopka Middle School.

18. Petitioner contends that he was unlawfully terminated

and subjected to a hostile work environment by Respondent because

it unlawfully discriminated against him due to his sex (male).

Petitioner relies on the Florida Civil Rights Act of 1992,

Section 760.10, et seq., Florida Statutes (1995).
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19. Petitioner's request for an administrative hearing was

untimely because Petitioner failed to request an administrative

hearing within 35 days after the Commission's failure to issue a

determination regarding Petitioner's Charge of Discrimination

within 180 days of the Charge being filed.  Section 760.11(4),

(6), and (8), Florida Statutes, are applicable to and controlling

in this case.

20. Section 760.11(4), (6), and (8), Florida Statutes,

reads in pertinent part:

(4)  In the event that the commission
determines that there is reasonable cause to
believe that a discriminatory practice has
occurred in violation of the Florida Civil
Rights Act of 1992, the aggrieved person may
either:
(a)  Bring a civil action against the person
named in the complaint in any court of
competent jurisdiction; or
(b)  Request an administrative hearing under
ss. 120.569 and 120.57.

*   *   *

(6)  Any administrative hearing brought
pursuant to paragraph (4)(b) shall be
conducted under ss. 120.569 and
120.57. . . .  An administrative hearing
pursuant to paragraph (4)(b) must be
requested no later than 35 days after the
date of determination of reasonable cause by
the commission.

*   *   *

(8) In the event that the commission fails to
conciliate or determine whether there is
reasonable cause on any complaint under this
section within 180 days of the filing of the
complaint, an aggrieved person may proceed
under subsection (4), as if the commission
determined that there was reasonable cause.
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21. Florida appellate courts have held that the 35-day

limitation on requesting an administrative hearing begins to run

at the expiration of the 180-day period in which the Commission

has to make a determination regarding a Petitioner's allegations.

Milano v. Moldmaster, Inc., 703 So. 2d 1093, 1094 (Fla. 4th DCA

1997).  In light of the express holding of the courts, the above-

referenced case must be dismissed on the basis of untimeliness.

22. Petitioner filed his Charge of Discrimination with the

Commission on August 4, 1995.  The Commission failed to determine

whether there was reasonable cause to believe that a

discriminatory practice occurred with regard to Petitioner's

allegations within 180 days of Petitioner's filing of his Charge

of Discrimination (that is, by February 19, 1996).  Petitioner

did not request an administrative hearing under Sections 120.569

and 120.57, Florida Statutes, until at least January 27, 1998,

when Petitioner requested that his Charge of Discrimination be

withdrawn from the Commission's jurisdiction.  Petitioner's

failure to request an administrative hearing within 35 days of

February 19, 1996 (that is, March 25, 1996), is fatal to his

claim.

23.  In addition, the Florida Civil Rights Act of 1992

prohibits certain specified unlawful employment practices and

provides remedies for such violations.  That statute provides, in

pertinent part, as follows:
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760.01  PURPOSES, CONSTRUCTION; TITLE

*   *   *

(2)  The general purposes of Section 760.01-
760.10 are to secure for all individuals
within the State freedom from discrimination
because of race, color, religion, sex,
national origin, age, handicap, or marital
status and thereby to protect their interests
in personal dignity, to make available to the
state their full productive capacities, to
secure the state against domestic strife and
unrest, to preserve the public safety, health
and general welfare, and to promote the
interests, rights, and privileges of
individuals within the state.

(3)  Section 760.01-760.10 shall be construed
according to fair import of its terms and
shall be liberally construed to further the
general purposes stated in this section and
the special purposes of the particular
provisions involved.

                     *   *   *

760.02  Definitions.

(7)  "Employer" means any person employing 15
or more employees for each working day in
each of 20 or more calendar weeks in the
current or preceding calendar year, and any
agent of such person.

*   *   *

760.10  Unlawful employment practices;
remedies construction
(1)  It is an unlawful employment practice
for an employer:
(a)  To discharge . . . an individual, or
otherwise  to discriminate against any
individual with respect to compensation,
terms, conditions, or privileges of
employment, because of such individual's
race, color, religion, sex, national origin,
age, handicap, or marital status.
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24.  The Florida Civil Rights Act of 1992 is patterned after

Title VII of the Civil Rights Act of 1964, 42 U.S.C. Section

2000e-2.  School Board of Leon County v. Weaver, 556 So. 2d 443

(Fla. 1st DCA 1990).  In Florida, there is a long-standing rule of

statutory construction which recognizes that if a state law is

patterned after a federal law on the same subject, the Florida law

will be accorded the same construction as in the federal courts to

the extent the construction is harmonious with the spirit of the

Florida legislation.  O'Loughlin v. Pinchback, 579 So. 2d 788

(Fla. 1st DCA, 1991).

25.  In Department of Corrections v. Chandler, 582 So. 2d

1183 (Fla. 1st DCA 1991), the court analyzed the types of claims

under the Florida Civil Rights Act of 1992.  In that case, the

court noted as follows:

Pertinent federal case law discloses two
means by which a discriminatory employment
claim may be tried.  The first, . . ., by
showing disparate treatment, and the second,
by showing discriminatory impact.  When
employing the former, a claimant must
establish an employer's intentional
discrimination, however, as to the latter,
intentional discrimination is not required,
and the claimant essentially challenges
practices which are fair in form but
discriminatory in operation.  [citations
omitted] Id. at 1185 n. 2

26. Petitioner in this case has sought to establish a

disparate treatment claim.  The Chandler court delineated the

procedure for establishing a disparate treatment claim.  The Court

held as follows:
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The United States Supreme Court set forth the
procedure essential for establishing such
claims in McDonnell Douglas Corp. v. Green,
411 U.S. 792, 3 S.Ct. 1817, 36 L.Ed. 2d 668
(1973), which was then revisited in detail in
Texas Department of Community Affairs v.
Burdine, 450 U.S. 248, 101 S.Ct. 1089, 67
L.Ed.2d 207 (1981).  Pursuant to the Burdine
formula, the employee has the initial burden
of establishing a prima facie case of
intentional discrimination, which once
established raises a presumption that the
employer discriminated against the employee.
If the presumption arises, the burden shifts
to the employer to present sufficient
evidence to raise a genuine issue of fact as
to whether the employer discriminated against
the employee.  The employer may do this by
stating a legitimate, nondiscriminatory
reason for the employment decision; a reason
which is clear, reasonably specific, and
worthy of credence.  Because the employer has
the burden of production, not one of
persuasion, which remains with the employee,
it is not required to persuade the trier of
fact that its decision was actually motivated
by the reason given.  If the employer
satisfies the burden, the employee must then
persuade the fact finder that the proffered
reason for the employment decision was
pretext for intentional discrimination.  The
employee may satisfy this burden by showing
directly that a discriminatory reason more
likely than not motivated the decision, or
indirectly by showing that the proffered
reason for the employment decision is not
worthy of belief.  If such proof is
adequately presented, the employee satisfies
his other ultimate burden of demonstrating by
a preponderance of evidence that he or she
has been the victim of intentional
discrimination. [citations omitted].  Id. at
1185-86.

27.  If the Commission finds that Petitioner's request for an

administrative hearing was timely, Petitioner has failed to
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establish a prima facie case of sexual harassment/hostile work

environment claim against Respondent by failing to show that:

(1)  He belongs to a protected group;
(2)  He was subjected to unwelcome sexual
harassment; such as sexual advances, request
for sexual favors, and other conduct of a
sexual nature, and that these actions in the
workplace created an intimidating hostile and
offensive working environment;
(3)  The harassment was based on his sex
(gender);
(4)  The harassment affected a term,
condition or privilege of his employment, by
impeding his job performance, and his
psychological well-being; and
(5)  The employer knew or should have known
of the harassment in question and failed to
take appropriate remedial action.

Mendoza v. Borden, Inc., 195 F.3d 1238, 1245 (11th Cir. 1999);

Hall v. Gus Construction Co., Inc., 842 F.2d 1010 (8th Cir.

1988).  See U.S. Postal Service Board of Governors v. Aikens, 460

U.S. 711, 715 (1983); Harris v. Forklift Systems, Inc., 114 S.Ct.

367 (1993).

28.  As required in Burns v. McGregor Electronic Industries,

Inc., 955 F.2d 559 (8th Cir. 1992), the determination of whether a

hostile work environment exists must be made by the trier of fact

in light of the totality of circumstances.  Taking into

consideration the credibility of the witness and having reviewed

the documents offered in support of his contentions, I find them

to be incredulous and unsubstantiated.

29. It is, therefore, held that Petitioner failed to meet

his burden of proving both that he was subjected to unwelcome

sexual harassment and that he suffered harassment because of his
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sex.  Petitioner also failed to meet his burden of proving that he

was subjected to a discriminatorily abusive working environment.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that a final order be entered as follows:

1.  The Charge of Discrimination should be dismissed, as

Petitioner's request for administrative hearing was not timely

filed under Chapter 760.11(4),(6), and (8), Florida Statutes.

2.  In the alternative, Petitioner has failed to prove that

he was discriminated against on the basis of his sex by being

subjected to a hostile work environment and the Petition should be

dismissed.

DONE AND ENTERED this 6th day of June, 2000, in Tallahassee,

Leon County, Florida.

                ___________________________________
DANIEL M. KILBRIDE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 6th day of June, 2000.
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COPIES FURNISHED:

Frank C. Kruppenbacher, Esquire
Orange County School Board
Post Office Box 3471
Orlando, Florida  32802-3471

Dexter V. Thomas
3920 Country Club Drive, Number 3
Orlando, Florida  32808

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dana Baird, Esquire
General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

Dennis Smith, Superintendent
Orange County School Board
Post Office Box 271
Orlando, Florida  32302-3471

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order should be filed with the agency that will
issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

LUIS F. HERNANDEZ,               )
                                 )

Petitioner,                 )
                                 )
vs.                              )   Case No. 99-3576
                                 )
TRANSPO ELECTRONICS, INC.,       )
                                 )

Respondent.                 )
                                 )

RECOMMENDED ORDER OF DISMISSAL

An evidentiary hearing was conducted in this proceeding on

April 10, 2000, in Orlando, Florida by Daniel Manry,

Administrative Law Judge ("ALJ"), Division of Administrative

Hearings ("DOAH").  The parties and court reporter attended the

hearing in Orlando.  The ALJ participated by videoconference from

Tallahassee, Florida.

APPEARANCES

   For Petitioner:  Luis F. Hernandez, pro se
                       1116 Golden Gate Avenue
                       Orlando, Florida  32808

 For Respondent:  Charles Williams, Jr., Esquire
                       Scott A. Livingston, Esquire
                       Williams and Davis, P.A.
                       Suite 1220, Suntrust Center
                       Post Office Box 1831
                       200 South Orange Avenue
                       Orlando, Florida  32802-1831

STATEMENT OF THE ISSUE

The issue for determination is whether Petitioner's claim is

barred by Section 760.11(7), Florida Statutes (1999), because

Petitioner filed a request for hearing more than 35 days after

the time prescribed in Section 760.11(3) for a determination of
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reasonable cause by the Florida Commission on Human Relations

(the "Commission"). (All statutory references are to Florida

Statutes (1999) unless otherwise stated). 

PRELIMINARY STATEMENT

Petitioner filed a Charge of Discrimination with the

Commission on or about October 3, 1995.  The Commission issued a

Notice of Determination: No Cause on July 14, 1999.  On

August 13, 1999, Petitioner filed a Petition for Relief with the

Commission in which Petitioner requested an administrative

hearing.  On August 23, 1999, the Commission referred the matter

to DOAH to conduct the administrative hearing.

Respondent filed a Motion to Dismiss on October 19, 1999. 

No ruling was made on the Motion to Dismiss.  On December 16,

1999, Respondent filed a Motion for Clarification effectively

seeking a ruling on the Motion to Dismiss. 

In reviewing the DOAH file in connection with the Motion for

Clarification, it appeared that Petitioner may have failed to

comply with statutory time limits for requesting a hearing

pursuant to Section 760.11(4)(b).  At a case management

conference conducted by telephone, an evidentiary hearing was

scheduled for April 10, 2000, to allow the parties an opportunity

to present evidence and legal argument concerning the issue of

whether Petitioner's claim is barred by Section 760.11(7). 

At the evidentiary hearing, Petitioner testified and

submitted one exhibit for admission in evidence.  Respondent

called no witnesses but submitted three exhibits for admission in

evidence.  The identity of the exhibits and any attendant rulings
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are set forth in the Transcript of the hearing filed on May 1,

2000.  Respondent filed Respondent's Memorandum of Law Regarding

Dismissal Based on Lack of Jurisdiction on April 7, 2000.  On

April 24, 2000, Petitioner filed Petitioner's Motion for

Extension of Time to Provide Responsive Memorandum to

Jurisdictional Issues Raised by Respondent.  The motion for

extension of time was granted on May 19, 2000, and Petitioner

filed Petitioner's Response to Jurisdictional Issues Raised by

Respondent on May 22, 2000. 

FINDINGS OF FACT

1.  Respondent employed Petitioner from May 25, 1995, until

September 1, 1995.  Petitioner filed a Charge of Discrimination

with the Commission on October 3, 1995. 

2.  The Charge of Discrimination alleges that Petitioner was

forced to leave his position of employment because of

Petitioner's sex, color, national origin, and age.  The Charge of

Discrimination contains no more specific factual allegation of an

adverse employment action or other act of discrimination. 

Time Limits
 

3.  The Charge of Discrimination was timely filed pursuant

to Section 760.11(1).  The filing date of October 3, 1995, fell

within 365 days of May 25, 1995, which is the first day on which

the alleged discrimination could have occurred.   

4.  Section 760.11(3) authorizes the Commission to issue a

determination of reasonable cause within 180 days of October 3,

1995, the date Petitioner filed the Charge of Discrimination. 

Counting October 4, 1995, as the first day of the 180-day time



4

limit, Section 760.11(3) authorized the Commission to determine

reasonable cause no later than March 31, 1996.  The Commission

issued a Notice of Determination: No Cause on July 14, 1999.

5.  Section 760.11(7) required Petitioner to file a request

for hearing within 35 days of March 31, 1996.  Counting April 1,

1996, as the first day of the 35-day period, Section 760.11(7)

required Petitioner to file a request for hearing no later than

May 5, 1996. 

6.  Petitioner did not timely file a request for hearing. 

Petitioner first requested a hearing in the Petition for Relief

filed on August 13, 1999.  Petitioner filed his request for

hearing approximately 1,185 days late and 1,220 days after the

expiration of the 180-day time limit prescribed in Section

760.11(3).  Petitioner delayed the request for hearing because he

did not have the form entitled Petition for Relief.

7.  Section 760.11(7) statutorily bars Petitioner's claim. 

Section 760.11(7) expressly provides, in relevant part: 

If the aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred.

CONCLUSIONS OF LAW

8.  DOAH has jurisdiction over the parties and the subject

matter in this proceeding.  The parties received adequate notice

of the administrative hearing.  Section 120.57(1).

Time Limits

9.  Section 760.11(3), in relevant part, provides that the

Commission "shall determine," within 180 days from the date that

an aggrieved party files a Charge of Discrimination, whether
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there is reasonable cause to believe a discriminatory practice

has occurred.  If the Commission issues a determination of

reasonable cause within the 180-day time limit and the aggrieved

party wishes to pursue the claim, Sections 760.11(4)(a) and (b),

respectively, authorize the aggrieved party to either bring a

civil action in court or request an administrative hearing, but

not both.  Sections 760.11(5) and (7), respectively, require the

civil action or request for administrative hearing to be filed

within one year or 35 days of the date the Commission determines

reasonable cause. 

10.  If the Commission does not determine reasonable cause

within 180 days, Section 760.11(8) authorizes an aggrieved party

to file either a civil action or request for administrative

hearing as if the Commission had determined reasonable cause

within the 180-day time limit in Section 760.11(3).  However,

Section 760.11 is silent as to the point at which the one-year

and 35-day filing requirements in Section 760.11(5) and (7) begin

to run when the Commission fails to act within 180 days.

     11.  The one-year and 35-day filing requirements in Sections

760.11(5) and (7) begin to run at the same point.  Both filing

requirements were enacted in the same act and relate to the same

subject matter, i.e., time limits applicable to the mutually

exclusive remedies authorized in Section 760.11(4)(a) or (b).

Joshua v. City of Gainesville, 734 So. 2d 1068, 1069-1070 (Fla.

1st DCA 1999).  The filing requirements in Section 760.11(5) and

(7) are imbued with the same spirit, are actuated by the same

policy, and must be considered in pari materia in a manner that
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harmonizes them and gives effect to legislative intent for the

entire act.  See, e.g., Major v. State, 180 So. 2d 335, 337 (Fla.

1965); Abood v. City of Jacksonville, 80 So. 2d 443, 444-445

(Fla. 1955); Tyson v. Stoutamire, 140 So 454, 456 (Fla. 1932);

Agency for Health Care Administration v. Wingo, 697 So. 2d 1231,

1233 (Fla. 1st DCA June 27, 1997); Armas v. Ross, 680 So. 2d

1130, 1130 (Fla. 3d DCA 1996); State Farm Mutual Automobile

Insurance Company v. Hassen, 650 So. 2d 128, 133 n. 5 (Fla. 2d

DCA 1995); Schorb v. Schorb, 547 So. 2d 985, 987 (Fla. 2d DCA

1989); Escambia County Council on Aging v. Goldsmith, 465 So. 2d

655, 656 (Fla. 1st DCA 1985); Jackson v. State, 463 So. 2d 373,

373 (Fla. 5th DCA 1985), reh'g denied. 

12.  The one-year filing requirement in Section 760.11(5)

begins to run on the first day after the 180-day time limit in

Section 760.11(3).  If the Commission issues a determination of

reasonable cause after 180 days or never issues a determination

of reasonable cause, a civil action filed more than one year

after the 180-day time limit is statutorily barred by Section

760.11(5).  Joshua, 734 So. 2d at 1070-1071 (question certified

to the Florida Supreme Court) rev. granted 735 So. 2d 1285 (Fla.

1999); Adams v. Wellington Regional Medical Center, Inc., 727 So.

2d 1139 (Fla. 4th DCA 1999) (question certified to the Florida

Supreme Court); Daugherty v. City of Kissimmee, 722 So. 2d 288

(Fla. 5th DCA 1998); Crumbie v. Leon County School Board, 721 So.

2d 1211 (Fla. 1st DCA 1998); Kalkai v. Emergency One, 717 So. 2d

626 (Fla. 5th DCA 1998); Milano v. Moldmaster, Inc., 703 So. 2d

1093, 1094-1095 (Fla. 4th DCA 1998).  See also Sasser M. and
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Stafford S., "Defining the Hourglass: When Is a Claim Under the

Florida Civil Rights Act Time Barred?", 73 Fla. B.J. 68 (Dec.

1999).

13.  The 35-day filing requirement in Section 760.11(7) also

begins to run on the first day after the 180-day time limit in

Section 760.11(3).  If the Commission issues a determination of

reasonable cause after 180 days or never issues a determination

of reasonable cause, a request for an administrative hearing

filed more than 35 days after the 180-day time limit is

statutorily barred by Section 760.11(7).  See, e.g., Joshua, 734

So. 2d at 1070-1071; Adams, 727 So. 2d at 1139; Daugherty, 722

So. 2d at 288; Crumbie, 721 So. 2d at 1211; Kalkai, 717 So. 2d at

626; Milano, 703 So. 2d at 1094-1095.  See also Hall v. Boeing

Aerospace Operation, 20 FALR 2596 (1998); Gessler v. Department

of Business and Professional Regulation, 627 So. 2d 501, 504

(Fla. 4th DCA 1993), reh. denied, dismissed, 634 So. 2d 624 (Fla.

1994)(agency is bound by its administrative orders pursuant to

the doctrine of stare decisis).  Compare Nordheim v. Department

of Environmental Protection, 719 So. 2d 1212, 1214 (Fla. 3d DCA

1998) (agency refusal to consider its prior decision is abuse of

discretion) with Caserta v. Department of Business and

Professional Regulation, 686 So. 2d 651, 653 (Fla. 5th DCA 1996)

(Section 120.53 requirement for subject matter index does not

begin until effective date of 1992 amendment). 

14.  In this case, Petitioner filed his Charge of

Discrimination on October 3, 1995.  Counting October 4, 1995, as

the first day of the 180-day period, Section 760.11(3) authorized
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the Commission to issue a determination of reasonable cause no

later than March 31, 1996.

15.  The 35-day filing requirement in Section 760.11(7)

began to run in this case on April 1, 1996.  Section 760.11(7)

required Petitioner to file a request for hearing in the Petition

for Relief no later than May 5, 1996. 

16.  Petitioner did not file a request for hearing until

August 13, 1999.  Petitioner filed the request for hearing 1,185

days late and 1,220 days after the 180-day time limit in Section

760.11(3).

Statutory Authority

17.  Section 760.11(3) provides that the Commission "shall

determine" reasonable cause within 180 days of the date

Petitioner filed the Charge of Discrimination on October 3, 1995.

The statute does not state that the Commission shall determine

reasonable cause within 180 days or anytime thereafter.  After

March 31, 1996, the Commission had no statutory authority to act.

Neither the Commission nor DOAH can adopt an interpretation of

Section 760.11(3) that enlarges, modifies, or contravenes the

180-day time limit prescribed by the legislature.  Sections

120.52(8)(c) and 120.68(7)(e)4.  See also DeMario v. Franklin

Mortgage & Investment Co., Inc., 648 So. 2d 210, 213-214 (Fla.

4th DCA 1994), rev. denied, 659 So. 2d 1086 (Fla. 1995) (agency

lacks authority to impose time requirement not found in statute);

Department of Health and Rehabilitative Services v. Johnson and

Johnson Home Health Care, Inc., 447 So. 2d 361, 362 (Fla. 1st DCA
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1984) (agency action that ignores some statutory criteria and

emphasizes others is arbitrary and capricious).

18.  Florida Administrative Code Rule 60Y-5.008(1) requires

an aggrieved party to file a Petition for Relief requesting an

administrative hearing within 30 days of service of a Notice of

Determination of No Reasonable Cause.  (Unless otherwise stated,

all references to rules are to rules promulgated in the Florida

Administrative Code in effect on the date of this Recommended

Order.)  Rule 60Y-5.008(2) provides that the Commission may grant

an extension of time to file a request for hearing upon a showing

of good cause if the aggrieved party files a motion for extension

of time within the 30-day period prescribed in Rule 60Y-5.008(1).

19.  Rule 60Y-5.008 is limited in scope to cases in which

the Commission issues a valid determination of reasonable cause

in 180 days.  The express terms of the rule do not reach

situations where the Commission fails to issue a determination of

reasonable cause.  Neither the Commission nor DOAH can deviate

from Rule 60Y-5.008. Section 120.68(7)(e)2.  An agency's

deviation from a valid existing rule is invalid and

unenforceable.  Federation of Mobile Home Owners of Florida, Inc.

v. Florida Manufactured Housing Association, Inc., 683 So. 2d

586, 591-592 (Fla. 1st DCA 1996); Gadsden State Bank v. Lewis,

348 So. 2d 343, 346-347 (Fla. 1st DCA 1977); Price Wise Buying

Group v. Nuzum, 343 So. 2d 115, 116 (Fla. 1st DCA 1977).

20.  Even if Rule 60Y-5.008 applied to situations in which

the Commission fails to issue a notice of determination in 180

days, the rule's authority to extend the 30-day filing
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requirement cannot be construed in a manner that effectively

extends the 180-day time limit in Section 760.11(3).  The 30-day

filing requirement in Rule 60Y-5.008 begins to run on the first

day after the 180-day period in Section 760.11(3).  Cf. Joshua,

734 So. 2d at 1070-1071; Adams, 727 So. 2d at 1139; Daugherty,

722 So. 2d at 288; Crumbie, 721 So. 2d at 1211; Kalkai, 717 So.

2d at 626; Milano, 703 So. 2d at 1094-1095.  Petitioner did not

file a motion to extend the 30-day filing requirement within 30

days after the 180-day period.

21.  Neither the Commission nor DOAH can construe Rule 60Y-

5.008 to enlarge, modify, or contravene the 180-day time limit

the legislature prescribed in Section 760.11(3).  A rule cannot

impose a requirement not found in a statute or otherwise enlarge,

modify, or contravene the terms of a statute.  See, e.g.,

DeMario, 648 So. 2d at 213-214 (agency lacked authority to impose

time requirement not found in statute); Booker Creek

Preservation, Inc. v. Southwest Florida Water Management

District, 534 So. 2d 419, 423 (Fla. 5th DCA 1988) (agency cannot

vary impact of statute by creating waivers or exemptions) reh.

denied.  Where an agency rule conflicts with a statute, the

statute prevails.  Hughes v. Variety Children's Hospital, 710 So.

2d 683, 685 (Fla. 3d DCA 1998); Johnson v. Department of Highway

Safety & Motore Vehicles, Division of Driver's Licenses, 709 So.

2d 623, 624 (Fla. 4th DCA 1998); Willette v. Air Products, 700

So. 2d 397, 401 (Fla. 1st DCA 1997), reh'g denied; Florida

Department of Revenue v. A. Duda & Sons, Inc., 608 So. 2d 881,

884 (Fla. 5th DCA 1992), reh'g denied; Department of Natural
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Resources v. Wingfield Development Company, 581 So. 2d 193, 197

(Fla. 1st DCA 1991) reh. denied.  See also Capeletti Brothers,

Inc. v. Department of Transportation, 499 So. 2d 855, 857 (Fla.

1st DCA 1987)(rule cannot expand statutory coverage) rev. denied,

509 So. 2d 1117.

22.  The record does not disclose why the Commission failed

to issue a determination of reasonable cause within the 180-day

time limit in Section 760.11(3).  The reason may be attributable

to administrative convenience or expediency related to a heavy

caseload that prevents the agency from completing its

investigation within 180 days.  However, administrative

convenience or expediency cannot dictate the terms of the time

limits prescribed by the legislature in Section 760.11(3).

Cleveland Clinic Florida Hospital v. Agency for Health Care

Administration, 679 So. 2d 1237, 1241 (Fla. 1st DCA 1996) reh.

denied; Buffa v. Singletary, 652 So. 2d 885, 886 (Fla. 1st DCA

1995) reh. denied; Flamingo Lake RV Resort, Inc. v. Department of

Transportation, 599 So. 2d 732, 732 (Fla. 1st DCA 1992). 

23.  If administrative convenience were allowed to extend

the 180-day time limit prescribed in Section 760.11(3), the

result would subject the statutory time limit to a "manipulable

open-ended time extension. . . ."  Cf. Lewis v. Conners Steel

Company, 673 F.2d 1240, 1242 (11th Cir. 1982) (barring Title VII

lawsuit filed outside the 90-day period).  Such a result

". . . could render the statutory limitation meaningless."  Id. 
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Jurisdiction

24.  Petitioner's claim is statutorily barred by Section

760.11(7).  In relevant part, Section 760.11(7) requires that

Petitioner's request for hearing in the Petition for Relief:

. . . must be made within 35 days of the date
of determination of reasonable cause [by the
Commission]. . . .  If the aggrieved person
does not request an administrative hearing
within the 35 days, the claim will be barred.
(emphasis supplied)

25.  The statutory bar to a claim filed more than 35 days

after the expiration of the 180-day time limit in Section

760.11(3) is not a jurisdictional bar to Petitioner's claim. 

Rather, failure to comply with the 35-day filing requirement in

Section 760.11(7) admits a defense analogous to a statute of

limitations.  Milano v. Moldmaster, Inc., 703 So. 2d 1093, 1094-

1095 (Fla. 4th DCA 1997) reh. en banc clarification and

certification.  Accord Joshua, 734 So. 2d at 1068; Adams, 727 So.

2d at 1139; Daugherty, 722 So. 2d at 288; Crumbie, 721 So. 2d at

1211; Kalkai, 717 So. 2d at 626. 

26.  Florida courts holding that noncompliance with

statutory filing requirements is a jurisdictional bar generally

do so on the basis of specific statutory language.  Relying on

language in Section 194.171(6), for example, the Florida Supreme

Court has held that the 60-day filing requirement in Section

194.171(2) is a "jurisdictional statute of nonclaim."  Markham v.

Neptune Hollywood Beach Club, 527 So. 2d 814, 815 (Fla. 1988). 

Accord Wal-Mart Stores, Inc. v. Day, 742 So. 2d 408, 409 (Fla.

5th DCA 1999); Palmer Trinity Private School, Inc. v. Robbins,

681 So. 2d 809 (Fla. 3d DCA 1996); Hall v. Leesburg Regional
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Medical Center, 651 So. 2d 231 (Fla. 5th DCA 1995); Walker v.

Garrison, 610 So. 2d 716 (Fla. 4th DCA 1992); Markham v.

Moriarty, 575 So. 2d 1307 (Fla. 4th DCA 1991), cert. denied, 502

U.S. 968, 112 S. Ct. 440 (1991); Gulfside Interval Vacations,

Inc. v. Schultz, 479 So. 2d 776 (Fla. 2d DCA 1985), rev. denied,

488 So. 2d 830 (Fla. 1986). See also Davis v. Macedonia Housing

Authority, 641 So. 2d 131, 132 (Fla. 1st DCA 1994) (the 60-day

filing requirement in Section 194.171(2) is a jurisdictional bar

to an action to contest loss of tax exemption for 1990).  Cf.

Pogge v. Department of Revenue, 703 So. 2d 523, 525-526 (Fla. 1st

DCA 1997) (the 60-day filing requirement in Section 72.011(2) is

a jurisdictional bar to an action contesting the assessment of

taxes but was not a jurisdictional bar to an action for a refund

of taxes prior to 1991 when the legislature amended former

Section 72.011(6) to delete express language that Section 72.011

was inapplicable to refunds); Mikos v. Parker, 571 So. 2d 8, 9

(Fla. 2d DCA 1990) (the 60-day filing requirement in Section

194.171 was not a jurisdictional bar to a claim for refund of

taxes assessed in 1989).  Compare City of Fernandina Beach v.

Page, 682 So. 2d 573 (Fla. 1st DCA 1996); Joyner v. Roberts, 642

So. 2d 826 (Fla. 1st DCA 1994); and Chihocky v. Crapo, 632 So. 2d

230 (Fla. 1st DCA 1994) (the failure to strictly comply with

statutory notice procedures may toll the running of the 60-day

filing requirement in Section 194.171(2)). 

27.  Federal courts generally view the filing requirements

in discrimination cases as statutes of limitation rather than as

jurisdictional prerequisites to filing suit.  For example, 42
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U.S.C. Section 2000e-5(f)(1) requires an aggrieved party to file

suit within 90 days after receipt of a right to sue letter from

the Equal Employment Opportunity Commission ("EEOC").  In

Espinoza v. Missouri Pacific Railroad Co., 754 F.2d 1247, 1250

(5th Cir. 1985), the court held that the 90-day filing

requirement in 42 U.S.C. Section 2000e-5(f)(1) is not a

jurisdictional prerequisite to suit but is a statute of

limitations subject to the doctrine of equitable tolling. 

28.  The Supreme Court has adopted a similar construction of

the requirement in 42 U.S.C. Section 2000e-16(c) for an aggrieved

party to file suit within 30 days after receipt of a right to sue

letter from the EEOC.  In Irwin v. Department of Veterans

Affairs, 498 U.S. 89, 92, 111 S. Ct. 453, 455 (1990), the Court

resolved a conflict between federal appellate courts over whether

a late-filed claim deprived federal courts of jurisdiction.  In

Irwin, the Fifth Circuit Court of Appeals had held that federal

courts lacked jurisdiction over claims filed more than 30 days

after receipt of a right to sue letter.  Irwin v. Department of

Veterans Affairs, 874 F.2d 1092 (5th Cir 1989).  The holding by

the Fifth Circuit was in direct conflict with decisions in four

other courts of appeals.  Boddy v. Dean, 821 F.2d 346, 350 (6th

Cir. 1987); Martinez v. Orr, 738 F.2d 1107, 1109 (10th Cir.

1984); Milam v. United States Postal Service, 674 F.2d 860, 862

(11th Cir. 1982); Saltz v. Lehman, 672 F.2d 207, 209 (D.C. Cir.

1982).  The Supreme Court held that the 30-day filing requirement

is not jurisdictional but creates a "rebuttable presumption of
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equitable tolling."  Irwin, 498 U.S. at 95-96, 111 S. Ct. at 457.

Equitable Tolling

29.  Florida courts have applied the doctrine of equitable

tolling to excuse an otherwise untimely initiation of an

administrative proceeding when four requirements are satisfied.

First, the filing requirement is not jurisdictional.  Cf.

Environmental Resource Associates of Florida, Inc. v. State,

Department of General Services, 624 So. 2d 330 (Fla. 1st DCA

1993) (Judge Zehmer dissenting, in relevant part, because the 21-

day time limit in that case was "not jurisdictional"); Castillo

v. Department of Administration, Division of Retirement, 593 So.

2d 1116 (Fla. 2d DCA 1992) (remanding the case for equitable

considerations related to the "not jurisdictional" 21-day period

for challenging agency action).  Second, the delay is a minor

infraction of the filing requirement.  Stewart v. Department of

Corrections, 561 So. 2d 15 (Fla. 4th DCA 1990)(applying the

doctrine to excuse a request for hearing that was one day late);

Environmental Resource, 624 So. at 332-333 (Judge Zehmer's

dissenting opinion found that the delay was a minor infraction).

Third, the delay does not result in prejudice to the other party.

Stewart, 561 So. 2d at 16.  Fourth, the delay is caused by the

affected party's being misled or lulled into inaction, being

prevented in some extraordinary way from asserting his or her

rights, or having timely asserted his or her rights mistakenly in

the wrong forum.  Machules v. Department of Administration, 523

So. 2d 1132, 1133-1134 (Fla. 1988).  See Burnaman, R., "Equitable
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Tolling in Florida Administrative Proceedings," 74 Fla. B.J. 60

(February 2000).

30.  The first requirement for equitable tolling is the only

requirement that is satisfied in this case.  The 35-day filing

requirement in Section 760.11(7) is not a jurisdictional

prerequisite to Petitioner's claim.  Irwin, 498 U.S. at 92, 111

S. Ct. at 455;  Milano, 703 So. 2d at 1094-1095.    

31.  The second requirement for equitable tolling is not

satisfied in this case.  The delay caused by the failure to

timely file a request for hearing was not a minor infraction but

was significant and lasted 1,185 days.  Vantage Healthcare

Corporation v. Agency for Health Care Administration, 687 So. 2d

306, 307 (Fla. 1st DCA 1997) (refusing to allow filing of letters

of intent one day late in certificate of need process); 

Environmental Resource, 624 So. 2d at 331 (court refused to

reverse a final order denying a hearing where the request for

hearing was four days late).

32.  The third requirement of the doctrine of equitable

tolling is not satisfied in this case.  The delay sought by

Petitioner would prejudice Respondent by adding 1,185 days to the

580-day time limit prescribed by the legislature in Section

760.11(1)(365 days), Section 760.11(3)(180 days), and Section

760.11(7)(35 days). 

33.  Petitioner submitted no evidence that the fourth

requirement of the doctrine of equitable tolling was satisfied in

this case.  Petitioner failed to show that the delay in filing

the request for hearing was the result of being misled or lulled
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into inaction, of being prevented in some extraordinary way from

asserting his rights, or of having timely asserted his rights

mistakenly in the wrong forum.  See, e.g., Perdue v. TJ Palm

Associates, Ltd., 24 Fla. L. Weekly D1399 (Fla. 4th DCA June 16,

1999) (refusing to remand a denial of a request for hearing where

the recommended order contained findings of fact and conclusions

of law supporting the denial of an untimely request for hearing).

Petitioner did not request a hearing earlier because he did not

have the form entitled Petition for Relief.

   34.  Even if the evidence showed that Petitioner had been

lulled into inaction, Petitioner failed to show that he was

lulled into inaction by Respondent.  It is mere supposition to

conclude that Petitioner was lulled into inaction by the failure

of the Commission to issue a notice of determination within the

180-day time limit prescribed in Section 760.11(3).  Even if the

evidence supported such a finding, the Commission is not a named

party to this proceeding.

35.  The doctrine of equitable tolling generally has been

limited to cases in which one party has been lulled into inaction

or prevented from asserting his or her rights by the acts or

omissions of the party's adversary.  In Irwin, for example, the

Court held that the doctrine of equitable tolling applied to an

action brought by a discharged government employee against the

government.  The Court noted that the doctrine of equitable

tolling generally was limited to situations where a complainant

was induced or tricked by an adversary's misconduct into allowing
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a filing deadline to pass.  Irwin, 498 U.S. at 96, 111 S. Ct. at

455.

36.  The Florida Supreme Court has not limited the doctrine

of equitable tolling to cases in which a party is tricked or

induced by the misconduct of an adversary into allowing a filing

deadline to pass.  The Florida Supreme Court has expanded the

doctrine to reach cases where a party allows a filing deadline to

pass through the party's own inadvertence or mistake of law.  In

Machules, 523 So. 2d at 1132, the court held that a discharged

agency employee who chose to pursue a claim through union

grievance, and thereby allowed the time limits for requesting a

hearing to lapse, did not waive the right to a hearing.

37.  In Machules, the court's expansion of equitable tolling

to inadvertence and mistake of law involved a state agency that

was both a named party and an adversary to the discharged agency

employee.  The decision in Machules did not involve a state

agency that was a non-party in a case such as this in which two

or more named parties are adversaries and who are the real

parties in interest.  Machules, 523 So. 2d at 1132.

38.   Florida appellate courts have limited the doctrine of

equitable tolling in administrative cases to those involving

state agencies that are adversaries to substantially affected

parties.  See, e.g., Mathis v. Florida Department of Corrections,

726 So. 2d 389 (Fla. 1st DCA 1999), the court applied (state

agency was adversary in claim for back pay by agency's employee);

Avante, Inc. v. Agency for Health Care Administration, 722 So. 2d

965 (Fla. 1st DCA 1998) (state agency was adversary in action to
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recover Medicaid payments); Unimed Laboratory, Inc. v. Agency for

Health Care Administration, 715 So. 2d 1036 (Fla. 3d DCA

1998)(state agency was adversary in action to recover Medicaid

payments); Haynes v. Public Employees Relations Commission, 694

So. 2d 821 (Fla. 4th DCA 1997) (state agency was adversary in

employee dismissal action); Phillip v. University of Florida, 680

So. 2d 508 (Fla. 1st DCA 1996) (state agency was adversary in

employee dismissal action); Abusalameh v. Department of Business

Regulation, 627 So. 2d 560 (Fla. 4th DCA 1993)(state agency was

adversary in license revocation proceeding); Environmental

Resource, 624 So. 2d at 331 (state agency that was adversary in

contract termination case did nothing to cause four-day delay in

filing request for hearing); Castillo, 593 So. 2d at 1117 (state

agency was adversary in beneficiary's claim for retirement

benefits); Department of Environmental Regulation v. Puckett Oil

Co., 577 So. 2d 988(Fla. 1st DCA 1991) (state agency was

adversary in action seeking reimbursement of cleanup costs);

Stewart, 561 So. 2d 15 (state agency was adversary in employee

dismissal action).

39.  Florida courts have been reluctant to extend the

doctrine of equitable tolling to administrative cases in which a

state agency is only a nominal party rather than an adversary to

the affected party.  In Vantage Healthcare, 687 So. 2d at 307, a

state agency awarded a certificate of need to an applicant after

allowing the applicant to file its letter of intent one day late.

The agency applied the doctrine of equitable tolling to extend

the filing deadline by one day.  The court held that the doctrine
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of equitable tolling does not apply to the certificate of need

application process because the application process:

. . . is not comparable to . . . judicial or
quasi-judicial proceedings.  We have found no
authority extending the doctrine of equitable
tolling to facts such as in the present case.

Cf. Perdue, 1999 WL 393464 (Fla. 4th DCA 1999) (refusing to apply

the doctrine of equitable tolling to extend the deadline for

challenging a notice of intent to issue a conceptual permit

approving overall master project design).

40.  Unlike the state agency in Vantage Healthcare, the

Commission is not a party to this proceeding.  Assuming arguendo

the evidence showed that the Commission's failure to issue a

written notice within the 180-day time limit in Section 760.11(3)

lulled Petitioner into inaction, application of the doctrine of

equitable tolling to the facts in this case would extend the

doctrine to administrative proceedings in which a party is lulled

into inaction by the inaction of a non-party.

Clear Point of Entry

41.  The clear point of entry doctrine is a judicial

doctrine that requires state agencies to provide parties who are

substantially affected by proposed agency action with a clear

point of entry to formal or informal proceedings authorized in

Chapter 120.  The clear point of entry doctrine was first

enunciated in Capeletti Brothers, Inc. v. State, Department of

Transportation, 362 So. 2d 346, 348 (Fla. 1st DCA 1978), cert.

denied, 368 So. 2d 1374 (Fla. 1979).  Since 1979, the doctrine

has been followed by Florida courts.  See, e.g., Environmental

Resource, 624 So. 2d at 331-332 (concurring opinion of Judge
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Ervin); Florida League of Cities, Inc. v. Administration

Commission, 586 So. 2d 397, 413 (Fla. 1st DCA 1991).  See also

Southeast Grove Management, Inc. v. McKinness, 578 So. 2d 883

(Fla. 1st DCA 1991); Capital Copy, Inc. v. University of Florida,

526 So. 2d 988 (Fla. 1st DCA 1988); Lamar Advertising Company v.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

City of St. Cloud v. Department of Environmental Regulation, 490

So. 2d 1356 (Fla. 5th DCA 1986); Henry v. Department of

Administration, Division of Retirement, 431 So. 2d 677 (Fla. 1st

DCA 1983).  See also Shirley S., "In Search of a Clear Point of

Entry," 68 Fla. B.J. 61 (May 1994).

42.  An agency provides a clear point of entry to an

affected party by satisfying several fundamental requirements.

First, the agency must notify the affected party of the proposed

agency action.  In addition, the notice must inform the affected

party of the right to request an administrative hearing pursuant

to Section 120.57 and inform the affected party of the time

limits within which the party must file a request for hearing. 

If the affected party fails to file a request for hearing within

the time prescribed in the clear point of entry, the affected

party waives the right to request a hearing.  See, e.g.,

Environmental Resource, 624 So. 2d at 331-332 (citing Capeletti

Brothers, 368 So. 2d at 348).

43.  The evidence in this case shows that the Commission

satisfied the requirements of the clear point of entry doctrine

when the Commission issued a Notice of Determination: No Cause on

July 14, 1999.  On August 13, 1999, Petitioner requested an
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administrative hearing within 35 days of the determination of

reasonable cause by the Commission.

44.  The failure of the Commission to act within the time

prescribed in Section 760.11(3) raises at least four issues.  The

first issue is whether Sections 760.11(3), (7) and (8) provide an

aggrieved party with a clear point of entry in the absence of

agency action.  If so, the second issue is whether uncertainty,

if any, created by agency inaction can operate to negate the

clear point of entry provided by statute.  The third issue is

whether the clear point of entry doctrine operates any

differently in cases in which the state agency is neither an

adversary of the affected party nor a nominal party.  If the

doctrine does apply with equal force to such cases, the fourth

issue is whether the inaction of a non-party can effectively

enlarge statutes of limitation intended, in part, to protect the

affected party's adversary. 

45.  Sections 760.11(3), (7), and (8) provide a clear point

of entry by notifying an aggrieved party that a request for an

administrative hearing must be filed within 35-days of the

earlier of: the determination of reasonable cause; or the 180-day

time limit prescribed in Section 760.11(3).  If the Commission

fails to act within 180 days, the 35-day filing requirement in

Section 760.11(7) begins to run immediately after the 180-day

time limit in Section 760.11(3).  Cf.  Joshua, 734 So. 2d at

1068); Adams, 727 So. 2d at 1139; Daugherty, 722 So. 2d at 288;

Crumbie, 721 So. 2d at 1211; Kalkai 717 So. 2d at 626.  Any other

construction is unreasonable.  Milano, 703 So. 2d at 1093. 
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46.  Agency action taken after the 180-day time limit in

Section 760.11(3) is neither statutorily authorized nor

statutorily required as a prerequisite of the 35-day filing

requirement in Section 760.11(7).  In the absence of agency

action by the Commission, Section 760.11(8) authorizes an

aggrieved party to proceed under Section 760.11(4) as if the

Commission had issued a notice of determination within the 180-

day time limit in Section 760.11(3).

47.  The inaction of the Commission cannot enlarge, modify,

or contravene the terms of a statute.  An agency cannot impose by

inaction or other practice a requirement not found in a statute

or otherwise enlarge, modify, or contravene the terms of a

statute.  Sections 120.52(8)(c) and 120.68(7)(e)4.  See also

DeMario, 648 So. 2d at 213-214 (agency lacked authority to impose

time requirement not found in statute); Booker Creek, 534 So. 2d

at 423.  If an agency rule or practice conflicts with a statute,

the statute prevails.  Hughes, 710 So. 2d at 685; Johnson 709 So.

2d at 624; A Duda & Sons, 608 So. 2d at 884; Wingfield

Development, 581 So. 2d at 197. 

48.  If the Commission is concerned that its rules or

practices may cloud the clear point of entry provided in Sections

760.11(3), (7), and (8), the Commission has no authority to

enlarge the 180-day time limit in Section 760.11(3).  However,

the Commission does have authority to issue a written notice of

rights to the parties within the time authorized in Section

760.11(3). 



24

49.  Assuming arguendo that the requirements of the clear

point of entry doctrine are not satisfied in the statutory notice

provided in Sections 760.11(3), (7), and (8), the issue is

whether the clear point of entry doctrine operates any

differently in cases such as this one in which the state agency

is neither an adversary to the aggrieved party nor a nominal

party.  Courts have most frequently applied the clear point of

entry doctrine in cases involving a state agency that is an

adversary to the affected party.  See, e.g., Florida League of

Cities v. Administration Commission, 586 So. 2d 397, 413 (Fla.

1st DCA 1991); Capital Copy, Inc. v. University of Florida, 526

So. 2d 989 (Fla. 1st DCA 1988); Lamar Advertising Company v.

Department of Transportation, 523 So. 2d 712 (Fla. 1st DCA 1988);

City of St. Cloud v. Department of Environmental Regulation, 490

So. 2d 1356, 1358 (Fla. 1st DCA 1986); Henry v. State, Department

of Administration, 431 So. 2d 677, 680 (Fla. 1st DCA 1983);

Manasota 88, Inc. v. Department of Environmental Regulation, 417

So. 2d 846 (Fla. 1st DCA 1982); Sterman v. Florida State

University Board of Regents, 414 So. 2d 1102 (Fla. 1st DCA 1982).

50.  Less frequently, courts have applied the clear point of

entry doctrine in cases involving a state agency that is a

nominal party but not an adversary to the affected party.  In a

certificate of need case, for example, the court held that

failure of the state agency to notify competing hospitals that

the hospital-applicant had submitted a revised application 

denied competing hospitals of a clear point of entry.  NME

Hospitals, Inc. v. Department of Health and Rehabilitative
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Services, 492 So. 2d 379, 384-385 (Fla. 1st DCA 1986) (opinion on

Motion for rehearing), reh. denied.  In another certificate of

need case, the court refused to extend the time limits in a clear

point of entry for an applicant to file its letter of intent. 

Vantage Healthcare, 687 So. 2d at 308 (refusing to apply

equitable tolling to the certificate of need process).

51.  At least one court has applied the clear point of entry

doctrine in a case in which the state agency was neither an

adversary to the affected party nor a nominal party.  In a

proceeding between a fruit dealer and the grower, the court held

that the failure of the dealer to request a hearing within the

time limit prescribed in a statutorily required agency notice

waived the dealer's right to a de novo hearing.  Southeast Grove

Management, Inc. v. McKiness, 578 So. 2d 883, 886 (Fla. 1st DCA

1991).

52.  Unlike the statutory requirement for agency notice in

Southeast, nothing in Section 760.11 requires agency action after

180 days as a prerequisite to the 35-day filing requirement in

Section 760.11(7).  If the Commission fails to complete its

investigation and issue a notice of rights within 180 days,

Section 760.11(8) authorizes Petitioner to proceed under Section

760.11(4) as if the Commission had acted within the 180-day time

limit.

53.  The Commission can accelerate the point at which the

35-day filing requirement begins to run by issuing a notice of

determination in less than 180 days.  However, the Commission has

no statutory authority to delay the point at which the 35-day
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requirement begins to run by acting beyond the 180-day time limit

in Section 760.11(3) or by failing to act altogether. 

Equitable Estoppel

54.  The doctrine of equitable estoppel is distinguishable

from the doctrine of equitable tolling.  The latter doctrine is

concerned with the point at which a limitations period begins to

run and with the circumstances in which the running of the

limitations period may be suspended.  Morsani v. Major League

Baseball, 739 So. 2d 610, 614-615 (Fla. 2d DCA 1999).  Equitable

estoppel comes into play only after the limitations period has

run and addresses the circumstances in which a party is estopped

from asserting the statute of limitations as a defense to an

admittedly untimely action.  Id.  See also Ovadia v. Bloom, 2000

WL 227961 (Fla. 3d DCA March 1, 2000). 

55.  Like equitable tolling, equitable estoppel can be

applied to a state agency where the state agency is a named party

and an adversary to the affected party.  Tri-State Systems, Inc.

v. Department of Transportation, 500 So. 2d 212, 215 (Fla. 1st

DCA 1986).  A party must specifically plead equitable estoppel in

administrative cases.  University Community Hospital v.

Department of Health and Rehabilitative Services, 610 So. 2d

1342, 1346 (Fla. 1st DCA 1992).  Equitable estoppel does not

apply in cases where the delay is caused by a mistake of law.

Council Brothers, Inc. v. City of Tallahassee, 634 So. 2d 264,

266 (Fla. 1st DCA 1994); Dolphin Outdoor Advertising v.

Department of Transportation, 582 So. 2d 709, 710 (Fla. 1st DCA

1991); Tri-State, 500 So. 2d 216.  Equitable tolling may apply in
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cases where the delay is caused by mistake of law or

inadvertence.  See, e.g., Machules, 523 So. 2d at 1134 (pursuing

claim through union grievance procedure instead of requesting

hearing tolls the clear point of entry).   

56.  Petitioner argues that he is not an attorney, not

familiar with applicable statutes and rules, and that this case

should be held in abeyance until the Florida Supreme Court rules

in the Joshua case.  Petitioner is not subject to a lesser

standard of conduct than a licensed attorney.  Petitioner has

constructive knowledge of applicable statutes and rules.  A

contrary rule would insulate a party from the consequences of

applicable time limits whenever a party chose lay representation.

Barrett v. City of Margate, 743 So. 2d 1160, 1163 (Fla. 4th DCA

1999); Pearson v. Pefkarou, 734 So. 2d 551, 551 (Fla. 3d DCA

1999); Jancyn Manufacturing Corporation v. Florida Department of

Health, 24 Fla. L. Weekly D2232, 2233 (Fla. 1st DCA 1999); Carr

v. Grace, 321 So. 2d 618 (Fla. 3d DCA 1975), cert. denied, 348

So. 2d 945 (Fla. 1977).  See also Burke v. Harbor Estate

Associates, Inc., 591 So. 2d 1034, 1037-1038 (Fla. 1st DCA 1991).

Accord Dolphins Plus v. Residents of Key Largo Ocean Shores, 598

So. 2d 324 (Fla. 3d DCA 1992).

     57.  Denial of an abeyance does not deprive Petitioner of an

adequate remedy at law.  Petitioner can appeal the final order of

the referring agency.

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of

Law, it is
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RECOMMENDED that the Commission enter a final order

dismissing this proceeding as barred by Section 760.11(7).

DONE AND ENTERED this 6th day of June, 2000, in Tallahassee,

Leon County, Florida.

                    ___________________________________
               DANIEL MANRY

                              Administrative Law Judge
                    Division of Administrative Hearings
                    The DeSoto Building
                    1230 Apalachee Parkway
                    Tallahassee, Florida  32399-3060
                    (850) 488-9675   SUNCOM 278-9675

                              Fax Filing (850) 921-6847
                              www.doah.state.fl.us

                    Filed with the Clerk of the
                    Division of Administrative Hearings
                    this 6th day of June, 2000.

COPIES FURNISHED:

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road, Building F
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road, Building F
Tallahassee, Florida  32303-4149

Luis F. Hernandez
1116 Golden Gate Avenue
Orlando, Florida  32808

Charles Williams, Jr., Esquire
Scott A. Livingston, Esquire
Williams and Davis, P.A.
Suite 1220, Suntrust Center
Post Office Box 1831
200 South Orange Avenue
Olando, Florida  32802-1831
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions
within 15 days from the date of this Recommended Order.  Any
exceptions to this Recommended Order should be filed with the
agency that will issue the final order in this case
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AUSBON BROWN, JR.,           )
)

     Petitioner, )
)

vs. )   Case No. 99-4038
)

FLORIDA DEPARTMENT OF LABOR   )
AND EMPLOYMENT SECURITY,      )

)
     Respondent. )
______________________________)

RECOMMENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on May 11, 2000, in Daytona Beach, Florida, by teleconferencing

technology before Don W. Davis, Administrative Law Judge of the

Division of Administrative Hearings.

APPEARANCES

For Petitioner:  Ausbon Brown, Jr., pro se
                      Post Office Box 10946
                      Daytona Beach, Florida  32120-0946

For Respondent:  Sonja P. Mathews, Esquire
                      Department of Labor and Employment Security
                      Hartman Building, Suite 307
                      2012 Capital Circle, Southeast
                      Tallahassee, Florida  32399-2199

STATEMENT OF THE ISSUE

The issue is whether Respondent violated the Florida Civil

Rights Act of 1992, as alleged in the Petition for Relief filed

by Petitioner in September 1999.
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PRELIMINARY STATEMENT

This matter began on December 5, 1997, when Petitioner,

Ausbon Brown, Jr., filed a Charge of Discrimination with the

Florida Commission on Human Relations alleging that Respondent,

Florida Department of Labor and Employment Security, had violated

Chapter 760, Florida Statutes, by classifying positions and

varying the conditions of employment for various positions he had

applied for with that agency.  On August 18, 1999, or over 20

months later, the Florida Commission on Human Relations issued

its Determination: No Cause.  Thereafter, Petitioner filed his

Petition for Relief in September 1999.  The case was then

referred to the Division of Administrative Hearings with a

request that an Administrative Law Judge conduct a formal

hearing.

At the final hearing, Petitioner testified in his own behalf

and offered one composite exhibit in evidence.  Respondent

presented four witnesses and sixteen exhibits.  Official

recognition was taken of Rule 60K-3.009 and Rule 60k-3.0092,

Florida Administrative Code.

No transcript of the final hearing was provided.  Proposed

Findings of Fact and Conclusions of Law were filed by Respondent

and considered in the formulation of this Recommended Order.

Although Petitioner filed a notice alleging that he had mailed a

proposed order to the undersigned "under separate cover," no such
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proposed order had been received at the time of preparation of

this Recommended Order.

FINDINGS OF FACT

Based upon all of the evidence, the following findings of

fact are determined:

1.  Ausbon Brown, Jr. (Petitioner), an African-American male

was born on April 25, 1943.

2.  Petitioner filed a charge of discrimination with the

Florida Commission on Human Relations (FCHR) on December 5, 1997,

alleging violation by the Florida Department of Labor and

Employment Security (Respondent) of the Florida Civil Rights Act

of 1992, as contained in chapter 760, part I, Florida Statutes.

3.  On August 18 1999, over 20 months later, FCHR issued a

"Notice of Determination: No Cause."

4.  September 27, 1999, Petitioner filed a Petition for

Relief, alleging that Respondent had subjected Petitioner to

discriminatory hiring practices on the basis of the race and age

of Petitioner.

5.  While not identifying specific positions, the Petition

for Relief contains the allegation that Petitioner applied for

244 positions within the hiring jurisdiction of Respondent.  By

order dated January 18, 2000, Administrative Law Judge Donald R.

Alexander limited the final hearing to allegations pertaining to

Petitioner's application for position number 02925, Research

Associate, within Respondent's Division of Workers' Compensation.
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6.  Respondent denies Petitioner's allegation of

discriminatory hiring practice and contends that it hired the

most qualified employee.

7.  While not specifically established at hearing, it can be

reasonably inferred from the evidence that Respondent employed at

least fifteen employees for each working day in each of twenty or

more calendar weeks in the current or preceding year and thus is

an employer within the meaning of the law.

8.  Petitioner received a Bachelor of Science degree in

biology in 1965 from Florida A&M University, a Master of Science

degree in wildlife and fisheries science in 1978 from Texas A&M

University, and a doctorate in wildlife and fisheries science in

1991 from Texas A&M University.

9.  Petitioner's job applications reflect that from

June 1965 until April 1994, he worked in various positions for

the U. S. Department of Commerce, National Marine Fisheries

Service.  Beginning on July 28, 1995, and continuing for several

years, he was employed as a child support enforcement case

analyst with the Florida Department of Revenue (DOR).

10.  Petitioner is currently the supervisor of science

laboratories for Daytona Beach Junior College.

11.  Respondent, in the fashion of most state agencies,

periodically issues a "Job Opportunity Announcement" which

describes career service positions currently available in the
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agency.  Such an announcement was issued on January 15, 1997, for

position number 002925 and read as follows:

3122 Research Associate

Notes: Open Competitive.  Two years of Social
Science or public policy research involving
Production or reports: Use of PC in Two of
the following four areas: word-processing,
spreadsheet, statistical analysis or graphic
applications preferred.

Min. Qual:  A bachelor's Degree from an
accredited college or university and three
years of professional experience in
statistics, research, analysis or program
evaluation.

A Master's Degree from an accredited college
or university can substitute for one year of
the required experience.

 
12.  The "Vacancy Notification/Action Form" submitted in

support of the Job Opportunity Announcement, dated December 17,

1996, contains the following statement:

Preferred Qualifications:  At least 2 years
of social science or public policy research
involving production of reports; use of
personal computers in two of the following
four areas: word processing, the spreadsheet,
statistical analysis or graphic application.

 
13.  A vacancy announcement published in the "Tallahassee

Democrat" on January 19, 1997, contains the same statement of

preferred qualifications.  The preferences are consistent with

the official job description for position 02925 as contained in

Class Code 3122 for the class title of research associate.  The

class specifications also include the caveat that "additional
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knowledge, skills and abilities may be applicable for individual

positions in the employing agency."

14.  Within Respondent's structure, Ken Baugh supervised

position number 02925 and was responsible for the hiring process,

inclusive of the placement of the job announcement and the

vacancy advertisement.  Baugh based the stated job specifications

upon the Career Service Class Specifications, as well as his

knowledge of the requirements to perform successfully in the

position.

15.  Prior to advertising the position, Baugh developed a

selection package which included a work sample test, a job

description, a list of knowledge, skills and abilities, a

screening criteria, application review process, and interview

questionnaire.  Baugh submitted the package to the Office of

Civil Rights and Minority Affairs within Respondent's structure

where it was approved.  Such approval indicates that the package

reflected a process to measure core job duties.

16.  Respondent received 115 applications for position

02925.  Five applicants were interviewed for the position.  All

met the minimum qualifications for the position.

17.  Gary Sabitsch, a white male born on September 24, 1965,

was the successful candidate.  Sabitsch has a bachelor's degree

and has been employed for four years by a private entity as a

research associate.  He performed tasks in his research associate

position inclusive of governmental consulting, as well as
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collection and analysis of data.  Sabitsch's qualifications also

include experience in word processing, spreadsheets, and

graphics.  His computer software usage and experience also are

more extensive than that of Petitioner, in Baugh's estimation.

The experience of Sabitsch in the public policy or social science

arena more appropriately met Braugh's expectations for the

successful candidate than the experience of Petitioner which was

limited to the natural science area.  In his evaluation and

interviews, and subsequent selection of Sabitsch, Baugh used the

interview package previously approved by the Office of Civil

Rights.  Baugh had no previous knowledge of Sabitsch prior to the

interview.

18.  Applications provided to Baugh did not have the EEOC

survey portion, which permits an applicant to voluntarily reveal

age and race.  These portions of the applications had been

previously removed prior to Baugh's perusal.

19.  Baugh's selection of Sabitsch was approved by

Respondent's Office of Civil Rights.

20.  Petitioner presented no evidence that the selection

process was varied so as to discriminate on the basis of age or

race.  Further, he presented no evidence that he met the

preferred criteria noticed for the position.

21.  In summary, there is no credible evidence that

Respondent's actions were a pretext for discrimination, as

alleged in the Petition for Relief.  Further, there is no
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evidence that the employment decision at issue in this proceeding

was grounded on discriminatory animus in any respect, or that a

discriminatory reason motivated Respondent's actions.

CONCLUSIONS OF LAW

22.  The Division of Administrative Hearings has

jurisdiction over the subject matter and the parties hereto

pursuant to Sections 120.569 and 120.57, Florida Statutes (1999).

23.  Section 760.10(1)(a), Florida Statutes (1995), reads in

relevant part as follows:

(1)  It is an unlawful employment practice
for an employer:

(a)  To . . . refuse to hire any individual
. . . because of such individual's race . . .
sex, [or] age."

24.  In order to make out a prima facie case of race,

gender, or age discrimination under Section 760.10(1)(a), Florida

Statutes (1995), Petitioner must show that he is a member of a

protected class; that he was fully qualified for the job for

which he applied; and that another person outside the protected

class, or of a different age, with equal or lesser qualifications

was hired.  See, e.g., Davenport v. Village on the Green, 21

F.A.L.R. 2351, 2355 (FCHR, 1999)(race and gender); Jones v.

School Bd. of Volusia County, 21 F.A.L.R. 2366, 2367 (FCHR,

1999)(age).  In making out a prima facie case, Petitioner need

only show that he was minimally qualified for the position, and

not that he was fully qualified.  Potasek v. The Fla. State

University, 18 F.A.L.R. 1952, 1953 (FCHR, 1995).
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25.  Initially, it is noted that Petitioner has arguably met

his burden of proving a prima facie case of race discrimination

as to position 002925.  This is because the record shows that

Petitioner was a member of a protected class (age, race, and

gender); he met the minimum qualifications for the positions; he

was subject to an adverse employment decision; and a person

outside the protected class was chosen for the positions.

26.  In response to the foregoing showing, Respondent

articulated a legitimate, nondiscriminatory reason for its

employment decision.  That is to say, Petitioner was not hired

because another candidate was deemed better qualified.  See,

e.g., Pelli v. Stone Savannah River and Pulp and Paper, 878

F.Supp. 1559, 1565 (S.D. Ga. 1995)("promotion of an employee who

is deemed more qualified than the Petitioner for the position is

a legitimate, nondiscriminatory reason").  Petitioner failed to

show that Respondent's proffered reasons were a pretext for

discrimination.  This being so, the Petition for Relief must be

denied.

RECOMMENDATION

Based on the foregoing findings of fact and conclusions of

law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing, with prejudice, the Petition for

Relief.
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DONE AND ENTERED this 8th day of June, 2000, in Tallahassee,

Leon County, Florida.

                        ___________________________________
         DON W. DAVIS

                             Administrative Law Judge
                   Division of Administrative Hearings

         The DeSoto Building
         1230 Apalachee Parkway
         Tallahassee, Florida  32399-1550
         (850) 488-9675,  SUNCOM 278-9675

                             Fax Filing (850) 921-6847
                             www.doah.state.fl.us

         Filed with the Clerk of the
         Division of Administrative Hearings
         this 8th day of June, 2000.

COPIES FURNISHED:

Ausbon Brown, Jr.
Post Office Box 289
Daytona Beach, Florida  32636

Sharon Moultry, Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Sonja P. Mathews, Esquire
Department of Labor and
  Employment Security
Hartman Building, Suite 307
2012 Capital Circle, Southeast
Tallahassee, Florida  32399-2199
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order should be filed with the agency that will
issue the final order in this case.
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