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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

JOHNNY YOUNG,                      )
                                   )
     Petitioner,                   )
                                   )
vs.                                )
                                   )   Case No. 98-3085
SCHOOL BOARD OF HILLSBOROUGH       )
COUNTY,                            )
                                   )
     Respondent.                   )
___________________________________)

RECOMMENDED ORDER

A hearing was held in this case in Tampa, Florida, on

November 30, 1998, before Arnold H. Pollock, an Administrative

Law Judge with the Division of Administrative Hearings.

APPEARANCES

For Petitioner:  Nina Ashenafi, Esquire
  FEA United
  118 North Monroe Street
  Tallahassee, Florida  32399-1700

  Lorene C. Powell, Esquire
  FEA United
  1718 East 7th Avenue
  Suite 301
  Tampa, Florida  33605

For Respondent:  Kelly L. Soud, Esquire
  Thompson, Sizemore & Gonzales
  Post Office Box 629
  Tampa, Florida  33601

STATEMENT OF THE ISSUE

The issue for consideration in this case is whether

Petitioner was discriminated against in employment by the

Respondent because of a handicap, actual or perceived.
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PRELIMINARY MATTERS

On January 6, 1996, Petitioner, Johnny Young, filed a

Complaint of Discrimination with the Florida Commission on Human

Relations alleging he was discharged from employment with the

Hillsborough County School Board because of a handicap, actual or

perceived.  An investigation was initiated by the Commission to

look into the Petitioner’s allegations, but in June 1998, because

more than 180 days had passed without a determination since the

complaint was filed, Petitioner withdrew his charge and filed a

Petition For Relief to proceed with an administrative hearing.

This hearing ensued.

At the hearing, Petitioner testified in his own behalf and

presented the testimony of Nancy Camden, a school bus driver for

the Board and, at the time in issue, Petitioner’s union

representative; and Eddie Hayes, a wheel and tire specialist for

the Board and long-time friend and co-worker of the Petitioner.

Petitioner also introduced Petitioner’s Exhibits 1 through 7.

Respondent presented the testimony of John F. Werner, supervisor

of human resources for the Board, and introduced Respondent’s

Exhibit 1.

The parties jointly waived the statutory 30 days for release

of this Recommended Order after filing of the transcript, and

requested additional time to file post-hearing matters.  The

parties agreed that post-hearing matters would be filed by

January 15, 1999.  A transcript of the proceeding was furnished,

and subsequent to the receipt thereof by the undersigned, counsel
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for both parties submitted matters which were carefully

considered in the preparation of this Recommended Order.

FINDINGS OF FACT

1.  At all times pertinent to the issues herein, the

Petitioner, Johnny Young, was employed by the School Board of

Hillsborough County.

2.  On June 28, 1994, Petitioner was employed as a tire and

wheel specialist, which had been classified for Board policy and

rule purposes as a safety-sensitive position.

3.  On June 28, 1994, while in the course of performing his

duties and driving a Board-owned vehicle, Petitioner was involved

in a minor traffic accident.  There were no injuries sustained by

any party as a result of the accident, and the resultant property

damage was less than $100.00.  Nevertheless, as a routine part of

the investigation into the accident, Petitioner was required to

be tested for drugs.  The result of that test was positive for

THC (tetra-hydra-canabinol), marijuana.

4.  Petitioner paid a fine as a result of the accident.  On

July 1, 1994, Janice W. Velez, Director of Personnel Services for

the Board, notified Petitioner in writing that because of the

incident and his involvement with drugs, he was to be

disciplined, but could request a pre-disciplinary hearing.

Petitioner did so, and after presenting his position to the

committee appointed to conduct the hearing, was advised by letter

dated July 14, 1994, that he would not be dismissed.  However,

several conditions were attached to his remaining employed by the
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Board.  One of these was that Petitioner attend a drug

rehabilitation course.  Petitioner enrolled in the designated

course and successfully completed it.
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5.  When he completed this training, Petitioner was not

terminated from employment with the Board.  Though overqualified,

he was placed in one of the open custodial positions available at

the time.  Consistent with Board policy, because Petitioner’s

accident had involved the use of marijuana, he was precluded from

holding a safety-sensitive position.  Petitioner was advised in

writing, at the time he was offered the opportunity to undergo

drug rehabilitative training, that even upon successful

completion of rehabilitation training, he would not be allowed

back into a safety-sensitive position.  He was advised that he

could apply for any vacancy, and a sincere attempt to place him

would be made, but it was emphasized that he would not be placed

in a safety-sensitive position with the Board.  Petitioner denies

this, and his then union president, who claims to have been

present at the time of the interview, also denies Petitioner was

told he would henceforth be ineligible for a safety-sensitive

position.

6.  However, the giving of such advice is consistent with

the 24 years of experience of John F. Werner, the Supervisor of

Human Resources for the Board.  Mr. Werner contends that

throughout his entire period of experience with the Board, no

drug-positive employee has ever been allowed back into a safety-

sensitive position.  No evidence was presented by Petitioner to

contradict this contention.  Petitioner was offered a custodian

position at $10.50 per hour to help him keep from using up all

his leave, and there was no bar to his being promoted to any
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other position with the Board for which he was qualified, except

a safety-sensitive position.

7.  A consideration of the safety-sensitive position bar is

that every individual who works in the Board’s transportation

division is required to get a bus driver’s license.  Any employee

can be required to drive a school bus at any time, not

necessarily with children aboard.  Another consideration is that

all employees who work on the buses are required to do their work

in such a manner that any product that leaves the bus yard is

safe for the children who ride it.

8.  Mr. Werner also indicated that were Petitioner not

satisfied with the position as custodian that was offered to him,

he could have used the grievance procedure set forth in the union

contract.  Petitioner did not take advantage of this opportunity.

When Petitioner applied for his old job as a wheel and tire

specialist, after he completed drug rehabilitation, Mr. Werner

advised the supervisor not to hire him into that position because

of the drug/safety-sensitive position policy.  Further, Werner

notes that the employees who have abused drugs and subsequently

gone through rehabilitation are initially placed in low-grade

positions.  Those who deserve it are subsequently promoted when

higher level positions become available.

9.  Petitioner started work in the Board in June 1980, and

thereafter worked in the tire and wheel shop for more than 13

years.  At the time of the accident, he was earning $15.81 per

hour.  He met all the requirements for employment in the job he
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held, and his performance and attendance records were

unblemished.  He believes he has lived up to all the conditions

placed upon his continued employment with the Board.  He

contends, however, that when he agreed to undergo drug

rehabilitation training and the related examinations, he believed

he would be given a chance to go back to his former job.  After

he signed the agreement, however, he was placed in a custodial

position at Cleveland Elementary School, a fact which upset him

because the school was an inner city school.

10.  Petitioner completed all the conditions of his

rehabilitation while he was at Cleveland Elementary School, and

then wanted to go back to his former job in order to regain the

higher compensation it paid.  In November 1994, his attorney

wrote to the Board personnel office noting that Petitioner had

completed all requirements of his rehabilitation and was seeking

reinstatement.  The Board responded shortly thereafter declining

to reinstate him because of the policy regarding safety-sensitive

positions.  When Petitioner applied for another safety-sensitive

position in February 1995, he was rejected on the same basis.

However, he was subsequently hired as a trades helper with the

Board which pays more than $10.50 but less than $15.80 per hour.

11.  Petitioner claims he has never been given any reason

other than the Board policy for not hiring him into a safety-

sensitive position.  He claims he is technically qualified for

the position he previously held and he has been certified as

such.  He does not currently use drugs, and since 1994 has not
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failed any drug test.  At the time of his accident, he claims, he

was using marijuana because of the stress he was under, and since

then he has been in stress positions without resorting to drugs.

12.  Petitioner contends he is still being treated as a drug

abuser and that the Board is continuing to apply an improper

standard in denying him reinstatement to his former position or

in refusing to employ him in some of the other jobs for which he

has applied.  These include transport equipment operator,

construction equipment operator, and mechanic.  Though he

recognizes the Board has classified these jobs as safety-

sensitive, he refuses to accept them as such, and contends that

because he is technically qualified for them, he should not be

disqualified on the basis of his prior drug use.

13.  Petitioner insists it is discrimination to continue to

disqualify him from safety-sensitive positions on the basis of

his drug use of several years ago.  He contends he does not have

a disability, and he asserts that no one at the Board has told

him they thought he had a disability.  Therefore, he contends,

the Board’s disqualifying him because of his one drug incident,

constitutes discrimination based on its perception of a

disability which does not exist.

14.  Nancy Camden, the Petitioner’s union president in 1994,

attended his pre-disciplinary hearing in July of that year. She

was also present with Petitioner when the last chance letter was

explained to him, and it was her understanding that he could go

back to his former job after completion of the entire drug
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rehabilitation process of approximately 36 months' duration.  She

contends she would not have wanted him to sign the agreement had

she known he would be forever barred from holding a safety-

sensitive position, and she does not recall such a provision

being in the union employment contract.  It is not.

15.  Eddie Hayes, a tire and wheel specialist with the

Board, worked with Petitioner for many years prior to the

accident.  Petitioner taught him much of what he knows about the

job.  Mr. Hayes contends Petitioner was not a drug user.

Petitioner was married and took his job very seriously.  He knew

Petitioner as a kind, sensitive, and loving individual who cared

a lot about his job.

16.  Mr. Hayes would not be at all reluctant to have

Petitioner back on the job.  In fact, all the employees in the

shop agitated for Petitioner’s return.  A safety-sensitive

position was open at the time of this hearing and has not been

filled despite being advertised twice.

CONCLUSIONS OF LAW

17.  The Division of Administrative Hearings has

jurisdiction over the parties and the subject matter in this

case.  Section 120.57(1), Florida Statutes.

18.  Petitioner contends that the School Board of

Hillsborough County has discriminated against him in employment

because of a disability or the perception thereof.  The evidence

of record shows that in 1994, Petitioner was involved in a minor

motor vehicle accident while he was driving a Board-owned
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vehicle, and thereafter tested positively for marijuana.

Consistent with a claimed Board policy, Petitioner was

subsequently barred from ever holding a safety-sensitive position

with the Board even though he successfully completed a drug

rehabilitation program.

19.  For Petitioner to prevail in his claim of

discrimination based on disability, actual or perceived, he must

show, by a preponderance of the evidence, a prima facie case of

discrimination, and to do that, he must show: (a) that he has a

disability or is perceived as having a disability; (b) that he is

an otherwise qualified individual; and (c) that he suffered an

adverse employment action because of his disability.

20.  Section 760.10, Florida Statutes, makes it an unlawful

employment practice to discriminate against any individual in

hiring, terms of employment, or status as an employee, on the

basis of, inter alia, the employee’s handicap.  The same section,

however, holds it to not be an unlawful employment practice to

take action on the basis of a handicap when such handicap is a

bona fide occupational qualification reasonably necessary for the

performance of the particular employment to which such action or

inaction is related.

21.  In the instant case, there is no doubt that Petitioner

is an individual qualified to hold the position of wheel and tire

specialist.  However, there is no evidence that Petitioner has a

disability, or that the refusal to hire reinstate him into his

position as a wheel and tire specialist, a safety-sensitive
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position, was because of any disability.

22.  The Board does not deny that, once it was determined

that Petitioner had used a prescribed substance while on duty, it

subsequently barred him from holding a safety-sensitive position

with the Board, even after he successfully completed a drug

rehabilitation program.  The Board defends its actions on the

basis that such a determination is consistent with a long

standing policy which has in its inception the need and desire to

protect the lives, health, and safety of the school population.

23.  Petitioner contends that the Board’s reliance on a

long-standing policy is pre-textual and does not justify

excluding him in perpetuity from safety-ensitive jobs.

Petitioner also contends that nowhere within the four corners of

the return to work agreement he signed is he put on notice that

he is forever barred from a safety sensitive-position with the

Board.  For that reason, he claims, the document, which does not

clearly define all terms and understandings between the parties,

is fatally flawed.  Petitioner further contends that the Board’s

real reason for imposing the bar in issue was its desire to

insulate the Board from embarrassment.  None of the reasons cited

by Petitioner, even if true, constituted discrimination based on

handicap.  Assuming, arguendo, that his assertions are correct,

any redress for those practices must be sought on some other

basis.

24.  It is not inconsistent for the Board to take a position

barring an employee from a certain class of position, as it has
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here, and apply the bar to any situation where the actions of the

employee may reasonably be related to the safety of school

children, and it is not necessary that such relationship be

direct.  If the Board can establish that the employee’s

performance of duty bears a reasonable connection to the student

population, any reasonable restriction designed to promote the

safety of that population is lawful.

25.  In the instant case, the Board need not show that

Petitioner is a potential direct hazard to students by driving a

bus while they are aboard.  It is sufficient to show that his

routine performance of his duties as a wheel and tire repairman,

if not done in a safe and responsible manner, constitutes a real

threat to the safety of the students.
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26.  This Petitioner’s lack of a disability, or the

perception thereof, is seen from the fact that the Board

recognized him as qualified to work in any job for which he was

qualified, other than that classified as safety-ensitive.  In

fact, he was promoted to a higher position than that initially

filled by him upon completion of his rehabilitation.  In

addition, the law is clear that even were it determined that

Petitioner had some impairment, that would not mean he was

considered disabled.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is recommended that the Florida Commission on Human

Relations enter a Final Order dismissing Petitioner’s Petition

For Relief.

DONE AND ENTERED this 11th day of February, 1999, in

Tallahassee, Leon County, Florida.

___________________________________
     ARNOLD H. POLLOCK

                         Administrative Law Judge
                         Division of Administrative Hearings
                         The DeSoto Building
                         1230 Apalachee Parkway
                         Tallahassee, Florida  32399-3060
                         (850) 488-9675   SUNCOM 278-9675
                         Fax Filing (850) 921-6947
                         www.doah.state.fl.us

                         Filed with the Clerk of the
                         Division of Administrative Hearings
                         this 11th day of February, 1999.
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COPIES FURNISHED:

Nina Ashenafi, Esquire
FEA United
118 North Monroe Street
Tallahassee, Florida  32399-1700

Lorene C. Powell, Esquire
FEA United
1718 East 7th Avenue
Suite 301
Tampa, Florida  33605

Kelly L. Soud, Esquire
Thompson, Sizemore & Gonzales
Post Office Box 629
Tampa, Florida  33601

Sharon Moultry, Clerk
Commission on Human Relations
325 John  Knox Road
Building F, Suite 240
Tallahassee, Florida  32302-4149

Dana Baird, General Counsel
Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order should be filed with the agency that will
issue the Final Order in this case.
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