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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

LINDA BAKER-JAMES,                 )
                                   )
     Petitioner,                   )
                                   )
vs.                                )   Case No.  97-5981
                                   )
CITY OF TAMPA POLICE DEPARTMENT    )
                                   )
     Respondent.                   )
___________________________________)

RECOMMENDED ORDER

On July 22, 1998, a formal administrative hearing in this

case was held by video conference in Tampa and Tallahassee,

Florida, before William F. Quattlebaum, Administrative Law Judge,

Division of Administrative Hearings.

APPEARANCES

For Petitioner: Kaydell Wright-Douglas, Esquire
The Wright Building, Suite A
110 North Armenia Avenue
Tampa, Florida  33609

For Respondent: Mark A. Hanley, Esquire
Kelly L. Soud, Esquire
Thompson, Sizemore & Gonzalez
109 North Brush Street, Suite 200
Tampa, Florida  33602

STATEMENT OF THE ISSUE

The issue in the case is whether the Petitioner was

discriminated against on account of race or gender when the

Respondent re-assigned her from police corporal to police officer

in October 1994.

PRELIMINARY STATEMENT



On October 12, 1995, the Petitioner filed a Charge of

Discrimination with the Florida Commission on Human Relations

(FCHR), asserting that her reassignment on October 23, 1994, from

police corporal to police officer constituted discrimination on

account of race and gender.  In October 1997, the FCHR issued a

"no-cause" determination.  The Petitioner filed a Petition for

Relief in November 1997.  The FCHR referred the petition to the

Division of Administrative Hearings, which scheduled the matter

for hearing.

At the hearing, the Petitioner presented the testimony of

five witnesses, testified on her own behalf, and had Exhibits

numbered 1-8 admitted into evidence.  The Respondent presented

the testimony of three witnesses and had Exhibits numbered 1-13

and 16-20 admitted into evidence.

A transcript of the hearing was filed.  Both parties filed

proposed recommended orders.

FINDINGS OF FACT

1.  Beginning in 1982, the City of Tampa Police Department

(Respondent) employed Linda Baker-James (Petitioner) as a police

officer.

2.  The Petitioner is a black female.

3.  The Petitioner has been involved in multiple incidents

resulting in imposition of disciplinary action by the Respondent.

These disciplinary actions include a suspension related to

untruthfulness in department matters, numerous reprimands and



suspensions for tardiness, a reprimand for failure to honor a

subpoena, and a reprimand for careless operation of a police

vehicle.

4.  In 1992, the Petitioner was assigned to work as a school

resource officer (SRO) at Oak Grove Junior High School.  The rank

of SRO is the equivalent to a police corporal.

5.  While working as the SRO, disciplinary problems

continued.  She received a reprimand for failure to submit

required documentation, a letter of counseling related to failure

to comply with regulations, a letter of counseling related to

excessive tardiness, and refusal to direct traffic to assist the

departure of students from the school grounds.

6.  On March 25, 1993, she received a Notice of Disciplinary

Action related to failure to submit required reports.  According

to the documentation, also on March 25, 1993, the Petitioner was

advised by letter that continuing unacceptable performance would

result in her removal from the SRO program.

7.  On June 30, 1993, the Petitioner received a written

reprimand for excessive tardiness.

8.  By written notice, the Petitioner was placed on "special

evaluation status" on July 19, 1993, related to continuing

unacceptable job performance issues.  The notice started that

failure to demonstrate improvement according to a remedial

training plan would result in reassignment.



9.  On July 10, 1994, the Petitioner was reassigned from Oak

Grove Junior High School to a position as police corporal in

Patrol Unit District One.  The transfer was a lateral move.  The

Petitioner does not allege that the July 1994 reassignment was

based on race or gender, or that the transfer was indicative of

any discrimination.

10.  Some of the officers in District One were aware of the

job performance issues and were not pleased by her assignment to

the unit.  There is no evidence that any of the officers who were

aware of such factors discriminated against the Petitioner in any

manner, or that race or gender issues formed any basis for their

opinions of her performance.

11.  District One Captain Robert Price reviewed the

Petitioner’s personnel records when he learned of the

reassignment and expressed concern over her disciplinary record.

There is no evidence that his concern was based on the

Petitioner’s race or gender.  There is no evidence that race or

gender issues formed any basis for his opinion of her

performance.

12.  Captain Price met with the Petitioner when she began

her duties with District One and offered encouragement to her,

including making specific suggestions related to correcting her

problems with tardiness.

13.  Job performance problems continued throughout the

Petitioner’s assignment as a police corporal in District One.



14.  On August 2, 1994, the Petitioner was inexplicably

delayed in responding to a burglary call.  At approximately

4:39 a.m., she was on duty in a patrol vehicle.  By radio, the

Petitioner was assigned to respond to a possible burglary call.

At 4:40 a.m., Sergeant J. M. Marks, a white female on patrol

duty, was assigned as backup to the Petitioner.

15.  Sergeant Marks arrived at the scene at 4:42 a.m. and

discovered a broken front window at a business.  She waited for

the Petitioner to arrive before investigating further.

16.  The Petitioner arrived at 4:54 a.m., 15 minutes after

receiving the assignment, and 12 minutes after Sergeant Marks

arrived at the scene as the Petitioner’s backup.

17.  The Petitioner was less than five miles from the

possible burglary site when she received her assignment at 4:39

a.m.  There is no credible explanation for her tardy response to

the potential burglary assignment.

18.  At 4:39 a.m., unimpeded by traffic, the total transit

time from the Petitioner’s location at the time she received the

call to the location of the burglary call is substantially less

than 15 minutes.  Even during daytime traffic, and complying with

all traffic laws, transit time of less than 15 minutes is

possible.

19.  By report dated August 20, 1994, the incident was



recorded in a memo from Sergeant Marks to the Petitioner.  Marks

was concerned that the Petitioner’s tardy response posed a threat

to Marks’ safety, and expressed her displeasure in the memo.

20.  Later on August 20, 1994, the Petitioner responded to

an alleged stabbing incident.  Upon arriving at the scene, the

Petitioner determined that the stabbing victim was too

intoxicated to provide useful information, and decided to release

him to the custody of one of his neighbors.  The Petitioner asked

a neighbor to have the victim contact the Petitioner when he was



not intoxicated.  She filed no official written report

documenting her response to the stabbing report.

21.  Apparently later that same night, the Petitioner

responded to a possible suicide call.  The suicide attempt

involved an excessive but apparently non-fatal dose of a pain

reliever.  Although the Petitioner accompanied the victim to the

hospital, she filed no official written report of her response to

the potential suicide situation.

22.  The appropriateness of an officer’s response to a

citizen’s call is established through preparation and review of a

police report.  Police investigations are initiated by the filing

of an officer’s report.  The failure to file a report results in

no follow-up investigation.  The requirement to prepare and file

a report is part of every officer’s responsibility.

23.  The Petitioner’s failure to prepare or file the reports

was cited in an August 20, 1994, written report from Sergeant

Marks to Captain Price.

24.  The issue of tardiness continued to be of concern to

the department.  On September 1, 1994, the Petitioner was

scheduled for an in-service training program at the police

academy.  Sergeant Marks talked to the Petitioner the previous

night and advised that Marks would meet her at the academy before

the training began at 8:00 a.m. to take care of some paperwork

with the Petitioner.

25.  Marks arrived at the academy at 7:40 a.m. and waited



for approximately 25 minutes, until after the training session

had started, before leaving.  The Petitioner had not arrived by

the time Marks left.  In a September 1, 1994, memo to Captain

Price, Sergeant Marks reported the tardiness incident.

26.  Captain Price began a review of the Petitioner’s job

performance issues. By memo dated September 26, 1994, to Police

Chief B. R. Holder, a black male, Captain Price recommended that

she be reassigned to the position of police officer.  At the time

the memo was transmitted to Chief Holder, Captain Price relieved

the Petitioner of her supervisory responsibilities.

27.  Captain Price has never recommended that an officer be

demoted, but believed the Petitioner’s performance deficiencies

were of such serious nature to warrant the action.

28.  On October 21, 1994, the Petitioner received her annual

performance evaluation, prepared by three supervisors, Sergeant

Stertzer, Sergeant Curry, and Sergeant Marks, who had supervised

the Petitioner at times during the evaluation period.  Although

the evaluators identified areas where the Petitioner’s

performance was acceptable, all also identified numerous

deficiencies.

29.  Sergeant Stertzer is a white male.  Stertzer supervised

the Petitioner during part of the period she worked as an SRO.

He reported that the Petitioner’s "chronic tardiness problem"

improved "with very close supervision."  He also noted, however,

that she failed to report to the school administrative office



upon her morning arrival, violating an agreement reached between

the parties to address complaints about her tardiness from an

earlier evaluation period.



30.  Sergeant Stertzer reported that the Petitioner failed

to maintain the safe status of her patrol vehicle, including

malfunctioning brakes and a lose steering wheel, either of which

constituted a "significant danger to anyone traveling in the

vehicle or other vehicles sharing the same traffic way."  He also

noted that the Petitioner left a vinyl zipper pistol bag

containing her revolver in plain view between the two front seats

of the vehicle, constituting an "invitation to theft."

31.  Sergeant Stertzer also reported that she put forth no

exceptional effort in her job.  He noted that there were strained

relations with school administrators and staff, and that she

"tended to rationalize on occasion."

32.  The Petitioner does not substantially disagree with

Sergeant Stertzer’s evaluation of her performance.

33.  Sergeant Curry is a black female.  Curry supervised the

Petitioner during part of the period she worked as an SRO.

34.  Sergeant Curry wrote that the Petitioner failed to

follow unidentified police procedures during an incident referred

to as "cracker day" which apparently involved a threat of

organized violent activity at the school.  The threat was widely

known, resulted in expressions of parental concern, and in

attention from local news media.

35.  Sergeant Curry addressed another incident when, while

Curry was at the school, she and the Petitioner observed a crying

female student.  The Petitioner approached the student and talked



to her, then returned to Curry to state that the student had been

told that some gang members were going to kill her and she was

scared.  The Petitioner advised Curry that the student was told

to go to class and that the Petitioner would check on the student

later.  Curry insisted that the matter be addressed immediately.

The child was removed from class, and both the child’s parent and

the school principal were notified of the situation.  Curry later

verbally counseled the Petitioner regarding her intended delay in

responding to the alleged threat.

36.  Curry wrote that in order to address the tardiness

issue, a plan had been implemented which required the Petitioner

to check in with the administration office upon her morning

arrival.

37.  Curry wrote that the Petitioner "occasionally projected

a defensive, threatened attitude when broached by a supervisor

for constructive criticism or disciplinary purposes."

38.  The Petitioner disagrees with Sergeant Curry’s

evaluation of her performance.

39.  Sergeant Marks is a white female.

40.  Sergeant Marks wrote that the Petitioner’s "effort to

improve her job performance was marginal."   Marks noted that the

Petitioner had allowed her driver’s license to expire on

September 20, 1994, and that the expiration was discovered on

October 7, 1994, in a "routine check in preparation for this

evaluation."



41.  Sergeant Marks noted that her relationship with other

officers in District One was "strained" and that "[s]he did not

appear very comfortable in the role of a supervisor," but also



wrote that she had shown recent improvement and was working to

correct the situation.

42.  Sergeant Marks wrote that while professional in her

dealings with the public, the Petitioner "needs to learn to deal

with things on a professional level and that constructive

criticism is not a personal attack."

43.  Sergeant Marks also noted the burglary response delay,

the stabbing incident, the suicide response, and tardiness issues

that are addressed elsewhere herein.

44.  The Petitioner disagrees with Sergeant Marks’

evaluation of her performance.

45.  Tampa Police Chief Holder accepted Captain Price’s

recommendation for demotion.  On October 23, 1994, the Petitioner

was demoted from her position as police corporal to police

officer.

46.  In November 1994, the Petitioner filed a grievance

related to her reassignment.  In the grievance, the Petitioner

asserted that the demotion was made without "just cause."  There

was no assertion that the reassignment was related to race or

gender.

47.  The parties resolved the grievance through a settlement

agreement.  The agreement provided that the Petitioner would lose

no pay in the demotion.  The agreement further provided that the

Petitioner would be promoted to Master Patrol Officer if her next

annual evaluation achieved an "outstanding" rating.



48.  The evidence establishes that the Petitioner received

assistance from the Respondent in an attempt to address the

identified deficiencies.  The Petitioner was assigned to work

with Sergeant Rousseau, a 14-year veteran of the department.

Sergeant Rousseau and the Petitioner created a plan, monitored on

a monthly basis, to remedy the deficiencies.

49.  Despite Sergeant Rousseau’s assistance, the Petitioner

did not get an "outstanding" rating in the next annual

evaluation.

50.  In October 1995, shortly after receiving the

evaluation, the Petitioner filed a charge of discrimination with

the FCHR.

51.  The evidence fails to establish that the Petitioner’s

reassignment from police corporal to police officer was related

to race or gender.

52.  The evidence fails to establish that any of the

employment actions taken by the Respondent towards the Petitioner

are related to race or gender.

53.  The Petitioner asserts that the she was treated

differently than a white male SRO, Anthony Cangelosi, who was

also transferred back to the patrol force.  The Petitioner

asserts that Mr. Cangelosi received formal training prior to his

return as a patrol officer after working 12 years as an SRO.  The

Petitioner further asserts that Corporal Cangelosi received

special treatment from fellow officers and his sergeant,



including the opportunity to ride with other officers on patrol

in order to become comfortable with his new assignment.

54.  There is no evidence that Corporal Cangelosi received

formal training as alleged by the Petitioner.  There is no

evidence that Corporal Cangelosi received any special treatment

as alleged by the Petitioner.

55.  The Petitioner asserts that the she was treated

differently than a white male officer, Michael Niemi, who was

also placed on "special evaluation." The evidence fails to

support the assertion.

56.  The evidence establishes that during 1994 or 1995,

Corporal Niemi was demoted to an officer’s position based on

evaluation by his District One supervisor.  After being placed on

special evaluation, Mr. Niemi was transferred to District Two

patrol unit.

57.  Unlike the Petitioner’s disciplinary history, Corporal

Niemi had no history of disciplinary problems.  Other than his

problem with the District One supervisor, Mr. Niemi had never

been advised of any job performance deficiencies.  While on

"special evaluation" Mr. Niemi received two "outstanding"

evaluation ratings.

58.  There is no evidence that Mr. Niemi received any

special consideration based on race or gender.  There is no

evidence that Mr. Niemi’s transfer to District Two was based on

race or gender.  There is no evidence that Mr. Niemi’s



evaluations were based on race or gender.

CONCLUSIONS OF LAW

59.  The Division of Administrative Hearings has

jurisdiction over the parties to and subject matter of this

proceeding.  Section 120.57(1), Florida Statutes.



60.  The Florida Commission on Human Relations is vested

with jurisdiction to enforce laws prohibiting unlawful employment

discrimination.  Section 760.06(5), Florida Statutes.

61.  The City of Tampa Police Department is an employer

within the meaning of the statute and is subject to the FCHR's

jurisdiction.  Section 760.02(7), Florida Statutes.

62.  Section 760.10(1)(a), Florida Statutes, provides that

it is an unlawful employment practice for an employer to fail or

refuse to hire any individual, or to otherwise discriminate

against any individual with respect to compensation, terms,

conditions, or privileges of employment, because of such

individual's race, color, religion, sex, national origin, age,

handicap, or marital status.

63.  The Petitioner has the initial burden of proving by the

preponderance of the evidence a prima facie case of

discrimination.  If the Petitioner succeeds in proving that prima

facie case, the burden shifts to the Respondent "to articulate

some legitimate, nondiscriminatory reason for the action."

Should the Respondent carry this burden, the burden then shifts

back to the Petitioner to show by a preponderance of the evidence

that the reasons offered by the Respondent were not its true

reasons, but were a pretext for discrimination.  National

Industries, Inc. v. Commission on Human Relations, 527 So. 2d 894

(Fla. 5th DCA 1988), McDonnell Douglas Corp. v. Green, 411 U.S.

792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).



64.  In this case, the evidence fails to establish that the

Petitioner was discriminated against on account of her race or

gender.  There is no evidence that the Petitioner’s race or

gender was a factor in any evaluation or determination made by

the Respondent related to this complaint of discrimination.

65.  The evidence establishes that the Petitioner’s

reassignment from corporal to police officer was based on a

reasonable evaluation of her job performance in the corporal’s

position.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is recommended that the Florida Commission on Human

Relations enter a Final Order dismissing the Charge of

Discrimination filed against the City of Tampa Police Department

by Linda Baker-James.

DONE AND ENTERED this 2nd day of October, 1998, in

Tallahassee, Leon County, Florida.

___________________________________
WILLIAM F. QUATTLEBAUM
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847

Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of October, 1998.



COPIES FURNISHED:

Kaydell Wright-Douglas, Esquire
The Wright Building, Suite A
110 North Armenia Avenue
Tampa, Florida  33609



Mark A. Hanley, Esquire
Kelly L. Soud, Esquire
Thompson, Sizemore & Gonzalez
109 North Brush Street, Suite 200
Tampa, Florida  33602

Sharon Moultry, Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana Baird, General Counsel
Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order.  Any exceptions to
this Recommended Order must be filed with the agency that will
issue the Final Order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CARLOS GOMEZ, )
)

Petitioner, )
)

vs. )   Case No. 97-3376
)

RAMON NUNEZ, )
)

Respondent. )
______________________________)

RECOMMENDED ORDER

A final hearing was conducted in this case on July 14, 1998,

in Miami, Florida, before Judge Michael M. Parrish, an

Administrative Law Judge of the Division of Administrative

Hearings.

APPEARANCES

For Petitioner:  Mr. Carlos Gomez, pro se
  7225 West 11th Court, Apartment 128
  Hialeah, Florida  33014

For Respondent:  Rene J. Gonzalez-Llorens, Esquire
  Shutts & Bowen
  1500 Miami Center
  201 South Biscayne Boulevard
  Miami, Florida  33131

STATEMENT OF THE ISSUE

The issue in this case is whether the Respondent has

committed a discriminatory housing practice based on the

Petitioner's physical handicap, in violation of the Fair Housing

Act, Sections 760.20-760.37, Florida Statutes.

PRELIMINARY STATEMENT



2

At the final hearing in this case, the Petitioner testified

on his own behalf and offered twenty exhibits, all of which were

received in evidence.  The Respondent testified on his own behalf

and also presented the testimony of his wife, Linda Nunez.  The

Respondent also offered three exhibits, all of which were

received in evidence.

At the conclusion of the hearing the parties were allowed

ten days from the date of the final hearing within which to file

proposed recommended orders.  The parties did not order a

transcript of the final hearing.  On July 23, 1998, the

Petitioner filed a written statement containing his arguments in

support of his position.  On July 27, 1998, the Respondent filed

proposed findings of fact and conclusions of law.  The post-

hearing submissions of the parties have been carefully considered

during the preparation of this Recommended Order.

FINDINGS OF FACT1

1.  In September of 1993, the Petitioner rented an

efficiency unit from the Respondent.  They had an unwritten

month-to-month tenancy agreement.  In addition to the monthly

rent for the efficiency unit, the Respondent also billed the

Petitioner monthly for the electricity used in the efficiency

unit.  The Petitioner resided in the efficiency unit with his

wife.  The efficiency unit was part of the house in which the

Respondent lived with his wife and their minor child.
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2.  In September of 1993, the Petitioner was suffering from

the disease Lupus.  When he rented the efficiency the Petitioner

told the Respondent that he was suffering from Lupus and provided

the Respondent with some information about the disease.  As a

result of the Lupus, in September of 1993, the Petitioner

suffered from symptoms which were, to some extent, disabling, but

at that time the Petitioner was still able to work and was

employed as a security guard.

3.  For approximately two years the Petitioner and the

Respondent had a substantially harmonious relationship.  During

that time the Petitioner and his wife were frequently invited to

participate in social occasions in the Respondent's home.  During

that time the Respondent twice loaned money to the Petitioner so

that the Petitioner could buy automobiles.  On several occasions

the Respondent worked on the Petitioner's automobiles without

charging the Petitioner for his labor.  On several occasions the

Respondent helped the Petitioner find work when the Petitioner

was unemployed.

4.  During 1995 the Petitioner was hospitalized as a result

of his Lupus and other medical complications caused by the Lupus.

During the course of the 1995 hospitalization, all of the

Petitioner's toes were surgically removed and portions of all ten

of his fingers were surgically removed.  After a lengthy

hospitalization, the Petitioner returned to reside in the

efficiency unit he rented from the Respondent.
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5.  While recuperating from the surgery, it was necessary

for the Petitioner to use a wheelchair.  To facilitate the

Petitioner's access to the efficiency unit, the Respondent built

and installed a ramp at the entrance to the efficiency unit.

6.  During the Petitioner's recuperation, the Petitioner's

wife had to make a two-week trip to Cuba.  The Respondent

installed an intercom between the efficiency unit and the portion

of the house in which the Respondent resided, so that the

Petitioner would be able to contact the Respondent if he needed

assistance.  While the Petitioner's wife was in Cuba, the

Respondent's wife assisted the Petitioner on several occasions

and prepared several meals for the Petitioner.

7.  During the latter part of 1995 the Petitioner's attitude

and conduct began to change.  He became very confrontational and

argumentative.  He also made a number of threatening statements

to his wife, to the Respondent's wife, and to others.  He also

engaged in frequent loud and abusive arguments with his wife.

8.  On November 14, 1995, the Petitioner's wife called the

police because her husband had threatened to kill her and himself

with a revolver.  The police impounded for safekeeping the

Petitioner's .38 caliber revolver and several rounds of

ammunition.

9.  During the following months, the Petitioner continued to

be confrontational and argumentative, and continued to make

threatening remarks.  On at least one occasion the Petitioner
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made remarks to the Respondent's wife to the effect that he could

burn down the house or blow up the house.  These remarks caused

the Respondent's wife to worry about her safety and the safety of

her family.  As a result of those worries, on one occasion in

April of 1996 when the Respondent's wife heard a "ticking" sound

in the Petitioner's efficiency unit, she became frightened that

the Petitioner might have left a bomb in the efficiency, and she

called the police.  The police searched the efficiency unit and

did not find a bomb.

10.  In April of 1996, the Respondent began eviction

proceedings against the Petitioner by filing a Complaint for

Tenant Eviction in the County Court.  The grounds for the

eviction were that the Petitioner had failed to pay rent for one

month and had failed to pay for electricity for two months.  The

Petitioner never paid the past due rent and electricity bills.

The Petitioner and his wife moved out of the Respondent's

efficiency unit the day before he was to be evicted.  The

Respondent's act of evicting the Petitioner was not motivated by

the Respondent's handicap.  The Respondent's act of evicting the

Petitioner was motivated solely by the Petitioner's failure to

pay past-due rent and electricity bills and by the Petitioner's

confrontational and threatening conduct.2

CONCLUSIONS OF LAW

11.  The Division of Administrative Hearings has

jurisdiction over the subject matter of and the parties to this
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proceeding.  Sections 120.57(1) and 760.35(3)(b), Florida

Statutes.

12.  In a proceeding of this nature the burden of proof is

on the complainant, Mr. Carlos Gomez.  Section 760.34(5), Florida

Statutes.

13.  For purposes of the Fair Housing Act, the definition of

the term "handicap" at Section 760.22(7)(a), Florida Statutes,

includes the following:

  (a) A person has a physical or mental
impairment which substantially limits one or
more major life activities, or he or she has
a record of having, or is regarded as having,
such physical or mental impairment. . . .

14. For purposes of the Fair Housing Act, Section 760.22(3),

Florida Statutes, provides that:  "'Discriminatory housing

practice' means an act that is unlawful under the terms of ss.

760.20-760.37."

15.  Section 760.23(8), Florida Statutes, provides:

  (8) It is unlawful to discriminate against
any person in the terms, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or facilities
in connection with such dwelling, because of
a handicap of:
  (a) That buyer or renter;
  (b) A person residing in or intending to
reside in that dwelling after it is sold,
rented, or made available; or
  (c) Any person associated with the buyer or
renter.

16.  The Petitioner in this case has failed to prove that

the Respondent committed a discriminatory housing practice.  To

the contrary, the greater weight of the evidence is to the effect
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that the Respondent had permissible reasons for evicting the

Petitioner and that the Respondent was not motivated by the

Petitioner's handicap.

RECOMMENDATION

On the basis of all of the foregoing it is RECOMMENDED that

a Final Order be issued in this case dismissing the Petition and

denying all relief requested by the Petitioner.
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DONE AND ENTERED this 1st day of October, 1998, in

Tallahassee, Leon County, Florida.

                              ___________________________________
                              MICHAEL M. PARRISH
                              Administrative Law Judge
                              Division of Administrative Hearings
                              The DeSoto Building
                              1230 Apalachee Parkway
                              Tallahassee, Florida  32301-3060
                              (850) 488-9675   SUNCOM 278-9675
                              Fax Filing (850) 921-6847

                              Filed with the Clerk of the
                              Division of Administrative Hearings
                              this 1st day of October, 1998.

ENDNOTES

1/  In the testimony in this case there is a great deal of
conflict about many of the details.  In resolving the conflict in
the testimony I have generally found the versions presented by the
Petitioner and his wife to be more credible than the versions
presented by the Respondent.

2/  There was quite a bit of testimony dealing with subordinate
details about the relationship between the Petitioner and the
Respondent.  This testimony addressed such matters as disputes
about where the Petitioner was allowed to park his automobiles,
whether the Petitioner was allowed to have pets in the efficiency,
and whether the Respondent overcharged the Petitioner for
electricity.  These matters all appear to be run of the mill
landlord/tenant disputes.  None of these subordinate matters were
shown to be in any way related to the Petitioner's handicap.  None
of these subordinate details are relevant or material to the
disposition of this case.  Accordingly, no findings of fact have
been made about any of these subordinate and unnecessary details.

COPIES FURNISHED:

Mr. Carlos Gomez
7225 West 11th Court
Apartment 128
Hialeah, Florida  33014
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Rene J. Gonzalez-Llorens, Esquire
Shutts & Bowen
1500 Miami Center
201 South Biscayne Boulevard
Miami, Florida  33131

Sharon Moultry, Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

Dana Baird, General Counsel
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this recommended order.  Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

HEATHER B. McNULTY,    )
   )

Petitioner,    )
   )

vs.    )   Case No. 98-1924
   )

SUMMER LAKE APARTMENTS;    )
MS. VICKY ATKINSON, MANAGER; and )
PITTCO SUMMER LAKES              )
ASSOCIATES, LTD.,                )

   )
Respondents.    )

_________________________________)

RECOMMENDED ORDER

Pursuant to notice, a Section 120.57(1) hearing was held in

this case on September 15, 1998, by video teleconference at sites

in Fort Lauderdale and Tallahassee, Florida, before Stuart M.

Lerner, a duly designated Administrative Law Judge of the

Division of Administrative Hearings.

APPEARANCES

For Petitioner:   Heather B. McNulty, pro se
                       Post Office Box 24335
                       Fort Lauderdale, Florida  33307

For Respondents:  No Appearance

STATEMENT OF THE ISSUES

1.  Whether Respondents have violated Florida's Fair Housing

Act by refusing to rent an apartment to Petitioner because of her

mental disability and familial status.

2.  If so, whether Petitioner should be granted the relief

she has requested.
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PRELIMINARY STATEMENT

In August of 1996, Petitioner filed a discriminatory housing

complaint with the Florida Commission on Human Relations

(Commission) alleging that Respondents had violated Florida's

Fair Housing Act by refusing to rent an apartment to her because

of her mental disability.  On September 18, 1997, following the

completion of its investigation of Petitioner's complaint, the

Commission issued a Determination of No Reasonable Cause.

Petitioner subsequently filed with the Commission a Petition for

Relief in which she alleged that Respondents had discriminated

against her on the basis of not only her mental disability, but

her familial status as well.  On April 23, 1998, the Commission

referred the matter to the Division of Administrative Hearings

(Division) for the assignment of a Division administrative law

judge to conduct a Section 120.57(1) hearing on the allegations

in Petitioner's Petition for Relief.

The Section 120.57(1) hearing was originally scheduled to

commence on June 26, 1998, but was continued at the request of

Respondents and rescheduled for September 15, 1998.  Petitioner

and Respondents were provided with written notice of the

rescheduled hearing in accordance with Section 120.569(2)(b),

Florida Statutes.  1/

Petitioner appeared at the hearing, which was held as

scheduled on September 15, 1998.  Respondents, on the other hand,
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did not make an appearance, either in person or through counsel

or an authorized representative.

At the hearing, Petitioner testified on her own behalf.  In

addition, she offered six exhibits (Petitioner's Exhibits A

through F) into evidence.  All six exhibits were received by the

undersigned.

During the presentation of Petitioner's case, the

undersigned asked Petitioner what relief she was seeking.  In

response to the undersigned's inquiry, Petitioner stated that she

was requesting an award of $30,000 against Respondents.

At the conclusion of the evidentiary portion of the hearing,

the undersigned, on the record, advised that the deadline for the

filing of proposed recommended orders was September 29, 1998.  On

September 21, 1998, Petitioner filed a proposed recommended

order, which the undersigned has carefully considered.  To date,

Respondents have not filed any post-hearing submittals.

FINDINGS OF FACT

Based upon the evidence adduced at hearing and the record as

a whole, the following findings of fact are made:

1.  Petitioner is a single parent.

2.  She has three sons, aged 10, 12, and 14.

3.  At all times material to the instant case, her sons have

lived with her in the same household.

4.  At all times material to the instant case, Petitioner

has suffered from phobias and from anxiety and panic attacks.
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5.  At all times material to the instant case, Petitioner

has received social security disability benefits from the federal

government based upon her mental disability.
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6.  Summer Lakes is a rental apartment community in Oakland

Park, Florida.

7.  Petitioner lived in an apartment at Summer Lakes with

her three sons from June of 1994 to January of 1995.

8.  During the period of her tenancy, Petitioner experienced

financial problems.  As a result, she had difficulty making her

rent payments.

9.  In January of 1995, she was evicted from her Summer

Lakes apartment for nonpayment of rent.

10.  Following her eviction, she and her sons lived with her

mother in her mother's house (where Petitioner and her sons still

live).

11.  Petitioner's financial situation improved following her

eviction.

12.  By August 12, 1996, she had been able to save a

substantial sum of money.

13.  On or about that date (August 12, 1996), Petitioner

returned to Summer Lakes to inquire about again renting an

apartment in the community.

14.  Flags outside the rental office indicated that

apartments were available for rent.

15.  Upon entering the rental office, Petitioner was greeted

by Vicki Atkinson (now Keating), Summer Lakes' manager.

16.  Summer Lakes had had another manager when Petitioner

had lived there previously.
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17.  Petitioner filled out an application to lease an

apartment in the community and handed it to Ms. Atkinson.

18.  She also presented to Ms. Atkinson various documents in

an effort to show that she would be financially able to make the

required rent payments.

19.  Among these documents were bank statements which

reflected that Petitioner had approximately $25,000 in the bank.

20.  Petitioner, in addition, showed Ms. Atkinson paperwork

Petitioner had received from the federal government regarding her

social security disability benefits.  The paperwork indicated

that Petitioner had been awarded these benefits (monthly payments

of $910.00) based upon the finding that she had a mental

disability.

21.  Immediately after reviewing the paperwork, Ms. Atkinson

told Petitioner, "We don't want your kind here."

22.  Petitioner pleaded with Ms. Atkinson to let her rent an

apartment in the Summer Lakes community.  She even offered to

have someone co-sign her lease.

23.  Ms. Atkinson was unmoved.

24.  Claiming that Petitioner's income was insufficient, she

refused to rent an apartment to Petitioner.

25.  Her refusal was actually based upon her desire not to

rent to a person with a mental disability.

26.  In refusing to rent an apartment to Petitioner, Ms.

Atkinson was acting on behalf of the owner of Summer Lakes,
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Pittco Summer Lakes Associates, Ltd. (Pittco).

27.  Pittco no longer owns Summer Lakes and Ms. Atkinson no

longer is its manager.
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28.  Pittco sold Summer Lakes to SummerLake Oakland Park,

Ltd., on or some time before July 1, 1998.

CONCLUSIONS OF LAW

29.  Florida's Fair Housing Act (Act) is codified in

Sections 760.20 through 760.37, Florida Statutes.

30.  Among other things, the Act makes certain acts

"discriminatory housing practices" and gives the Commission the

authority, if it finds (following a Section 120.57(1)

administrative hearing conducted by an administrative law judge)

that such a "discriminatory housing practice" has occurred, to

issue an order "prohibiting the practice" and providing

"affirmative relief from the effects of the practice, including

quantifiable damages and reasonable attorney's fees and costs."

Section 760.35(3)(b), Florida Statutes.

31.  The "discriminatory housing practices" prohibited by

the Act include those described in Section 760.23(1) and (7),

Florida Statutes, which provide as follows:

(1)  It is unlawful to refuse to sell or rent
after the making of a bona fide offer, to
refuse to negotiate for the sale or rental
of, or otherwise to make unavailable or deny
a dwelling to any person because of race,
color, national origin, sex, handicap,
familial status, or religion.

(7)  It is unlawful to discriminate in the
sale or rental of, or to otherwise make
unavailable or deny, a dwelling to any buyer
or renter because of a handicap of:

(a)  That buyer or renter;
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(b)  A person residing in or intending to
reside in that dwelling after it is sold,
rented, or made available; or

(c)  Any person associated with the buyer or
renter.

32.  Section 760.22, Florida Statutes, defines various terms

used in the Act.  It provides, in pertinent part, as follows:

As used in ss. 760.20-760.37, the
term: . . . .

(4)  "Dwelling" means any building or
structure, or portion thereof, which is
occupied as, or designed or intended for
occupancy as, a residence by one or more
families, and any vacant land which is
offered for sale or lease for the
construction or location on the land of any
such building or structure, or portion
thereof.

(5)  "Familial status" is established when an
individual who has not attained the age of 18
years is domiciled with:

(a)  A parent or other person having legal
custody of such individual; or

(b)  A designee of a parent or other person
having legal custody, with the written
permission of such parent or other person.

(6)  "Family" includes a single individual.

(7)  "Handicap" means:

(a)  A person has a physical or mental
impairment which substantially limits one or
more major life activities, or he or she has
a record of having, or is regarded as having,
such physical or mental impairment; or

(b)  A person has a developmental disability
as defined in s. 393.063.

(8)  "Person" includes one or more
individuals, corporations, partnerships,



11

associations, labor organizations, legal
representatives, mutual companies, joint-
stock companies, trusts, unincorporated
organizations, trustees, trustees in
bankruptcy, receivers, and fiduciaries. . . .

(10)  "To rent" includes to lease, to
sublease, to let, and otherwise to grant for
a consideration the right to occupy premises
not owned by the occupant.

33.  In the instant case, Petitioner has alleged that

Respondents have committed a "discriminatory housing practice" in

violation of the Act by refusing to rent an apartment to her

because of her mental disability and familial status.

34.  In accordance with provisions of Section 760.35(3),

Florida Statutes, a Section 120.57(1) hearing on these

allegations was conducted.

35.  Under the Act, in cases involving a claim of rental

housing discrimination on the basis of handicap or familial

status, the complainant has the burden of proving a prima facie

case of discrimination by a preponderance of the evidence.  If

the complainant sufficiently establishes a prima facie case, the

burden shifts to the respondent to articulate some legitimate,

nondiscriminatory reason for its action.  If the respondent

satisfies this burden, the complainant has the opportunity to

prove by a preponderance that the legitimate reasons asserted by

the respondent are in fact mere pretext.  See Massaro v.

Mainlands Section 1 and 2 Civic Association, Inc., 3 F.3d 1472,

1476 n.6 (11th Cir. 1993)("Fair housing discrimination cases are

subject to the three-part test articulated in McDonnell Douglas
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Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668

(1973)."); Secretary of the United States Department of Housing

and Urban Development on Behalf of Herron v. Blackwell, 908 F.2d

864, 870 (11th Cir. 1990)("We agree with the ALJ that the three-

part burden of proof test developed in McDonnell Douglas[ v.

Green, 411 U.S. 792, 93 S.Ct. 1817 (1973) for claims brought

under Title VII of the Civil Rights Act] governs in this case

[involving a claim of discrimination in violation of the federal

Fair Housing Act]."); Commission on Human Relations v. Regency

Place Apartments, Case No. 96-5776 (Fla. DOAH July 7,

1997)(Recommended Order of Administrative Law Judge Daniel M.

Kilbride).

36.  Complainants may make a prima facie showing of rental

housing discrimination sufficient to meet the first part of the

three-part McDonnell Douglas burden of proof test by simply

establishing that they had applied to rent an available unit for

which they were qualified, their application had been rejected,

and, at the time of such rejection, they had been members of a

class protected by the Act.  See Soules v. United States

Department of Housing and Urban Development, 967 F.2d 817, 822

(2d Cir. 1992).  Alternatively, they may meet their burden of

proof by presenting direct evidence of discrimination.  See Trans

World Airlines, Inc. v. Thurston, 469 U.S. 111, 121, 105 S.Ct.

613, 621, 83 L.Ed.2d 523 (1985)("[T]he McDonnell Douglas test is

inapplicable where the plaintiff presents direct evidence of
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discrimination" inasmuch as "[t]he shifting burdens of proof set

forth in McDonnell Douglas are designed to assure that the

'plaintiff [has] his day in court despite the unavailability of

direct evidence.'").

37.  In the instant case, at the final hearing, Petitioner

presented proof sufficient to establish, under the McDonnell

Douglas test, a prima facie case against Ms. Atkinson and Pittco

2/  of rental housing discrimination (on the basis of familial

status and handicap).  Petitioner presented proof demonstrating

that she submitted an application to rent an apartment at Summer

Lakes, which Ms. Atkinson managed and Pittco owned; her

application was rejected notwithstanding that there were

apartments available for rent and she had the apparent financial

ability to make the required rent payments; and, at the time of

such rejection, her three sons, all under the age of 18, were

living with her and she was regarded as having a disabling mental

impairment (as evidenced by her receipt social security

disability benefits from the federal government  3/).  Not only

did Petitioner make a prima facie showing of familial status

discrimination and handicap discrimination, she also presented

direct evidence of the latter (in the form of her testimony,

which the undersigned has no reason to disbelieve, regarding the

revealing statement, "We don't want your kind here," that Ms.

Atkinson made to Petitioner immediately after reviewing paperwork

concerning Petitioner's social security disability benefits).
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Ms. Atkinson and Pittco did not make an appearance at the final

hearing and therefore they did not articulate any legitimate,

nondiscriminatory reason for the rejection of Petitioner's

application, nor did they present any evidence in their defense.

Accordingly, even if Petitioner had not presented any direct

evidence of discrimination, the undersigned would still be

required to conclude that that Ms. Atkinson and Pittco committed

a "discriminatory housing practice," as alleged by Petitioner,

inasmuch the rebuttable presumption of discrimination arising
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from the other evidence Petitioner presented was not overcome by

Ms. Atkinson and Pittco.

38.  Having found that Petitioner was the victim of a

"discriminatory housing practice," the undersigned must next

determine what relief, if any, she should receive.  Petitioner

has requested that she be awarded $30,000.00 in compensatory

damages.  4/  Section 760.35(3)(b), Florida Statutes, authorizes

the Commission to award compensatory damages to the victim of a

"discriminatory housing practice," but only if the damages are

quantifiable and their amount has been established by competent

substantial evidence.  5/  Petitioner has not demonstrated that

she has suffered any quantifiable damages as a result of the

"discriminatory housing practice" committed by Ms. Atkinson and

Pittco.  For instance, she presented no proof that her housing

costs were higher than they would have been had she been allowed

to rent an apartment at Summer Lakes.  While Petitioner did claim

at hearing that Ms. Atkinson's and Pittco's "discriminatory

housing practice" made her sick and lose weight, the Commission

is without authority to award monetary damages for such

noneconomic, nonquantifiable injuries.  See Metropolitan Dade

County Fair Housing and Employment Appeals Board v. Sunrise

Village Mobile Home Park, Inc., 511 So. 2d 962, 966 (Fla. 1987);

Broward County v. La Rosa, 505 So. 2d 422, 423 (Fla. 1987);

Commission on Human Relations v. Regency Place Apartments, Case

No. 96-5776 (Fla. DOAH July 7, 1997)(Recommended Order of
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Administrative Law Judge Daniel M. Kilbride).  Accordingly, the

Commission should deny Petitioner's request that she receive such

an award.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order finding that, although Ms. Atkinson and

Pittco committed a "discriminatory housing practice" by refusing

to rent an apartment to Petitioner because of Petitioner's mental

disability and familial status, the Commission is without

authority to grant the relief Petitioner has requested.

DONE AND ENTERED this 1st day of October, 1998, in

Tallahassee, Leon County, Florida.

                               ___________________________________
                               STUART M. LERNER
                               Administrative Law Judge
                               Division of Administrative Hearings
                               The DeSoto Building
                               1230 Apalachee Parkway
                               Tallahassee, Florida  32399-3060
                               (850) 488-9675   SUNCOM 278-9675
                               Fax Filing (850) 921-6847

                               Filed with the Clerk of the
                               Division of Administrative Hearings
                               this 1st day of October, 1998.

ENDNOTES

1/  Such notice was in the form of a Notice of Hearing by Video
Teleconference mailed on July 22, 1998.

2/  Summer Lakes Apartments, the other respondent named by
Petitioner, is a place, not a "person" (as defined in Section
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760.22(8), Florida Statutes) against whom a "discriminatory
housing practice" complaint may be filed.

3/  See Ryan v. Ramsey, 936 F.Supp. 417, 425-26 (S. D. Tex.
1996)(recipient of social security disability benefits, who made
rental agent/apartment complex owner aware that he received such
benefits, deemed to be person regarded as having disabling
impairment under federal Fair Housing Act, which, like its
Florida counterpart, defines person with "handicap" as
"includ[ing] a person with a record of having such an impairment
or being regarded as having such an impairment.").

4/  Ordinarily, when a determination has been made that a
"discriminatory housing practice" has occurred, the Commission,
in accordance with Section 760.35(3)(b), Florida Statutes, must
prohibit the respondent(s) from continuing the practice.
Petitioner, however, has not requested such relief and, in any
event, such relief would be meaningless inasmuch as Ms. Atkinson
is no longer the manager of Summer Lakes, Pittco is no longer its
owner, and the new owner has not been made a party to this
proceeding.

5/  If Section 760.35(3)(b), Florida Statutes, provided
otherwise, such provision would be unconstitutional inasmuch as
the Legislature cannot authorize an administrative agency to
exercise powers that are fundamentally judicial in nature.  See
Metropolitan Dade County Fair Housing and Employment Appeals
Board v. Sunrise Village Mobile Home Park, Inc., 511 So. 2d 962,
966 (Fla. 1987); Broward County v. La Rosa, 505 So. 2d 422, 423
(Fla. 1987); Commission on Human Relations v. Regency Place
Apartments, Case No. 96-5776 (Fla. DOAH July 7, 1997)(Recommended
Order of Administrative Law Judge Daniel M. Kilbride).

COPIES FURNISHED:

Heather B. McNulty, pro se
Post Office Box 24335
Fort Lauderdale, Florida  33307

Manager
Summer Lake Apartments
3481 Northwest 44th Street
Oakland Park, Florida  33309

Ms. Vicky Atkinson-Keating
3465 Northwest 44th Street
Apartment 206
Oakland Park, Florida  33309

Sharon Moultry, Clerk
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Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149
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Dana Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this recommended order.  Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.
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