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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

ARTHUR LEE THOMAS,               )
                                 )
     Petitioner,                 )
                                 )
vs.                              )   Case No. 85-4096
                                 )
FLORIDIN COMPANY,                )
                                 )
     Respondent.                 )
_________________________________)

RECOMMENDED ORDER
     Final hearing in the above-styled action was held on April
28 and 29, 1986 in Quincy, Florida, before Mary Clark, duly
designated Hearing Officer of the Division of Administrative
Hearings.

APPEARANCES
     The parties were represented as follows:
     For Petitioner:  Marva Davis, Esquire
                      P.O. Drawer 551
                      Quincy, Florida  32351
     For Respondent:  Jann Johnson, Esquire
                      Ausley, McMullen, McGehee,
                        Carothers and Proctor
                      P.O. Box 391
                      Tallahassee, Florida  32302

Background and Procedural
Matters

     On March 29, 1984, Arthur Lee Thomas filed a complaint of
discrimination against Floridin Company, "Floridin", alleging
that Floridin unlawfully terminated him from employment
and·refused to reasonably accommodate his physical handicap, a
cyst on his right wrist.



     The Florida Commission on Human Relations investigated the
complaint and issued its notice of determination:  no
jurisdiction.  Arthur Lee Thomas filed a timely petition for
relief and the case was forwarded to the Division of
Administrative Hearings for conduct of an evidentiary hearing
pursuant to Section 120.57(1) Florida Statutes.  Floridin filed
its answer denying the charge.
     Petitioner testified at the hearing in his own behalf and
called five additional witnesses.  Twenty exhibits were admitted
during the hearing and, by stipulation after the hearing, the
"unemployment compensation claims control and history" was
admitted.  The Respondent's corporate representative was Larry
Allen.  He and six additional witness testified at hearing, and
twelve exhibits were admitted.
     Both parties submitted proposed recommended orders with
proposed findings of fact and conclusions of law.  These have
been carefully considered and, where appropriate, have been
incorporated in this recommended order.  Specific rulings on
each proposed finding of fact are included in the Appendix
attached to this order.
     Petitioner has filed a motion for attorney's fees and
costs.

Issues
     This case concerns the primary issues of whether or not the
petitioner is handicapped and a member of that protected class
addressed in Section 760.10 Florida Statutes; if so, whether
respondent committed an unlawful employment practice as
described in Section 760.10, Florida Statutes; and if so, what
relief should be granted.

Findings of Fact
     1.  Arthur Lee Thomas is thirty-five years of age.  He has
an eleventh grade education.  He has received vocational
training through CETA (Comprehensive Education and Training Act)
in carpentry and mechanics and was an OPS (other personnel
services) teacher assistant and carpenter for Florida A & M
University in the CETA program.  During the relevant period he
was employed by Floridin as a shipper.
     2.  Floridin is a mining company in Quincy, Florida which
employs more than fifteen individuals.
     3.  As a shipper, Arthur Lee Thomas was required, among
other jobs, to run the valve packer (a machine that fills empty
bags with a clay-like substance), stack bags, and flip those
bags which come off the conveyor belt with the label side down.
On October 12, 1981, Arthur Lee Thomas injured his wrist while
stacking.  His right wrist popped and a knot the size of a penny
or nickel came up on his wrist.  He finished his shift with a
less strenuous job and reported his injury.  He is right handed.



     4.  After the injury, Arthur Lee Thomas was authorized to
see the company physician, Dr. I.B. Price.  Minimal swelling was
noted, and the X-ray was negative (Petitioner's exhibit #2).
Dr.  Price diagnosed the lump as a ganglion cyst and treated it
with an injection.  Mr. Thomas went back to work.
     5.  After returning to see Dr. Price in March and July
1982, Arthur Lee Thomas was advised to have surgery to remove
this cyst.  This surgery was accomplished on August 9, 1982, by
Dr. Ippolito, in Tallahassee.  The cyst recurred and Mr. Thomas
went to see a Dr. Furlowe who referred him to a plastic surgeon,
Dr.  Moore.  Dr. Moore saw him on October 28, 1982 and noted
some fullness under the surgical scar, suggesting a new cyst
formation.  He recommended against further surgery in the next
six months and suggested that he return to Dr. Price for steroid
injections and wear an ace bandage.
     6.  Dr. Price refused to see him again so he went back to
Dr. Furlowe to get the steroid injection.  Dr. Furlowe also
referred him to a physical therapist.  While he was evaluated
for therapy, he did not participate because he had no insurance
coverage.
     7.  On April 26, 1983, Mr. Thomas saw an orthopedic
surgeon, Dr. McAuley, in Jacksonville.  In the report to the
company's insurance carrier, Dr. McAuley noted the patient's
complaint of dull aching pain in the right wrist, but found on
examination no acute or chronic distress.  He found the scar,
but no localized tenderness.  He found a small, less than 0.5cm
nodule.  The range of motion was the same for both wrists and
the circumferences for both wrists were the same.  The patient
was able to make a tight fist with the right hand and, while the
right-hand grip was 28 kg. and the left was 33 kg., the
physician noted that he felt Mr. Thomas was not putting out
maximum effort with the right side.  Dr. McAuley summarized with
the opinion that no permanent partial disability was suffered.
(Petitioner's exhibit #6).
     8.  On October 11, 1983, Arthur Lee Thomas was referred to
Dr. Emko by Floridin for re-check of the cyst.  The diagnosis
was "recurrent ganglion of the right wrist".  He was told to see
an orthopedist or plastic surgeon to have the cyst removed and
was cautioned on the use of his right wrist for flipping action.
He was also told that there was a good chance the ganglion would
return (about 30% chance).  (Petitioner's exhibit #7)
     9.  At work on November 11,1983, Arthur Lee Thomas
complained of pain in the wrist and said he couldn't flip bags.
He was told to go home if he couldn't flip.  He said he wanted
to stay but couldn't flip, and he was again told to go home.
When he returned to work the next day he was informed that he
was suspended for five days, pending discharge.  On November 15,



he went to see Dr. Emko again and got a note that he could
return to work but should not do flipping of the right hand.
Dr. Emko also referred him to a Tallahassee orthopedist, G.
Pierce Jones, M.D.
     10.  On November 23, 1983, Arthur Lee Thomas filed a
grievance alleging unjust suspension and violation of the union
agreement.  He reiterated that he could do any work except
flipping.  (Petitioner's exhibit #8-19)  The company responded
with a letter to the local union president stating that it was
willing to reinstate the employee without back pay when his
medical problem was corrected and he was released 100% fit to
return with no restrictions.  (Petitioner's Exhibit #9.)  The
union accepted the company offer.
     11.  On December 13, 1983, Mr. Thomas saw Dr. Jones, as
arranged by Dr. Emko.  Dr. Jones found the scar and a mass in
the area of the scar.  The mass was not tender and there was
normal range of motion in the wrist.  He recommended waiting on
the surgery and suggested draining the cyst and injecting
cortisone. Mr. Thomas did not agree with this so Dr. Jones
discharged him.
(Petitioner's Exhibit #7, December 13, 1983, letter from Jones
to Emko.)
     12.  On January 5, 1984 Mr. Thomas went back to Dr. Emko
still complaining of pain.  Dr. Emko noted no change in the
appearance of the cyst, found a strong hand grip and no loss of
motor nor sensory.  The patient was able to do dorsi and palmer
flexion.  Dr. Emko did not change his opinion.  (Petitioner's
Exhibit #7)
     13.  During a visit to the emergency room at Tallahassee
Memorial Regional Medical Center Mr. Thomas was still
complaining of pain, he was given Florinal #3 and was referred
to the Tallahassee Orthopedic Clinic.  In follow-up, Mr. Thomas
went to see Dr. Haney on February 1, 1984.  He was scheduled for
surgery by Dr. Haney's associate, Dr. Schmidt.  Dr. Haney noted
that the ". . . patient has no restrictions at this time and has
been advised that he may perform any activities prior to his
surgery since this would not be detrimental to his wrist".
(Petitioner's Exhibit #10)
     14.  At Mr. Thomas' request the surgery was done as an
inpatient, with general anesthesia.  The surgery, by Dr.
Schmidt, on March 20, 1984, was uneventful.  After surgery he
had some limited range of motion, but that was when he was
wearing his splint.  On April 27, 1984, Dr. Schmidt noted that
Mr. Thomas had no more than 5-10 degrees of lack of flexion at
the wrist and could return to work May 1st.  (Petitioner's
Exhibit #10).
     15.  Mr. Thomas admits that he knew he could return to work



on May 1st.  (Transcript-P410)  He did not return to work and
when he called into the office on May 29, 1984, he was notified
he was terminated as of May 1, 1984.  The company had a letter
from his doctor clearing him to return that date.  (Respondent's
Exhibit 10-44)
     16.  Lane, Birnbaum and Hoffman, Lane Medical Litigation
Guide, Section 21.25 Ganglion, at pp. 12-13, provides the
following medical insight into the nature of a ganglion cyst:

     This cystic structure can occur on any
joint or tendon sheath.  It appears most
commonly on the wrist.  The etiology this
lesion is unknown.

Diagnosis
     History:  This disorder usually occurs
in the 15-35 year old age group.  It grows
slowly and the patient will usually give
such a history.  They cause few symptoms if
any.  They may regress or disappear
spontaneously.  They may also recur.
     Physical Examination:  Will usually
reveal a cystic mass that can be palpated.

Treatment
     Left untreated, the lesion may regress
or disappear.  Treatment is instituted if it
is symptomatic or cosmetically displeasing
to the patient.  Aspiration, chemical
cauterization, pressure bandage, or
corticosteroid injections are sometimes
employed.  Surgical removal has proven to be
the most successful form of treatment,
although the ganglion may recur.

Prognosis
     The lesion is considered to be of a
benign character and may regress or
disappear spontaneously.  Unless pain is
prominent, there is no disability.
(Emphasis added.)

     17.  Pain is a highly subjective phenomena.  Even so,
except for Mr. Thomas' statements at the hearing that he was in
constant pain and some medical record notations of his
complaints of pain, there are virtually no external indicia that
he suffered.  From the date of injury in October 1981, until his
suspension in November 1983, Mr. Thomas missed only one day from
work due to his wrist.  From October 1981 until May 1984 he saw
at least ten doctors, and except during the recuperative period
following his two surgeries, only Dr. Emko put any restriction



on the use of his wrist.  Except for the post-operative period
in the hospital, only Dr. Feierstein, who treated him in New
Brunswick, New Jersey, in October through December 1985, and the
emergency room physicians appear to have prescribed pain
medication for Mr. Thomas.  These medications include Fiorinal
#3, Tylenol #3, and Ascriptin #3 with codeine.  Mr. Thomas
admitted that he does not take pain medication regularly.  After
his suspension in November 1983, Mr. Thomas worked as a
carpenter for about a month and a half until the job ended.
After his injury and during two layoffs from Floridin that were
unrelated to his wrist, Mr. Thomas applied for a variety of
jobs:  mechanics helper, dishwasher, laborer at a concrete
company, delivery-van driver, parts man at an automobile
company, forklift operator, furniture deliverer and custodial
worker.  Mr. Thomas claims that he could do any of those jobs
and that the only job he couldn't do was flip bags at Floridin.
This part of Mr. Thomas' testimony is consistent with the
opinion of Floridin's expert, Harmon D. Burck, Ph.D., who is a
consultant and researcher in vocational and career development
and in the placement and assessment of handicapped and disabled
people.  Dr. Burak reviewed the deposition of Arthur Lee Thomas
and his medical records and concluded that Mr. Thomas had no
functional limitation because of his wrist.  In the
Quincy/Tallahassee geographical area, there are from 50 to over
200 jobs available that Mr. Thomas could perform.
     18.  Arthur Lee Thomas litigated his worker's compensation
claim against Floridin and the company paid, as ordered, $814.55
for temporary total disability benefits to cover the period of
March 26, 1984 until May 1, 1984.  (Petitioner's Exhibit #14,
admitted without objection)  This period corresponds to the
recuperative period after the second surgery.
     19.  As predicted by the various treating physicians and
true to its characteristics as described in Lane, supra, Arthur
Lee Thomas' ganglion cyst has recurred.  He was seen by two
doctors in New Jersey in latter 1985 and early 1986, and in
April 1986, went to the emergency room at Tallahassee Memorial
Regional Medical Center when the cyst "burst".  The notations
from the New Jersey doctor, Mark Feierstein, are similar to the
notations of his predecessor treating physicians:  ". . .
discomfort with palmer flexion of the wrist, but has full range
of motion ...  No instability of the joint.  Full function of
all tendons and a normal neurologic exam.  X-rays . . .  were
negative. . ..  He is suitable to work at the present time. . .
I have suggested . . .  aspirate the cyst and inject some
cortisone but he is not interested in proceeding in that fashion
at the present time . . ." (Petitioner's Exhibit #12)  At the
emergency room it was noted that pain medication was prescribed



but not administered as the patient drove himself home.
(Petitioner's Exhibit #19)
     20.  Arthur Lee Thomas' testimony as to his handicap was at
times confused and contradictory.  His claim of constant pain
was belied by substantial objective evidence to the contrary and
by his own statements as to the jobs he could perform.

Conclusions of Law
     21.  The Division of Administrative Hearings has
jurisdiction over the subject matter and parties to this
proceeding.  Section 120.57(1), Florida Statutes, Rule 22T-8.16
Florida Administrative Code.



     22.  Section 760.10 Florida Statutes provides in pertinent
parts:

760.10 Unlawful employment practices;
remedies; construction.
(1)  It is an unlawful employment practice
for an employer:
(a)  To discharge or to fail or refuse to
hire any individual, or otherwise to
discriminate against any individual with
respect to compensation, terms, conditions,
or privileges of employment, because of such
individual's...  handicap,...
(b)  To limit, segregate, or classify
employees or applicants for employment in
any way which would deprive or tend to de-
prive any individual of employment
opportunities, or adversely affect any
individual's status as an employee, because
of such individual's... handicap,...

* * *

     23.  Respondent, Floridin Company, is an employer within
the definition in subsection 760.02(6) Florida Statutes.
     24.  Petitioner, Arthur Lee Thomas failed to establish a
prima facie case that he was an otherwise qualified handicapped
person who was rejected under circumstances that gave rise to
the inference that the rejection was based soley on the
handicap.  Pushkin v. University of Colorado, 658 F 2nd 1372.
(lOth Cir. 1981).
     25.  "Handicap" is not defined in the Human Rights Act of
1977 (Sections 760.01-760.10 Florida Statutes).  In the absence
of a definition, the Florida Commission on Human Relations has
adopted a common usage definition:

Generally 'handicap' connotes a condition
that prevents normal functioning in some
way:  'A person with a handicap does not
enjoy, in some manner, the full and normal
use of his sensory, mental or physical
faculties.'
Michael Coyle v. Lindsay Newspapers,Inc., F
FALR 5108 (order dated March 7, 1985 ),
citing Fla. Commission on Human Relations v.
the Brevard County Sheriff's Department 4
FALR 604A, 608A (March 22, 1982), reversed
on other grounds in 429 So 2nd 1235 (Fla 5th
DCA 1983)



More recently the Commission adopted with approval a slightly
modified version of the definition," ...  a disadvantage that
makes achievement unusually difficult; esp: a physical
disability that limits the capacity to work."  James S. Miller
v. Quincy IGA, 8 FALR 2690 (order dated April 4, 1986, adopting
Recommended Order of Division of Administrative Hearings Hearing
Officer, W. Matthew Stevenson, dated December 12, 1985)  In the
instant case, the parties are urging the application of an
entirely different definition of "handicap".  By Stipulation,
dated April 24, 1986, both parties agree that the definition
should be that found in the Fair Housing Act (Sections 760.20-
760.37 Florida Statutes):

'Handicap' means that a person has a
physical impairment which substantially
limits one or more major life activities or
that he has a record of having, or is
regarded as having, such physical
impairment.  Subsection 760.22(5) Florida
Statutes.

Parties, for obvious reasons, cannot bind a judicial or quasi-
judicial body to their stipulation as to the law; however, to
the extent that the definition urged here is a divergence from
prior Commission decisions, good rationale exists for such
divergence.  Rule 22T-8.26 Florida Administrative Code.  The
definition is a clear statement of legislative intent as to
handicap in a similar anti-discrimination law.  The definition
is also the same as that in the federal act relating to
discrimination against handicapped individuals, Title 29 USC,
Section 706(7)(B).  The Florida Commission on Human Relations
has looked to that act, the Rehabilitation Act of 1973, for
interpretations of its own act, as it relates to what
constitutes a "handicap".  See Richard H. Blake v. City of
Tallahassee, 7 FALR 5347, 5350 (order dated August 16, 1985)
Many other states' statutes prohibiting employment
discrimination based on disability obtain direction from the
statutory definition of "handicapped individual" in the
Rehabilitation Act.  A substantial body of case law now exists
interpreting "handicap".  See, "E.E. Black, Ltd., v. Marshall:
A Penetrating Interpretation of 'Handicapped Individual' for
Sections 503 and 504 of the Rehabilitation Act of 1973 and for
Various State Equal Employment Opportunity Statutes", Haines, 16
Loyola L.A. Law Review 527.  The plain meaning of 'handicap',
therefore, in the legal sense is best derived, not from a
dictionary, but from related laws and cases construing those
laws.
     26.  Petitioner's testimony regarding constant, severe pain
is not credible.  He admitted that he could do virtually



anything on the job except flip bags.  He admitted that he could
do a variety of other types of work and sought employment in
those areas.  His background and training have equipped him for
a variety of jobs currently available in the geographical area
in which he resides.  His impairment, the ganglion cyst, does
not "substantially limit a major life activity".  E.E. Black,
Ltd v.  Marshall, 497 F. Supp. 1088 (D. Hawaii 1980)., Jasany v.
U.S. Postal Service, 755 F 2nd 1244 (U.S. 6th Cir. 1985).  The
record is void of proof that he was regarded as having such an
impairment.

Recommendation
     Based upon the foregoing, it is
     RECOMMENDED:
     That the petition of Arthur Lee Thomas alleging unlawful
discrimination based upon handicap be dismissed.
     DONE AND RECOMMENDED this 24th day of July, 1986, at
Tallahassee, Florida.

MARY CLARK, Hearing Officer
Division of Administrative Hearings
The Oakland Building
2009 Apalachee Parkway
Tallahassee, Florida  32301
(904) 488-9675

Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of July, 1986.

COPIES FURNISHED:
Jann Johnson Esquire
Ausley, McMuilen, McGehee,
Carothers & Proctor
Post Office Box 391
Tallahassee, Florida  32302

Marva Davis, Esquire
229 East Washington Street
Quincy, Florida  32351

APPENDIX
     The following constitute my specific rulings pursuant to
Section 120.59(2) Florida Statutes,on all of the Proposed
Findings of Fact submitted by the parties to this case.
Rulings on Proposed Findings of Fact submitted by the



Petitioner.
1.  Adopted in Paragraph 1.
2.  Adopted in Paragraphs 2. and 3.
3.  Rejected as unnecessary.
4.  Adopted in substance in Paragraph 3.
5.-18.  Rejected as unnecessary.
19.  Adopted in Paragraph 4.
20.  21.  Adopted in Paragraph 16.
22.  Rejected as unsupported by the weight of evidence (as to
the pain).  Otherwise adopted in Paragraph 5.
23.  Adopted in general in Paragraphs 5 and 6, except that the
conclusion that the surgery was unsuccessful is rejected.
24.  Adopted in part in Paragraph 6, otherwise rejected as
unnecessary.
25.  Rejected as repetitive.
26.  Rejected as the statements of pain are unsubstantiated.
27.  Rejected as unsubstantiated and in contradiction with the
doctor's reports.
28.  Rejected as to the pain, otherwise adopted in Paragraph 17.
29.  Adopted in Paragraph 3.
30.  Rejected as irrelevant.
31.  Dr.  McAuley's evaluation is addressed in Paragraph 7.
32.  Rejected as unsubstantiated.
33.  Adopted in general in Paragraph 8.
34.  Rejected as irrelevant.
35.  Adopted in Paragraph 9.
36.  Rejected as unsubstantiated, except for the referral, which
is adopted in Paragraph 9.
37-41.  Rejected as unnecessary except the statement that he
could go home if he couldn't flip bags, which is adopted in
paragraph 9.
42.  Rejected as unnecessary.
43.  Adopted in substance in Paragraph 9.
44.  Adopted in substance in Paragraph 9.
45.  Adopted in Paragraph 10.
46.  Adopted in summary form in Paragraph 10.
47.  (no paragraph with this number)
48.  Rejected as unnecessary.
49.  Rejected as unnecessary and unclear.
50.  Rejected as unsubstantiated except for the visit to Dr.
Jones, which is addressed in Paragraph 11.
51.  Adopted in substance in Paragraph 13.
52.  Adopted as to Dr. Haney's advice in Paragraph 13, otherwise
rejected as unnecessary.
53,54.  Rejected as unnecessary.
55,56.  Adopted in substance in Paragraphs 13 and 14.
57.  Rejected as contrary to the weight of evidence and



unnecessary.
58-59.  Rejected as unnecessary.
60.  Adopted in substance in Paragraph 15.
61-69.  Rejected as unnecessary.
70.  Rejected (as to the pain) as unsubstantiated; the
recurrence of the cyst is adopted in Paragraph 19.
71.  and 72.  Adopted in substance in Paragraph 19.
73.  Rejected, except as to non-temporary, as contrary to the.
weight of evidence.
74.  Adopted in Paragraph 17.
75-80.  Rejected as unnecessary.

Rulings on Proposed Findings of Fact Submitted by the Respondent
1.  Adopted in Paragraph 1.
2.  Adopted in Paragraph 3.
3.  Rejected as unnecessary.
4.  Rejected as unnecessary.
5.  Rejected as unnecessary.
6.  Characterization as "Simply Refused" is rejected as contrary
to the weight of evidence.
7-20.  Rejected as unnecessary.
21.  Adopted in Paragraph 10.
22.  Adopted in substance in Paragraph 10.
23.  Rejected as unnecessary.
24.  Adopted in Paragraph 3.
25,26.  Adopted in Paragraphs 14 and 15.
27.  Adopted in Paragraph 14.
28.  Adopted in substance in Paragraph 15.4@(
29-33.  Rejected as unnecessary.
34.  Adopted in substance in Paragraph 20.
35-45.  Adopted in substance in Paragraphs 17 and 19.
46.  Rejected as unnecessary.
47.  Adopted in Paragraph 20.
48-56.  Rejected as cumulative and unnecessary.

AGENCY FINAL ORDER

STATE OF FLORIDA
COMMISSION ON HUMAN RELATIONS

ARTHUR LEE THOMAS,

     Petitioner,                EEOC Case No. n/a



                                FCHR Case No. 84-1974
v.                              DOAH Case No. 85-4096
                                FCHR Order No. 86-043
FLORIDIN COMPANY,
     Respondent.*
__________________________/

ORDER DISMISSING PETITION FOR
RELIEF FROM AN UNLAWFUL

EMPLOYMENT PRACTICE

I. Panel of Commissioners
     The following three Commissioners participated in the
disposition of this matter:
Commissioner Robert L. Billingelea, Panel Chairperson;
Commissioner Elena Flom; and Commissioner Ronald P. Townsend.

II. Appearances
     No appearance was entered at the Commission deliberation by
or on behalf of Petitioner or Respondent.

III. Preliminary Matters
     Arthur Lee Thomas, Petitioner herein, filed a complaint of
discrimination with this Commission pursuant to the Human Rights
Act of 1977, as amended, Sections 760.01-760.10, Florida
Statutes1 {1985),1 alleging that Floridin Company, Respondent
herein, unlawfully discriminated against Petitioner on the basis
of his handicap, a cyst on his right wrist.
     In accordance with the Commission's rules, the allegations
of discrimination set forth in the complaint of discrimination
were investigated and a report of said investigation was
submitted to the Executive Director.  On October 25, 1985, the
Executive Director issued his Determination finding that the
Petitioner was not a handicapped individual within the
protection of the Human Rights Act of 1977.
     On November 19, 1985, the Petitioner filed a Petition for
Relief from an Unlawful Employment Practice.  The petition was
referred to the Division of Administrative Hearings (DOAH) for
the conduct of a formal proceeding pursuant to Rule 22T-8.16(1).
The formal proceeding was held on April 28 and 29, 1986 in
Quincy, Florida, before Mary Clark, DOAH Hearing Officer.  The
Hearing Officer entered a Recommended Order in this matter on
July 24, 1986.
     Neither party filed exceptions to the Recommended Order.
     Pursuant to notice, public deliberations were held on
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August 29, 1986, in Orlando, Florida, before the aforementioned
Panel of Commissioners at which deliberations the Panel
determined the action to be taken upon the petition.

IV. Findings of Fact
     Having considered the Hearing Officer's findings of fact
and having reviewed the record in this proceeding, the Panel
finds that the Hearing Officer's findings of fact are supported
by competent, substantial evidence.  The Hearing Officer's
findings of fact are hereby adopted.

V. Conclusions of Law
     The parties and the Hearing Officer have urged this Panel
to adopt the definition of handicap contained in the Fair
Housing Act, Section 760.22(5), Florida Statutes, as the
applicable definition of handicap for the Human Rights Act of
1977.  We have recently declined to adopt such definition.  See
Lanham v. Seamless Hospital Products, FCHR Order No. 86-032
(August 5, 1986),where the Commission stated:

In interpreting the term handicap under the
Human Rights Act of 19772, the Commission has
consistently chosen to give handicap a
meaning in accordance with common usage:
Generally, handicap connotes a condition
that prevents normal functioning in some
way:  A person with a handicap does not
enjoy, in some measure, the full and normal-
use of his sensory, mental or physical
faculties.
Fenesy v. GTE Data Services, Inc., FCHR
Order No. 81-0042, 3 FALR 1764-A, 1765-A
(August 11, 1981), aff'g, DOAH Case No. 80-
473, slip op.  December 13, 1980 at 14;
Brevard County
Sheriff's Department v.  Florida Commission
on Human Relations, 4 FALR 604-A, 608-A
(February 23, 1982), rev'd on other grounds,
429 So.2d 1235 (Fla.  5th DCA 1983); HyQu v.
Arab Pest Control Company, FCHR Order No.
82-072 (December 1, 1982).  Accord Kelley v.
Bechtel Power Corporation Case No. 85-0624,
slip op.  at 5, 6 (S.D.Fla.  March 13,986),
where the federal court held that the Fenesy
definition of handicap applied on
plaintiff's state claim brought under the
Human Rights Act of 1977.  The Court
rejected the defendant's argument that the
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definition of handicapped person found in
the federal Rehabilitation Act of 1973, 29
U.S.C. Section 706(7)(B), controlled:



This Court finds that the FCHR definition of
handicap.  as set forth in Fenesy, supra, is
the applicable definition in this cause.
The Court defers to the agency's definition.
Dept. of Prof. Reg. v. Durrani, 455 So.2d
515, 517 (Fla.  1st DCA 1984).  Thus, the
Court rejects the contention of Defendant
that the federal definition applies to this
cause.  Since the federal definition of
"handicapped individual.  does not apply,
the case law construing the federal
definition is a less appropriate guide here
than the Florida administrative decisions.
The FCHR had the opportunity to adopt the
federal definition in this cause, yet
declined to do so.
Furthermore, the Human Rights Act of 1977
and the Fair Housing Act are separate and
distinct statutory provisions, patterned on
separate and distinct federal provisions.3

In the absence of legislative intent that
the definition of handicap contained within
the Fair Housing Act was intended to apply
to the earlier enacted Human Rights Act of
1977, we decline to change our longstanding
interpretation.

     However cogent the Hearing Officer's reasons for
recommending that we change our policy interpretation appears to
be, we decline to change our interpretation especially where, as
here, the Commission has just ruled on this issue.
Additionally, contrary to the Hearing Officer's statement that
the definition of handicap contained in the Fair Housing Act is
the same as that contained in the Rehabilitation Act of 1973, 29
U.S.C. Section 706(7)(B), we find these acts dissimilar in one
major respect.  The Fair Housing Act's definition includes only
physical handicaps, whereas the Rehabilitation Act of 1973's
definition includes both physical and mental handicaps.
Moreover, were we to alter the body of precedent which now
exists, the Panel believes the most appropriate method for doing
so would be through the rulemaking process.

                                                       
3



     Accordingly, the Hearing Officer's recommended construction
of the term handicap under the Human Rights Act of 1977 is
rejected.  The Panel, however, concurs with the Hearing
Officer's remaining conclusions.
     The Hearing Officer's conclusions of law, as modified
above, are a correct application of law.  The Hearing Officer's
conclusions of law, as modified, are hereby adopted.

VI. Dismissal
     The Hearing Officer's recommendation is adopted and her
Recommended Order is incorporated herein by reference.
     Accordingly, the Petition for Relief from an Unlawful
Employment Practice and the complaint of discrimination are
hereby DISMISSED with prejudice.
     Petitioner is advised of his right to petition the Florida
District Court of Appeal for review of this Order within 30 days
of the date that this Order is filed with the Clerk of the
Commission.  Section 120.68, Fla. Stat.; Fla. R. App. P.
9.110(b).
     It is so ORDERED.
     DATED this 15th day of September, 1986.
     FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

BY:________________________________
Commissioner Robert L. Billingslea,
  Panel Chairperson
Commissioner Elena Flom; and
Commissioner Ronald P. Townsend

     FILED this 15th day of September, 1986, in Tallahassee,
Florida.

Betsy Howard
Clerk of the Commission



ENDNOTES
1/  Unless otherwise indicated, all statutory references are to
Florida Statutes {1985), and all rule references are to Florida
Administrative Code.
2/  In contrast to the Fair Housing Act, the Human Rights Act of
1977 does not provide a statutory definition for the term
handicap.
3/  The Human Rights Act of 1977 is patterned on Title VII of
the Civil Rights Act of 1964, 42 U.S.C. Section 2000e-2.  School
Board of Leon County v. Hargis, 400 So.2d 103, 108 n.2 (Fla. 1st
DCA 1981).  The Fair Housing Act is patterned on Title VIII of
the Civil Rights Act of 1968, 42 U.S.C. Section 3601 et seq.

COPIES FURNISHED:
Marva Davis, Attorney for Petitioner (CM#P3255778032)
Jahn Johnson, Attorney for Respondent (CM#P325578033)
Dana Baired, Legal Advisor for Commission Panel
Paulette H. Simmes, Administrator of Employment Investigations
Mary Clark, DOAH Hearing Officer
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

LEONARDO A. ZAPATA,              )
                                 )
     Petitioner,                 )
                                 )
vs.                              )   Case No. 85-2617
                                 )
CHEFS OF FRANCE OF               )
ORLANDO, INC.,                   )
                                 )
     Respondent.                 )
_________________________________)

RECOMMENDED ORDER

Pursuant to notice this cause came on for formal hearing
before P. Michael Ruff, duly designated Hearing Officer of
the Division of Administrative Hearings, in Orlando,
Florida on March 6, 1986.  The appearances were as follows:

APPEARANCES

     For Petitioner:  Leonardo A. Zapata, pro se
                      Post Office Box 1934
                      Kissimmee, Florida  32742

     For Respondent:  Susan K. McKenna, Esquire
                      Post Office Box 60
                      Orlando, Florida  32802

PROCEDURAL BACKGROUND

On or about July 31, 1985, the Petitioner, Leonardo Zapata,
filed a petition for relief from a determination of
"no·probable cause" which had been entered by the Florida
Commission on Human Relations on June 25, 1985.  The cause
was duly transmitted to the undersigned Hearing Officer and
the hearing was held on the above date.

The Petitioner presented his own testimony and the
Respondent presented the testimony of Brenda Kennedy,
Francois Fourreau, and John Thall who were employed by the
Respondent contemporaneously with the Petitioner.  The



Petitioner presented ten exhibits.  Petitioner exhibits 2,
3, 5, 6, and 7 were admitted only as corroborative hearsay
pursuant to Section 120.58, Florida Statutes.  The
Petitioner's exhibits 4 and were admitted into evidence.
The Petitioner's exhibits 1, 8, and 9 were not admitted.
The Respondent presented six exhibits, all of which were
admitted into evidence.

The parties elected to have the proceedings transcribed,
and the transcript was duly filed with the Hearing Officer,
after which the parties timely filed proposed findings of
fact and conclusions of law.  Those pleadings have been
reviewed and considered in the rendition of this
Recommended Order and additionally are treated in the
appendix attached hereto and incorporated by reference
herein.

The issue to be resolved in this proceeding concerns
whether the Respondent has been subjected to employment
discrimination by termination on the basis of his national
origin.

FINDINGS OF FACT

1.  The Petitioner is an Hispanic male who was employed as
a sales host in the pastry department of the Respondent,
Les Chefs de France, a restaurant located in the French
Pavilion of Epcot Center at Walt Disney World.

2.  On August 12, 1983, the Petitioner and another employee
of the Respondent, Mr. Kenneth Day, a non-Hispanic, were
involved in a fight in Respondent's cooler, a refrigerated
room located on the Respondent's premises.  Ms. Brenda
Kennedy was working in the Respondent's salad department at
the time and she and another employee, Charles Hammel, were
present in the cooler and witnessed the fight.  Mr. Day had
entered the cooler to pick up some supplies and was in the
process of taking a tray out of a tram or rack when the
Petitioner walked into the cooler and peremptorily told Day
to get out of his way.  When Day requested that the
Petitioner wait until he was finished, the Petitioner
shoved the tray back into the tram and pushed Day towards
the back of the cooler.  The Petitioner then began hitting
Day with his fists.  Francois Fourreau, the executive chef
for the Respondent, heard a noise in the cooler at that
point, looked through the window and saw Day holding the
Petitioner and the Petitioner throwing punches at Day.



Fourreau entered the cooler, separated the two men and
directed them to leave the place of employment immediately.

3.  The Petitioner reported to the Walt Disney World
infirmary and told the nurse to examine him, that he had
been assaulted by another employee.  A medical record
prepared by that nurse indicated that the Petitioner
suffered a laceration on his right hand and abrasions on
his left arm.  (Petitioner's composite exhibit 1 in
evidence).  Walt Disney World security was notified of the
incident.  Written statements regarding their versions of
the incident were prepared by the Petitioner, Kenneth Day,
Brenda Kennedy, and Francois Fourreau.  Copies of them were
provided to Bernie Juban, the Respondent's general manager.
(See Respondent's exhibits 1 and 3 in evidence).

4.  On August 13, 1983, John Thall, who was the -assistant
manager of food and beverages for the Respondent, met with
Juban to discuss the incident.  After reviewing the written
statements, the two men decided that both Petitioner and
Mr. Day should be terminated from employment in accordance
with the established, consistent company policy which
prohibited fighting on the job.  The Petitioner was
notified of this decision by a letter signed by Juban dated
August 15, 1983.  Day received a similar termination
letter.

5.  The Petitioner acknowledges the existence of the
company policy which provides that fighting may result in
termination of all parties involved.  This policy is
contained in the employee policy handbook, which was in
existence at the time of the incident and was given to all
employees, including the Petitioner, at the time of their
hire (Respondent's exhibit 2 in evidence).  No employee who
instigated or actively participated in an altercation
during restaurant hours has been allowed to continue in the
employ of the Respondent according to this policy which was
shown to be consistently enforced.

6.  A previous incident had occurred between Mr. Fourreau
and Eduardo Davilla, in which Davilla began punching
Fourreau, his supervisor, in a disagreement over a work
assignment.  This altercation resulted in Davilla's
termination, although Fourreau was not disciplined.
Petitioner references this as an instance of Hispanics
being discriminated against by the Respondent in favor of
French Nationals employed by the Respondent.  In that



instance, however, Fourreau did not instigate nor actively
participate in the altercation and thus the policy was not
applicable to him.  He simply put his arm in front of his
face to protect himself.  Mr. Thall had witnessed this
incident, intervened in it, and stopped it by restraining
Mr. Davilla from behind.  This incident is further
explained in Respondent's exhibit 5 in evidence.

7.  Prior to August 12, 1983, Mr. Day had threatened or in
some other manner had an altercation with a supervisor,
Christine Grassiot.  Mr. Day was not disciplined by the
Respondent for that incident.  After the Respondent
received the notice regarding the alleged discrimination in
the instant case, Ms. Grassiot prepared a statement
indicating that Mr. Day was only trying to irritate her at
the time and that the episode was a totally personal matter
between the two of them.  The Respondent had no prior
knowledge of this incident until the Petitioner alleged it
in this cause as a basis for trying to show selective
enforcement of the above policy.

8.  Prior to August 12, 1983, Day also reportedly had a
disagreement of some sort with another employee of the
Respondent, Kiki Babalagua, apparently involving him
bumping into her with a "sheet pan" in the restaurant.  Ms.
Babalagua informed Brenda Kennedy of the incident and Day
explained to Kennedy that he had accidentally bumped into
her and apologized for it.  In any event, this was not a
fight or altercation as contemplated by the above-mentioned
policy.  Both Kennedy and Fourreau established that Ms.
Babalagua was a difficult employee in terms of her personal
relations with others and was "hard to get along with."
She was later transferred to another location at her own
request because she wanted to broaden her knowledge of the
restaurant business and learn to work with pastries.

9.  Prior to August 12, 1983, Jean Luc Nichols, an employee
of the Respondent working in a test kitchen at Disney
Central Foods, was transferred by the Respondent at the
personal request of a Walt Disney World manager, Mr. John
Cardone, apparently to avoid a personality conflict.  There
is no evidence to show that Ms. Nichols was transferred
because of a fight or other altercation.

10.  Finally, Petitioner acknowledges that the phrase "les
imigres" translates in English as "the immigrants" and is
not a standard cultural slur in the French language.



Additionally, the testimony of Mr. Fourreau refuted
Petitioner's allegation that this phrase had assumed a
particular derogatory or discriminatory meaning among
employees and staff at the restaurant.

CONCLUSIONS OF LAW

11.  The Division of Administrative Hearings has
jurisdiction of the subject matter of and the parties to
this proceeding.  Section 120.57(1), Florida Statutes.

12.  The preponderant evidence of record underlying the
above Findings of Fact shows that the Petitioner failed to
establish a prima facie case of discrimination based upon
his national origin.  Since the Petitioner acknowledges the
existence of the company policy which provides that
fighting on the job may result in termination of either
participant, the only issue for determination is whether or
not that policy was applied in a discriminatory fashion in
violation of Section 23.167, Florida Statutes.  The
Petitioner failed to sustain this burden since there has
been no proof by competent, substantial evidence to support
his allegation of disparate treatment.  Although Petitioner
alleged that certain French speaking employees involved in
alleged fights or altercations had not been terminated or
had been transferred instead of being terminated, the above
Findings of Fact reveal that not to be the case.  The
simple fact is that Mr. Day and the Petitioner were both
terminated for the August 12, 1983 fight.  Witnesses
Kennedy and Fourreau established that the Petitioner was
throwing punches in the course of the fight and their
testimony is substantiated by written statements prepared
on the day of the incident.  In addition, Ms. Kennedy
testified that Zapata had in fact instigated the fight, as
corroborated by her contemporaneously recorded statement.
Thus' the preponderant evidence overwhelmingly supports the
conclusion that the established company policy against
fighting on the job was not discriminatorily applied in
that both Petitioner and Day (a non-Hispanic) were
terminated for their involvement in that episode.

13.  There is insufficient evidence to support Petitioner's
allegation that the company policy against fighting had
been enforced in a discriminatory fashion in light of
incidents occurring with other employees prior to August
12, 1983, specifically employees of French nationality.
Kennedy, Fourreau, and Thall all testified that there had



never been an occasion when an employee who either
instigated or actively participated in a fight was not
terminated for his or her involvement.  The incidents
involving Day and Christine Grassiot, Day and Kiki
Babalagua, and Jean Luc Nichols were not "fights".  Thus
they fall outside the scope of the company policy at issue.
Even if the Petitioner's testimony regarding these
incidents is credited, the incidents were not shown to have
a direct bearing on the central issue of whether the
company prohibition against fighting was applied in a
discriminatory fashion.

14.  Finally, the altercation between Fourreau, a
supervisor, and Davilla, an employee in his charge, does
not support Petitioner's allegation of disparate treatment.
Fourreau took no active part in that fight, but rather was
unilaterally attacked by Davilla after Davilla objected to
a work assignment made by Fourreau.  Fourreau only put up
his arm to protect himself and did not seek to strike
Davilla.

15.  In conclusion, the preponderant evidence of record
clearly demonstrates that the Respondent's actions toward
the Petitioner were motivated by legitimate, non-
discriminatory business reasons in accordance with
established company policy of, which the Petitioner was
clearly informed before the incident.  The Petitioner did
not prove any disparate treatment and thus no
discrimination of any fashion, including any based upon his
national origin.

RECOMMENDATION

Having considered the foregoing Findings of Fact,
Conclusions of Law, the evidence of record, the candor and
demeanor of the witnesses, and the arguments of the
parties, it is, therefore

RECOMMENDED that the petition for relief filed by the
Petitioner, Leonardo A. Zapata, be DISMISSED.

DONE and ORDERED, this 25th day of July, 1986 in
Tallahassee, Florida.

___________________________________
P. MICHAEL RUFF, Hearing Officer



Division of Administrative Hearings
The Oakland Building
2009 Apalachee Parkway
Tallahassee, Florida  32301
(904) 488-9675

Filed with the Clerk of the
Division of Administrative Hearings
this 25th day of July, 1986.

APPENDIX

Petitioner's Proposed Findings of Fact

Paragraph I

   (a):  accepted, but not material to resolution of the
material
         issues presented.
   (b):  rejected as irrelevant.
   (c):  rejected as contrary to the preponderant evidence.
   (d):  rejected as irrelevant.
   (e):  accepted, but irrelevant.
   (f):  rejected as contrary to the preponderant evidence.

II (a):  rejected as constituting argument and not
supported by
         the evidence.
   (b):  rejected as constituting argument and discussion
of
         evidence and testimony.

III (a):  rejected as immaterial.-
    (b):  accepted but immaterial in the full context of
the
          witness's testimony.
    (c):  (same as (b).
    (d):  rejected as not supported by record evidence.

IV  (a):  accepted, but not supportive of Petitioner's
position.
    (b):  rejected as contrary to the greater weight of the
          evidence.
    (c):  (same as (b))



V   (a):  rejected as not supported by the greater weight
          of the evidence.
    (b):  accepted, but irrelevant to resolution of the
material
          issues presented.
    (c):  accepted, but immaterial.
    (d):  accepted, but immaterial.
    (e):  accepted but not dispositive in itself.
    (f):  rejected as to its purported import; merely
          argument.
    (g):  rejected as not supported by preponderant
testimony and
          evidence.
    (h):  accepted, but immaterial to resolution of the
issues at
          bar.
    (i):  (same as (g) above.)

Respondent's Proposed Findings of Fact

Paragraph 1. - accepted
          2. - accepted
          3. - accepted
          4. - accepted
          5. - accepted
          6. - accepted
          7. - accepted
          8. - accepted
          9. - accepted
         10. - accepted

Copies furnished:

Leonardo A. Zapata
Post Office Box 1934
Kissimmee, Florida  32742

Susan K. McKenna, Esquire
Post Office Box 60
Orlando, Florida  32802

Donald A. Griffin, Executive Director
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303



Dana Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303
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