
 

 

 

 

 

198449 TBD.R 

‘AGENCY RECOMMENDED ORDERS’ 

 

Unofficial Reporter 

 

 

11/26/1984 - 12/2/1984 

 

 

{MOST RECENT UPDATE: 1/17/2023} 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

E: TextBookDiscrimination@gmail.com 

W: www.TextBookDiscrimination.com 

 

 

visit TBD’s website for the most up-to-date information 

 

mailto:TextBookDiscrimination@gmail.com?subject=TBD.C%20|%20Unofficial%20Reporter%20Series
https://www.textbookdiscrimination.com/
https://www.textbookdiscrimination.com/


TBD | 198449 TBD.R (Unofficial Reporter) | 1/17/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 2 of 17 

 

TABLE OF CONTENTS | 198449 TBD.R 

 

ID Caption Page 

001 Kilpatrick v. Howard Johnson Company 3 

002 Godwin v. Majik Market 9 

 

- Appendix 16 

 

https://www.textbookdiscrimination.com/


TBD | 198449 TBD.R (Unofficial Reporter) | 1/17/2023 

www.TextBookDiscrimination.com | Get Booked Up on Justice | 3 of 17 

 

 

 

 

 

198449 TBD.R 001 

‘AGENCY RECOMMENDED ORDERS’ 

 

CAPTION: Kilpatrick v. Howard Johnson Company 

CITATION: 198449 TBD.R 001 

DATE: 12/3/1984 

STATE: FL  

 

CASE NO: 

???? (FCHR) 

84-002402 (DOAH) 

CASE TYPE: Employment Discrimination 

 

age col dis fam mar nat rac rel ret sex unk 

           

 

FILENAME: 84002402.PDF 

PAGES: 5 

 

RESULT: judged (defendant won) 

 

 

https://www.textbookdiscrimination.com/


                         STATE OF FLORIDA
                DIVISION OF ADMINISTRATIVE HEARINGS

MICHAELINA J. CHIVERS,           )
                                 )
     Petitioner,                 )
and                              )
                                 )
EXECUTIVE DIRECTOR, FLORIDA      )
COMMISSION ON HUMAN RELATIONS,   )
                                 )
vs.                              )   CASE NO. 83-467
                                 )
DRIVER PERSONNEL COMPANY,        )
DIVISION OF WESTINGHOUSE         )
ELECTRIC CORPORATION,            )
                                 )
     Respondent.                 )
_________________________________)

                          RECOMMENDED ORDER

     This matter came on for hearing on August 17, 1983, in Orlando, Florida,
and October 18, 1983, in Sanford, Florida, before the Division of Administrative
Hearings and its duly appointed Hearing Officer, R. T. Carpenter.  The parties
were represented by:

     For Petitioner:  Ransford C. Pyle, Esquire
                      621 East Washington Street, Suite 7
                      Orlando, Florida  32801

     For Respondent:  Barnett Q. Brooks, Esquire
                      Westinghouse Building, Gateway Center
                      Pittsburg, Pennsylvania  15222

     No Appearance for Intervenor.

     This matter arose on the complaint of Petitioner alleging that she was
discriminated against by her employer, Driver Personnel Company (DPC), on the
basis of her sex and marital status.  DPC discharged Petitioner from her job as
a tractor-trailer driver on November 17, 1981, giving rise to these allegations.

     Following failure of conciliation, Intervenor referred this matter to the
Division of Administrative Hearings for further proceedings.  Subsequent to
final hearing, the parties submitted proposed findings of fact and conclusions
of law.  To the extent these proposed findings have not been adopted or
otherwise incorporated herein, they are found to be subordinate, cumulative,
immaterial, unnecessary or not supported by the evidence.

     During the hearing portion of these proceedings, Respondent filed a motion
for summary judgment.  This motion was denied as improper under Chapter 120,
Florida Statutes, since the Hearing Officer is not empowered to enter judgments.
Thereafter, a motion to dismiss was argued and denied.  Subsequent to hearing,
Respondent filed a further motion to dismiss, which Petitioner moves to strike



as untimely.  Respondent's post-hearing motion to dismiss is indeed untimely,
and raises no issue which was not argued or appropriately raised at the
conclusion of Petitioner's evidentiary case.  Respondent's further motion to
dismiss is therefore denied.

                          FINDINGS OF FACT

     1.  Petitioner applied to Respondent for employment approximately September
1, 1981, and was hired on October 7, 1981, effective October 11, 1981.  Hire
dates were set by Respondent based upon the first day of work.  Petitioner was
terminated simultaneously with her husband on November 17, 1981.

     2.  Larry G. Chivers, Petitioner's husband, was hired by Respondent on
September 7, 1981, as a tractor--trailer driver, sharing driving with several
other drivers until October 11, 1983.  Thereafter, until he was terminated, he
drove exclusively with Petitioner.  Respondent claimed Mr. Chivers was initially
hired as a "casual" driver and did not go on permanent status until his wife was
hired.  While his work did not change, with the exception of his new partner,
his status with the company changed significantly since casual drivers accrued
no seniority nor did the alleged 30 work day probationary period begin to run.
Since Petitioner and her husband were fired a few hours after completing their
work on their thirtieth day of work together and since probationary employees
were given no recourse when fired, Mr. Chivers' status was important to him in
any challenge to his discharge.

     3.  The evidence was conflicting as to whether the Chivers were ever
informed of their probationary status or if such status was intended by their
employer.  However, regardless of status at the time of firing, Respondent could
not have lawfully discharged Petitioner because of her sex or marital status.
See Subsection 23.167(1)(a), Florida Statutes (1981).

     4.  The Chivers reported directly to Mr. Dennis O'Neal, Supervisor of
Terminal Operations, Caribbean Air Express (CAX) a division of Westinghouse
located at Sanford, Florida.  O'Neal was responsible for driving assignments for
CAX, which obtained its drivers from Respondent.  Although O'Neal had no
authority to hire or fire drivers, he made recommendations directly to Mr.
Robert Adair, Manager of Personnel Relations for Respondent, who had such
authority.  On November 16 or 17, 1981, O'Neal  recommended to Adair that the
Chivers be fired and Adair instructed O'Neal to terminate them.

     5.  Petitioner was the only female driver ever hired by Respondent and her
hiring presented special problems.  Although it was assumed that she would drive
with her husband on a team basis, company policy required that she drive with
any available driver in the event her husband was not available.  Petitioner,
her husband, Adair and O'Neal acknowledged that some drivers had indicated they
would refuse to drive with a woman.  Such refusal to drive was grounds for
discharge under company policy and Respondent so advised at least one driver who
raised this issue.

     6.  Respondent urges a finding that Petitioner was guilty of
"unsatisfactory performance" and was fired for that reason.  See Petitioner's
proposed findings numbered 14, 15, 16, 17, 18 and 19.  Although the evidence
establishes that the Chivers were unable to report their precise location on one
trip during a scheduled call-in, and that on several trips they made excessive
stops, their overall job performance met company standards.  Their trip times
were somewhat below the company average, but were not the slowest.  There were
no allegations against them of misconduct, unsafe practices or mishandling of



company equipment or cargo.  Therefore, "unsatisfactory performance" as a
proffered basis for discharge is rejected.

     7.  Respondent's primary grounds for discharging the Chivers involved their
attitude.  This reason was given to them at the time of firing along with the
unsatisfactory performance assertion.  Specifically, they were told that they
did not have a "Westinghouse attitude."

     8.  The Chivers made frequent complaints about the condition of their
equipment to their supervisor, Dennis O'Neal.  Although these complaints and
"write-ups" had at least some validity, O'Neal resented their frequency.

     9.  On their last trip from Sanford, Florida, to Irwin, Pennsylvania, where
Robert Adair was located, the Chivers called on Adair to voice a number of
grievances.  Mr. Chivers did most of the talking, but Petitioner was present and
indicated by her participation that she agreed with the complaints her husband
presented.

     10.  The Chivers complained that other teams were getting the longer,
better paying routes and that the dispatcher was not following a first-in,
first-out policy.  They also accused another team which they met on the highway
of being off-route and speeding.

     11.  The Chivers further complained about their employing company and its
practices to other drivers, dock workers, dispatchers and customers.  In one
case a dock foreman, Mr. Rick Scheaffer, asked O'Neal to keep Petitioner off his
dock because of her griping.

     12.  Petitioner contends that most of the complaining which her employer
found unacceptable originated with her husband, and that his complaints were
unfairly attributed to her.  This argument must be rejected since Petitioner was
present at virtually all times when her husbands complained to Adair or O'Neal.
These supervisors reasonably understood all complaints to be hers as well as
those of her husband by her participation and assent.

     13.  The parties sought to develop evidence on the basis which drivers were
hired and fired.  Since Petitioner was the only female driver ever hired by the
company (which is now out of business) the relevance of company practices is
somewhat limited.   Although the company tried to hire drivers as teams whenever
possible, it did not fire them together unless both team members were guilty of
the same misconduct or both were unacceptable workers.

     14.  Respondent hired Petitioner in the face of opposition from its then
exclusively male driving pool.  Their concerns involved possible domestic
relation problems which could arise if a married male driver was dispatched on
an out of state trip with Petitioner.  Respondent's refusal to give in to such
pressure is inconsistent with Petitioner's claim that a month and a half later
she was fired because of her sex and marital status.

                        CONCLUSIONS OF LAW

     15.  Section 23.167, Florida Statutes (1981), provides in part:

          (1)  It is an unlawful employment practice
               for an employer:
          (a)  To discharge or to fail or refuse to
               hire any individual, or otherwise to



               discriminate against any individual
               with respect to compensation, terms,
               conditions, or privileges of employment,
               because of such individual's race, color,
               religion, sex, national origin, age,
               handicap, or marital status.

     16.  Petitioner contends that Respondent committed an unlawful employment
practice under the above provisions by discharging her because of her sex and/or
marital status.   However, Petitioner presented no evidence from which it can be
concluded or reasonably inferred that she was subject to unlawful
discrimination.

     17.  Conversely, Respondent established that both petitioner and her
husband were regarded as chronic complainers and troublemakers by their
supervisors.  Although such conclusions by these supervisors may well have been
incorrect and an improper basis for discharge under other standards of review,
they did not amount to an unlawful employment practice or discrimination which
is at issue here.

                          RECOMMENDATION

     From the foregoing, it is

     RECOMMENDED that the Human Relations Commission issue a Final Order
dismissing petitioner's complaint.

     DONE and ENTERED this 31st day of January, 1984, in Tallahassee, Florida.

                             ___________________________________
                             R. T. CARPENTER
                             Hearing Officer
                             Division of Administrative Hearings
                             The Oakland Building
                             2009 Apalachee Parkway
                             Tallahassee, Florida  32301
                             (904) 488-9675

                             Filed with the Clerk of the
                             Division of Administrative Hearings
                             this 31st day of January, 1984.

COPIES FURNISHED:

Ransford C. Pyle, Esquire
621 East Washington Street
Suite 7
Orlando, Florida  32801

Barnett Q. Brooks, Esquire
Westinghouse Building
Gateway Center
Pittsburg, Pennsylvania 15222



Dana Baird, Esquire
Florida Commission
  on Human Relations
2562 Executive Center Circle
Suite 100, Montgomery Building
Tallahassee, Florida  32301

Donald A. Griffin,
  Executive Director
Human Relations Commission
Carlton Building
Tallahassee, Florida  32301
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                         AGENCY FINAL ORDER
=================================================================

                          STATE OF FLORIDA
                    COMMISSION OF HUMAN RELATIONS

MICHAELINA J. CHIVERS,

     Petitioner,
and
                                     DOAH CASE NO.   83-0467
EXECUTIVE DIRECTOR, FLORIDA          FCHR CASE NO.   82-0360
COMMISSION ON HUMAN RELATIONS        FCHR ORDER NO.  84-0004

     Intervenor,

vs.

DRIVER PERSONNEL COMPANY,
A DIVISION OF WESTINGHOUSE
ELECTRIC CORP.,

     Respondent.
_________________________________/

                     ORDER DISMISSING PETITION FOR
                        RELIEF FROM AN UNLAWFUL
                        EMPLOYMENT PRACTICE AND
                      COMPLAINT OF DISCRIMINATION

                      I.  Panel of Commissioners



     The following three Commissioners participated in the disposition of this
matter:

          Commissioner Reese Marshall,
            Panel Chairperson;
          Commissioner John J. Sulik; and
          Commissioner Thomas H. Poole, Sr.

                          II.  Appearances

     For Petitioner Michaelina J. Chivers:
          Ransford C. Pyle, Esquire
          621 E. Washington Street
          Suite 4
          Orlando, Florida  32801

     For Respondent Driver Personnel Company:
          Barnett Q. Brooks, Esquire
          Westinghouse Electric Defense
          920 Elkridge Landing Road
          Mail Stop 4635
          Baltimore, Maryland  21203

No Appearance was entered at the hearing on behalf of Intervenor.

                      III.  Preliminary Matters

     Michaelina J. Chivers, Petitioner herein, filed a Complaint of
Discrimination with this Commission pursuant to the Human Rights Act of 1977,
alleging that Driver Personnel Company, A Division of Westinghouse Electric
Corp., Respondent herein, unlawfully discriminated against Petitioner on the
basis of her sex and/or her marital status, by discharging her from its employ.

     In accordance with the Commission's rules, the allegations of
discrimination set forth in the Complaint of Discrimination were investigated
and a report of said investigation was submitted to the Executive Director.  On
December 2, 1982, the Executive Director issued his Determination finding
reasonable cause to believe that an unlawful employment practice had occurred in
violation of the Human Rights Act of 1977.  Efforts to conciliate the dispute
were unsuccessful and on February 7, 1983, the Petitioner filed a Petition for
Relief from an Unlawful Employment Practice.

     The petition was referred to the Division of Administrative Hearings for
the conduct of a formal proceeding pursuant to Florida Administrative Code Rule
22T-8.16(1).  The formal proceeding was held on August 17, 1983, and October 18,
1983, in Sanford, Florida, before R.T. Carpenter, Division of Administrative
Hearings Hearing Officer.  The Hearing Officer entered a Recommended Order in
this matter on January 31, 1984.

     Petitioner filed exceptions to the Recommended Order.  Respondent did not
file a Response to said Exceptions.

     Pursuant to notice, oral argument was held on March 16, 1984, in
Jacksonville, Florida, before the aforementioned Panel of Commissioners.  After
oral argument was presented by counsel for the respective parties, the Panel
conducted its deliberation of this matter and determined the action to be taken
upon the petition.



                     IV.  Rulings on Exceptions

     In her Exceptions, Petitioner requests this Panel to reverse certain
Findings of Fact made by the Hearing Officer, most notably those findings which
support the ultimate finding that Petitioner and her husband were discharged for
poor attitude.

     Having considered the record of the proceeding, we find there is competent
substantial evidence to support the Hearing Officer's ultimate finding that
Petitioner and her husband were discharged for poor attitude and, therefore,
this Panel rejects these exceptions.

     Petitioner also excepts to Findings of Fact, Paragraphs 13 and 14.  While
we do not find reversible error in the Hearing Officer's ultimate finding, we do
not adopt the following portions of his analysis:

          13.  ...Since Petitioner was the only female
          driver ever hired by the company (which
          is now out of business) the relevance
          of company practices is somewhat limited.

          14.  Respondent hired Petitioner in the
          face of opposition from its then exclus
          ively male driving pool....Respondent's
          refusal to give in to such pressure is
          inconsistent with Petitioner's claim that
          a month and half later she was fired because
          of her sex and marital status.

     With respect to Paragraph 13, we believe that company practices are
relevant in an action, such as the instant one, in which Petitioner alleges
disparate treatment.  As explained in Schlei and Grossman, Employment
Discrimination Law 13 (2d ed.  1983), the theory of disparate treatment is as
follows:

          In Teamsters v. United States, the Supreme Court stated that
conceptually the theory of

          "'[d]isparate treatment' ... is the most easily understood type of
discrimination.  The employer simply treats some people less favorably than
others because of their race, color, religion, sex or national origin.  Proof of
discriminatory motive is critical, although it can in some situations be
inferred from the mere fact of differences in treatment.  [Citation omitted.]
Undoubtedly disparate treatment was the most obvious evil Congress had in mind
when it enacted Title VII.

          The essence of disparate treatment is different treatment:  that
blacks are treated differently than whites, women differently than men.  It does
not matter whether the treatment is better or worse, only that it is different.
A classic example is segregated facilities.  Similarly, it is essential to
realize that it does not matter whether the employee is a good or bad employee
or whether the employer is fair or unfair.   For example, a violation of Title
VII would be proved under the disparate treatment theory by evidence that a
female plaintiff was discharged for four unexcused absences in accordance with a
company rule that all persons with four unexcused absences are discharged, but
similarly situated male employees were not discharged after four unexcused



absences.  However, if similarly situated male employees were also discharged in
such circumstances, there would be no violation of Title VII.  In both
situations, it is irrelevant whether the plaintiff was a bad employee or a good
employee.  General conceptions of whether or not it is fair to discharge someone
for four unexcused absences are similarly not determinative.

431 U.S. 324, 335-36 n. 15, 14 FEP 1514, 1519 (1977), reproduced in Chapter 3
(Seniority).  See e.g., Morita v. Southern Cal. Permanente Medical Group, 541
F.2d 217, 219, 13 FEP 505, 506-07 (9th Cir. 1976), cert. denied, 429 U.S. 1050
(1977)(failure to offer training to a minority employee to enable him to receive
promotion, absent a showing that white employees were offered such training, not
unlawful).

     Accordingly, it is relevant to determine how Respondent treated its male
tractor-trailer drivers in determining whether Petitioner was treated
differently than such drivers.

     With respect to Paragraph 14, the Hearing Officer found that there was
opposition from male drivers to drive with Petitioner and that Respondent's
refusal to give in to such pressure was inconsistent with Petitioner's claim
that she was fired because of her sex and marital status.  The record, however,
reflects that Petitioner drove exclusively as a team with her husband during her
employ.  Inasmuch as Petitioner was never assigned to work with any other
drivers the Hearing Officer had an insufficient factual predicate in which to
base his conclusion that Petitioner's claim of discriminatory discharge was
inconsistent with her being hired despite opposition. 1/

     Notwithstanding our disagreement with the Hearing Officer's analysis
regarding the above-cited Paragraphs 13 and 14, we do not find, based on the
evidence of record, that Petitioner was treated differently than male drivers or
that Petitioner was discharged because she was a female or married.

                  V. Findings and Conclusions

     Having considered the Recommended Order and Exceptions thereto, and being
particularly mindful of the record in this proceeding, the Panel finds that the
Hearing Officer's Findings of Fact, as modified in the preceding section, are
supported by competent substantial evidence and that the Hearing Officer's
Conclusions of law, based upon such findings, are correct application of law.

     It is therefore,

     ORDERED that the Hearing Officer's Findings of Fact as modified in the
preceding section, are adopted, the Hearing Officer's Conclusions of law are
adopted, and the Hearing Officer's recommendation is adopted.

     Accordingly, the Petition for Relief from an Unlawful Employment Practice
and the Complaint of Discrimination are hereby DISMISSED with prejudice.

     Petitioner is advised of her right to petition the Florida District Court
of Appeal for review of this Order within thirty (30) days of the date that this
Order is filed with the Clerk of the Commission.  120.68, Fla. Stat. (1981);
Fla. R. App.  P. 9.110(b).



     It is so ORDERED.

     DATED this 11th day of May, 1984

     FOR THE FLORIDA COMMISSION ON HUMAN RELATIONS:

                           BY:_________________________________
                              Commissioner Reese Marshall,
                              Panel Chairperson;
                              Commissioner John J. Sulik; and
                              Commissioner Thomas H. Poole, Sr.

     FILED this 7th day of June, 1984, in Tallahassee, Florida.

                           BY:_________________________________
                              Suzanne Oltman
                              Clerk of the Commission

                             ENDNOTE

1/  Petitioner's basic contention was chat Respondent chose to terminate her
rather than to assign her to work with another driver when Respondent no longer
wanted to retain the services of her husband.

COPIES FURNISHED:

Ransford C. Pyle, Attorney for Petitioner (C.M. #P353071809).

Barnett Q. Brooks, Attorney for Respondent (C.M. #P353071810).

Dana Baird, Attorney for Intervenor Executive Director.

Aurelio Durana, Legal Advisor for Commission Panel.

The Honorable R. T. Carpenter, DOAH Hearing Officer.
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                         STATE OF FLORIDA
                DIVISION OF ADMINISTRATIVE HEARINGS

EDDIE ROY GODWIN,                )
                                 )
     Petitioner,                 )
                                 )
vs.                              )   CASE NO. 84-1926
                                 )
MUNFORD, INC., d/b/a             )
MAJIK MARKET,                    )
                                 )
     Respondent.                 )
_________________________________)

                         RECOMMENDED ORDER

     On May 25, 1984, the petition of Eddie Roy Godwin for relief from an
unlawful employment practice was transmitted to the Division of Administrative
Hearings by the Florida Commission on Human Relations, requesting that this
matter be assigned to a hearing officer to conduct a hearing and submit a
recommended order.   Pursuant to notice, a final hearing in this matter was held
in St. Petersburg, Florida on November 2, 1984.

                            APPEARANCES

     For Petitioner:  Douglas A. Mulligan, Esquire
                      WILLIAMS and MILTON, P.A.
                      1327 Ninth Street, South
                      St. Petersburg, Florida  33733

     For Respondent:  Robert D. McIntosh, Esquire
                      FLEMING, O'BRYAN & FLEMING
                      Post Office Box 7028
                      Ft. Lauderdale, Florida  33338

     At the conclusion of the hearing, the parties were allowed until November
19, 1984, to submit proposed findings of fact and conclusions of law and a
memorandum on the admissibility of a polygraph test, Respondent's Exhibit #3,
and testimony related thereto.  Each party filed memoranda on these subjects.

                         FINDINGS OF FACT

     1.  Procedural  background:  By order dated July 10, 1984, notice of
hearing was sent to all parties for a hearing on August 22, 1984.  That hearing
date was continued and rescheduled to September 11, 1984.  On September 11,
1984, counsel for Petitioner moved for a continuance because he had failed to
calendar the hearing and was thus not prepared.  A continuance was granted upon
the condition that Petitioner and counsel pay to Respondent its expenses and
reasonable attorney's fees for attending the September 11, 1984, hearing.  An
order was subsequently entered setting the amount of expenses and attorney's
fees.



     2.  The Petitioner was employed as a store manager at Respondent's Majik
Market Store Number 40105, Pinellas County, Florida.  He had previously been a
convenience store manager for 14 years, and was employed by the Respondent from
December 1980 until he was terminated on August 23, 1984.

     3.  The Petitioner is Black.  In the relevant months prior to his
termination, he was assigned to the late evening shift, 11:00 p.m. to 7:00 a.m.

     4.  Ken Hinton was assigned to the 3-11 p.m. shift, and is White.  Helen
Lee was working the 7:00 a.m. to 3:00 p.m. shift.  She is White and had worked
at this store for many years.  Other persons worked the three shifts on a
temporary basis when one of the three regular employees had a day off.

     5.  Each of the above persons, including the Petitioner, was responsible
for sales of merchandise from the store, which included accounting for cash
received and inventory, and protection of merchandise from theft.

     6.  In the summer of 1982, the Majik Market store number 40105 experienced
a loss of inventory at the end of several months of more than $1,000 in each
month.  These shortages were noted in normal monthly audits.

     7.  Respondent requires employees to submit to a polygraph test prior to
employment and when inventory shortages in a month at a single store exceed
$1,000.  Pursuant to that policy, all three employees of store number 40105 were
asked to take a polygraph test administered by Respondent's security manager,
Boyd Brown.  Part-time employees were not asked to take the test.

     8.  Petitioner, Helen Lee, and Ken Hinton, all were given a polygraph test.
In the opinion of Mr. Boyd who administered the test, Petitioner did not answer
truthfully when asked if he knew about or caused the inventory shortages.  The
relevant questions asked were "Did you steal money or merchandise" from the
Respondent' s store.

     9.  Mr. Boyd graduated from a polygraph school in Atlanta in 1972, has been
licensed to administer polygraph examinations since 1974, and has worked in that
field since that time.  He has worked for Respondent since 1982.

     10.  In Mr. Boyd's opinion, Helen Lee and Ken Hinton answered the same
relevant questions truthfully.

     11.  Petitioner was first notified that he was terminated by his area
superviser, Richard Kenyon, who is the Group Supervisor of Majik Market stores
for Pinellas County.

     12.  Mr. Kenyon said he told Petitioner he was fired due to continuous
inventory shortages.  Petitioner testified that he was not told why he was being
terminated when he met with Mr. Kenyon, but admitted that he was told that
"security wouldn't allow me to work."  It is apparent that Mr. Kenyon did not
explain in detail why he was terminating Petitioner, and did not specifically
mention failure of the polygraph as a reason.

     13.  Several days later, Petitioner received a written separation notice,
Petitioner's Exhibit 2, which mentioned only a "drastic" reduction in shift
sales compared to other employees.

     14.  On August 20, 1982, Mr. Kenyon signed an "employee separation form,"
Petitioner's Exhibit 3, which listed "low shift sales inventory shortages" and



"shift sales drastically reduced with this employee" as circumstances
surrounding the termination.  Mr. Kenyon said he prepared both Petitioner's
Exhibit 2 and 3 at about the same time.  It does not appear that Petitioner's
Exhibit 3 was shown to or given to Petitioner.

     15.  In neither separation form did the Respondent mention the failed
polygraph examination.

     16.  The Florida Commission on Human Relations, in the process of its
investigation, sought from the Respondent all the reasons for termination of
Petitioner.  Petitioner's Exhibits 5 through 8 contained correspondence with
Jack B. Lightfoot, Director, Employee Relations, for the Respondent.

     17.  Respondent's correspondence with the Commission on Human Relations
does not at any point rely upon a failed polygraph examination as the reason for
terminating petitioner.  Paragraph 6 of a letter to Commission Representative
Robert Jones states that "Polygraph not pertinent to case and results are never
released without full releases because of state licensing law and Privacy Act."

     18.  At the hearing on November 2, 1984, Richard Kenyon testified that it
was very difficult to accurately determine why inventory shortages occur or to
pinpoint responsibility.  One method used is to compare shift sales to see if
any particular shift is experiencing unusually low sales.  Use of the polygraph
test is another means.  Respondent claimed to have used both methods with regard
to the inventory shortages at Store Number 40105 in the summer of 1982.

     19.  Mr. Kenyon testified that the late evening shift, 11:00 p.m. to 7:00
a.m., which was Petitioner's shift, was more prone to having inventory
shortages, and afforded more opportunity to steal.

     20.  Mr. Kenyon testified that he considered shift sales, store paperwork,
the longevity of Helen Lee, the auditor's findings of inventory shortages, and
the results of the security interview (polygraph) in determining whether to
terminate the Petitioner.

     21.  Mr. Kenyon further testified that he was most influenced by the fact
that petitioner had failed the polygraph test as the basis for terminating him.
Mr. Kenyon stated that he had never kept an employee who failed the polygraph
test.

     22.  Respondent's Exhibits 1 and 2 are summaries of the terminations of
employees from Store Number 40105 from January 10, 1980 through at least August
20, 1983.  Of the thirty-five (35) persons on this summary who are identified by
race, two (2) were Black.  This exhibit further shows that a large number of
persons who were not of the Black race were terminated for reasons similar to
those given for termination of Petitioner.  The other Black person terminated at
this store was Joe Stephens, who was the person who replaced Petitioner when he
was terminated in August, 1982.  Mr. Stephens was terminated on January 19,
1983.  All of the persons listed on Respondent's exhibit 1 who have a circle
around the coded reason for termination were terminated for inventory control
related reasons, and all of these were White.

     23.  Respondent's attempts to show that Petitioner's shift sales were
significantly lower than other sales persons were not persuasive.  Mr. Kenyon
referred to Petitioner's Exhibit 4, which sets forth all shift sales at Store
Number 40105 for the weeks of July 29, 1982 through October 14, 1982.  He
pointed to the fact that Petitioner sold only $74.75 on Friday, July 23, 1982,



and then sold $186.60 the next night, while Helen Lee on the afternoon shift
sold $173.99 and $270.49 for the same Friday and Saturday, respectively.  But
Mr. Kenyon admitted that Petitioner's late night shift was "notoriously low" in
sales due to the lack of customers, and that Ms. Lee's day shift was the most
productive.  Further, comparison of Petitioner's Friday evening sales with the
sales of other persons covering that shift after he was terminated shows their
sales to be essentially the same.  Similarly, sales for all persons, including
Petitioner, were proportionately greater on Saturday nights.  Petitioner's
Saturday night sales, however, were not significantly less than the sales of
other persons for the same shift.  Mr. Kenyon's claim that Petitioner's sales
were "drastically reduced" has no basis in fact, and indicates that Mr. Kenyon
did not in fact closely analyze the sales figures with respect to Petitioner.

     24.  Mr. Brown, who administered the polygraph test, disclosed the results
of the tests of all three shift employees at Store Number 40105 to Mr. Kenyon.
Although he did not inform the Petitioner explicitly, Mr. Kenyon did rely upon
the results of the polygraph test in making his decision to terminate the
employment of the Petitioner, and did inform the Petitioner that "security" had
advised not to employ Petitioner any longer.  There was no evidence that the
polygraph test was administered or graded differently with respect to
Petitioner, or that it had been used in the past to discriminate against Black
persons.

                         CONCLUSIONS OF LAW

     25.  The issue in this case is whether the Respondent violated section
760.10(1), Florida Statutes, by terminating the employment of the Petitioner on
August 23, 1982, because of his race.  Statutes such as this have uniformly been
construed in this context to require proof of intentional racial discrimination,
whether by direct evidence or by circumstantial evidence, and the Florida
statute is so construed by this Hearing Officer.  See e.g. Texas Dept. of
Community Affairs v. Burdine, 450 U.S. 248, 101 S. Ct. 1089 (1981); School Board
of Leon County v. Hargis, 400 So.2d 103 (Fla. 1st DCA 1981).

     26.  Farmer v. City of Fort Lauderdale, 427 So.2d 187 (Fla. 1983) is not
helpful to this case.  It is true that Farmer continues the Florida rule that
polygraph tests are still deemed to be so unreliable that the results therefrom
(or the refusal to take the exam) cannot be the basis for dismissal from public
employment.  The polygraph test in this case, however, does not arise in the
context of a dismissal from public employment.  It arises instead as the
proffered reason for termination from private employment.  A private employer in
Florida may dismiss an employee for any reason, even for alleged bad reasons or
wrong reasons.  See Catania v. Eastern Airlines, Inc., 381 So.2d 265 (Fla. 3rd
DCA 1980); DeMarco v. Public Super Market, Inc., 384 So.2d 1253 (Fla. 1980).
The only issue in this case is whether Petitioner was terminated due to his
race.  Whether or not the polygraph test evidence in this case is reliable as a
"good" reason for termination is irrelevant since Respondent was at liberty to
terminate the Petitioner even for incorrect reasons.  Respondent's Exhibit 3,
the polygraph  test, and testimony related thereto is therefore admissible in
this case.  It is not considered herein as evidence that the Petitioner in fact
committed or was involved in any form of stealing from the Respondent as a basis
for Respondent's termination of Petitioner' employment.  It is admissible as
evidence that the decision by Respondent was motivated by considerations other
than race.

     27.  Whether the procedure for analyzing intentional discrimination set
forth in the Burdine case, supra, is used in this case is not material since it



is the conclusion of this Hearing Officer that the Petitioner has failed to
carry his ultimate burden of demonstrating that his termination was motivated
due to his race.  Petitioner stated that Mr. Kenyon told him at the time he was
terminated that "security" had reached the conclusion that he should not
continue to work at the store.  This admission corroborated the testimony of Mr.
Kenyon that he had received the results of the polygraph examination and that he
and the Respondent always terminated an employee having a negative polygraph
test following inventory shortages.

     28.  The fact that Mr. Kenyon did not specifically mention the results of
the polygraph examination to the Petitioner orally or later in writing, or that
the Respondent failed to communicate this fact to Commission on Human Relations
during the investigative stages of this case, would ordinarily be persuasive
evidence to this Hearing Officer that the Respondent did not in fact rely upon
the polygraph examination in reaching the termination decision, and was now
asserting this as a pretext to mask racial discrimination.  But the evidence
ultimately does not support this finding.  As stated above, Petitioner was
advised by Mr. Kenyon on the day of termination that security would not let him
continue to work at the store, and this corroborates the view that Mr. Kenyon
was motivated by the results of the security interview (the polygraph
examination) and not by Potitioner's race.  Further corroboration of a
circumstantial nature is found from the fact that the Respondent has not
exhibited any statistical racial bias in terminations in the period from early
1980 to August 1983 at Store Number 40105, and from the fact that the Petitioner
was immediately replaced by a Black employee.

     29.  There was no evidence that the polygraph examination was used in any
manner by the Respondent to discriminate against persons because of their race,
or that the requirement of a polygraph examination was other than as testified,
a normally applied procedure of the Respondent, applicable uniformly to all
employees when substantial inventory shortages occurred.  Whether or not the
polygraph examination of the Petitioner was correctly administered by the
examiner or appropriately relied upon by the Respondent is not relevant to this
case.  Even if the Respondent had made a mistake in reading or relying upon the
results of Petitioner's examination, evidence is lacking that such was motivated
by impermissible racial considerations.

                          RECOMMENDATION

     Based upon the findings of fact and conclusions of law recited herein, it
is RECOMMENDED that the Florida Commission on Human Relations enter a final
order that the Petitioner has failed to establish that Respondent violated
Section 760.10(1), Florida Statutes, with respect to the termination of the
Petitioner in August 1984.

     RESPECTFULLY SUBMITTED and ENTERED this 4th day of December, 1984.

                        ___________________________________
                        WILLIAM C. SHERRILL, JR.
                        Hearing Officer
                        Division of Administrative Hearings
                        The Oakland Building
                        2009 Apalachee Parkway
                        Tallahassee, Florida  32301
                        (904) 488-9675



                        Filed with the Clerk of the
                        Division of Administrative Hearings
                        this 4th day of December, 1984.
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