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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
                                    

UNITED STATES OF AMERICA 07-CR-6088L    

-vs- GOVERNMENT’S OBJECTIONS
TO THE MAGISTRATE COURT’S

ROBERT FRANK HERMAN,                    REPORT AND RECOMMENDATION

Defendant.
                                    

The United States of America, through its attorney, Terrance

P. Flynn, United States Attorney for the Western District of New

York, Charles E. Moynihan, Assistant United States Attorney, of

counsel, does hereby make and file its objections to the Report

and Recommendation of United States Magistrate Judge Jonathan W.

Feldman filed on May 23, 2008.

STANDARD OF REVIEW

At the issuance of a report and recommendation to a district

court, that district court may “modify, or set aside any part of

the order that is contrary to the law or clearly erroneous.” 

Fed. R. Crim. P. 59(a).  The standard of review in considering

objections to a magistrate court’s report and recommendation is

de novo.  Fed. R. Crim. P. 59(b)(3).  Further, the district court

can “accept, reject, or modify the recommendation, receive
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further evidence or resubmit the matter to the magistrate judge

with instructions.”  Id.  

SUMMARY OF MAGISTRATE COURT’S FINDING

The Magistrate Court denied, in part, and granted, in part,

the defendant’s motion to suppress evidence seized by law

enforcement in connection with this investigation.  On December

11, 2007, the Magistrate Court held a suppression hearing with

respect to the motion of the defendant to suppress tangible

evidence, namely ammunition, and statements of the defendant,

both verbal and written.  At the conclusion of the hearing, the

Magistrate Court ordered that the parties were to file

submissions on various issues.  Once the parties filed

submissions, the Magistrate Court issued its Report and

Recommendation, which contained findings of fact and conclusions

of law.  The Magistrate Court found that law enforcement officers

went to the defendant’s residence at 172 Afton Street in the City

of Rochester on May 23, 2007 to investigate concerns that they

had about the defendant impersonating a Special Agent from the

Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”) over

the telephone.  R. & R., p. 2.  The defendant was seated on his

front porch when the officers arrived.  R. & R., p. 2.  The

officers knew the defendant to be a convicted felon and

registered sex offender.  R. & R., p. 2.  The Magistrate Court
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found that the officers pat-frisked the defendant despite the

government witness denying that a pat-frisk ever happened at the

outset of the encounter.  R. & R., pp. 2-3.   The officers began

to question the defendant.  The defendant made verbal admissions

about impersonating an ATF agent.  R. & R., p. 3.  The

conversation lasted approximately ten to fifteen minutes.  R. &

R., p. 3.  The conversation was continued inside the defendant’s

residence, according the Magistrate Court’s finding, at the

suggestion of Special Agent (“SA”) Christopher Robinson.  It

should be noted that the Magistrate Court credited the testimony

of the defendant in this regard as SA Robinson testified to the

contrary in that he said the defendant invited the officers

inside of his residence.  Once inside the residence, the

defendant was seated in a chair in his livingroom and the

officers continued to speak with him.  R. & R., p. 4.  The

defendant gave a written statement regarding the details of his

impersonation of an ATF agent.  R. & R., p. 4.  The officers then

asked the defendant if he possessed any firearms and the

defendant said the he did not.  R. & R., p. 4.  The Magistrate

Court found the officers asked the defendant if they could look

around his residence and the defendant agreed.  R. & R., p. 4. 

The Magistrate Court found SA Robinson looked around the house

and found nothing.  R. & R., p. 4.  SA Robinson then asked the

defendant if he possessed any ammunition and the defendant said
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that he did and produced a box of the same.  R. & R., p. 4.  The

Magistrate Court found that SA Robinson stated, “Now we have a

problem.”  R. & R., p. 4.  A second portion of the written

statement was obtained regarding the subject matter of the

ammunition.  R. & R., p. 5.

 The Magistrate Court declined suppression of the

defendant’s oral and written statements made prior to recovery of

the ammunition, as well as the ammunition produced by the

defendant.  The Magistrate Court found that the defendant was not

in custody during a large portion of the contact that he had with

SA Robinson and Police Officer Robert Jobe.  The Magistrate Court

further found that the contact with the defendant was a

consensual police encounter until the point in time when the

defendant surrendered custody of the ammunition in question to

the law enforcement officers and they indicated this created a

problem.  The Magistrate Court further found that the defendant’s

production of the ammunition was voluntary.  Once the officers

took custody of the ammunition, the Magistrate Court found that

the defendant was in custody for purposes of Miranda rights.  The

Magistrate Court reasoned that a reasonable person under the

circumstances, would feel as though they were under arrest.  The

Magistrate Court found that the subsequent portion of the written

statement of the defendant was subject to Miranda rights.  Given

the fact that the officers did not issue Miranda warnings, the
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portion of the statement taken after the defendant produced

ammunition must be suppressed.

The government agrees with the Magistrate Court in so far as

the encounter between the defendant was consensual in nature, the

statements were not the product of custodial interrogation and

the production of the ammunition was voluntary.  However, the

government disagrees with the Magistrate Court’s determination

that once the officers took custody of the ammunition, that the

defendant was in custody and, thus, should have received Miranda

warnings.   

ARGUMENT

The District Court should not adopt the portion of the

recommendation of the Magistrate Court that recommends the

suppression of the defendant’s statements after he gave SA

Robinson and RPD Officer Jobe the ammunition in question.  The

defendant was not in custody at this time and was entitled to

receive Miranda warnings. 

I. The Defendant’s Statements Given after He Provided the 
Ammunition to Law Enforcement Were Not the Product of a 
Custodial Interrogation.

The Court should not suppress the defendant’s statements

made after he gave the ammunition to law enforcement officers at

his house because they were not the product of an in custody

interrogation requiring the issuance of Miranda warnings.
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“[T]here can be no doubt that the Fifth Amendment privilege

is available outside of criminal court proceedings and serves to

protect persons in all settings in which their freedom of action

is curtailed in any significant way from being compelled to

incriminate themselves.”  Miranda v. Arizona, 384 U.S. 436, 467

(1966).  Officers are required to issue Miranda warnings to

commence with interrogation of a suspect when that suspect is in

custody.  Id.; see also United States v. Hall, 421 F.2d 540, 543

(2d Cir. 1969), cert. denied, 397 U.S. 990 (1970).  The

situations requiring that Miranda warnings be issued have

generally been termed “custodial interrogation [s].” See

Minnesota v. Murphy, 465 U.S. 420, 429 (1984).  Miranda warnings

are not required, however, when the defendant is not in custody. 

Beckwith v. United States,  425 U.S. 341, 346-47 (1976); See also

Burket v. Angelone, 208 F.3d 172 (4th Cir. 2000).  Custodial

interrogation exists when a law enforcement official questions an

individual and that questioning was (1) conducted in custodial

settings that have inherently coercive pressures that tend to

undermine the individual's will to resist and to compel him to

speak, Miranda, 384 U.S. at 467,  and (2) when the inquiry is

conducted by officers who are aware of the potentially

incriminatory nature of the disclosures sought, Garner v. United

States, 424 U.S. 648, 657 (1976).  Only questioning that reflects

a measure of compulsion above and beyond that inherent in custody
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itself constitutes interrogation the fruits of which may be

received in evidence only after Miranda warnings have been given.

See United States v. Moody, 649 F.2d 124, 127-28 (2d Cir.1981).

The questions asked must have been both likely to elicit an

incriminating response and to produce psychological pressures

that will subject the individual to the “will” of his examiner.

See Rhode Island v. Innis, 446 U.S. 291, 300-01 (1980); Miranda,

384 U.S. at 457-58.

The first question to be answered here is whether or not the

defendant was in custody at the time the officers spoke with the

defendant at his residence about the ammunition.  “Although the

circumstances of each case must certainly influence a

determination of whether a suspect is ‘in custody’ for purposes

of receiving of Miranda protection, the ultimate inquiry is

simply whether there is a ‘formal arrest or restraint on freedom

of movement’ of the degree associated with a formal arrest.” 

California V. Beheler, 463 U.S. 1121, 1125 (1983).  The test used

in determining whether a defendant was in custody is an objective

one.  Hall, 421 F.2d at 544.  It asks whether a reasonable person

in the defendant's position would have understood himself to be

“subjected to restraints comparable to those associated with a

formal arrest.” Berkemer v. McCarty,468 U.S. 420, 441 (1984).  

This inquiry focuses upon the presence or absence of affirmative

indications that the defendant was not free to leave. Compare
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Beckwith, 425 U.S. 341, 346-48 (1976) (IRS interview at

defendant's home not custody due to lack of coercion) with Orozco

v. Texas, 394 U.S. 324, 327 (1969) (questioning by police in

defendant's bedroom in early morning hours deemed custody because

defendant not free to leave). “Custodial arrest is said to convey

to the suspect a message that he has no choice but to submit to

the [interrogating] officers' will and to confess.”   Murphy, 465

U.S. at 433, citing  Miranda, 384 U.S. at 456-57.

Decisions in this circuit have emphasized that in the

absence of actual arrest, an interrogation is not “custodial”

unless the authorities affirmatively convey the message that the

defendant is not free to leave.  See Campaneria v. Reid, 891 F.2d

1014, 1020 n. 1 (2d Cir.1989) (law enforcement officials must

“act or speak in a manner that conveys the message that they

would not permit the accused to leave”), cert. denied, 499 U.S.

949 (1991); United States v. Guarno, 819 F.2d 28, 31-32 (2d Cir.

1987);  Hall, 421 F.2d at 545.   We have also stated that a

custodial setting is one providing “inherently coercive pressures

that tend to undermine the individual's will to resist and to

compel him to speak.” United States v. Morales, 834 F.2d 35, 38

(2d Cir. 1987). 

The defendant was not issued Miranda warnings during this

encounter.  However, he was not entitled to receive them as he

was not in custody for purposes of Miranda.  In summary, no
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reasonable person under these circumstances would believe that he

was not free to terminate the encounter if he so wished.  In

fact, the defendant agreed to allow the officers to enter his

house.  The defendant was not handcuffed and no officers touched

him during the portion of the encounter which took place inside

the defendant’s home.  The defendant was free to move about his

house during the time he spoke with police officers.  Nobody

yelled or raised their voices to the defendant.  No officer

threatened the defendant or forced the defendant to answer

questions.  At no point did the defendant ever tell the officers

that he did not wish to speak with them.  

The significant portion of the conversation took place

within the confines of the defendant’s home.  This arguably added

to the defendant’s comfort level during the encounter so as to

counter-act any show of authority that the officers may have

presented.  Further, the interaction inside the house was not

overly long so as to cause the defendant to believe that he was

not free to terminate the encounter.  The conversation in the

livingroom lasted approximately 5 minutes before the topic of the

conversation turned to the possession of firearms.  The search of

the residence lasted approximately 10 to 20 minutes.  This was

followed by a relatively brief period of time in which the

defendant spoke with the law enforcement about the ammunition.

Further, the law enforcement officers acted in a manner that
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was deferential to the wishes of the defendant.  After

approximately two minutes of speaking with the defendant about

firearms, the defendant “offered [Special Agent Robinson and

Officer Jobe] the opportunity to look around . . .”.  The

officers asked him if he was sure about the invitation and the

defendant stated, “Look around.”  Special Agent Robinson again

confirmed the defendant’s intent was to allow them to look

around.  The officers began to look around and the defendant

accompanied them.  Officer Jobe and Special Agent Robinson

continued the conversation with the defendant in the living room

from a distance of three feet or more.  During the course of the

subsequent conversation, Special Agent Robinson asked the

defendant if he possessed any ammunition.  The defendant stated

that he did and, “he got up and got it out of the kitchen and

handed it to [Special Agent Robinson].” The officers did not tell

the defendant he could not get out of the chair to retrieve the

ammunition.  They simply watched him enter the kitchen and return

with the ammunition.  At no point did the officers threaten or

promise or force the defendant to speak with them.  At no time

did the officers draw firearms.

All of these facts, taken together, support the argument

that the defendant could not have reasonably believed that he as

not free to terminate the encounter.  Even the fact that, as only

the defendant says, one of the officers indicated that there
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could be a problem with his possession of ammunition is not

sufficient to change this.       

  

CONCLUSION

For the above-stated reasons, the government opposes the

suppression of the conversation between the defendant and law

enforcement officers that occurred after he turned over the

ammunition.  The government argues that the conclusion of the

Report and Recommendation with respect to the denial of the

motion to suppress the statements of the defendant, as well as

the physical evidence surrendered by the defendant on May 23,

2007, was proper and that the District Court should adopt the

Magistrate Court’s Report and Recommendation in this respect.  

DATED: June 6, 2008
Rochester, New York 

TERRANCE P. FLYNN
United States Attorney

By: s/ Charles E. Moynihan      
CHARLES E. MOYNIHAN
Assistant United States Attorney
United States Attorney’s Office
Western District of New York
620 Federal Building
100 State Street
Rochester, New York 14614
(585)263-6760, ext. 2271
charles.moynihan@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
                                    
UNITED STATES OF AMERICA

v. 07-CR-6088L

ROBERT FRANK HERMAN,

                Defendant.
                                    

CERTIFICATE OF SERVICE

I hereby certify that on June 6, 2008, I electronically filed
the foregoing with the Clerk of the District Court using its CM/ECF
system, which would then electronically notify the following CM/ECF
participant(s) on this case:

1. CHRISTOPHER CIACCIO, ESQ.

s/ Elizabeth Todd         
ELIZABETH F. TODD


