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PRELIMINARY STATEMENT 

Defendant Corning Incorporated (“Corning”) respectfully submits this Surreply 

Memorandum of Law in further opposition to the Motion for Leave to File a Fourth Amended 

Complaint submitted by Plaintiff Re-Source America, Inc. (“RA”). 

RA’s reply papers are pure diversion, and nothing more.  Rather than using its reply 

papers to substantively address Corning’s position that the present motion should be denied 

because it is untimely, prejudicial, and futile, RA has instead elected to either (1) ignore the 

arguments made in Corning’s opposition papers, (2) ask this Court to disregard controlling law, 

or (3) attack Corning and its counsel for allegedly engaging in dilatory tactics.  None of those 

ploys have any bearing on whether or not the proposed amendment is proper under the Federal 

Rules of Civil Procedure.  RA’s inability to show a basis under controlling law for the allowance 

of the proposed amendment is fatal to the present motion. 

As stated in Corning’s opposition papers, the present motion should be denied because it 

is untimely, prejudicial, and futile.  Rule 16 requires that a moving party show “good cause” 

before a proposed amendment will be allowed when the deadline for the amendment of pleadings 

has already passed.  RA, however, has refused to do so.  In an effort to evade its obligations 

under Rule 16, RA asks this Court to apply a new standard to the amendment of pleadings that 

RA has created just for itself.  RA asks this Court to allow the proposed amendment because it 

“does not propose substantive changes to the Third Amended Complaint.”  Not only is RA’s 

“substantive change” standard a creation of its own imagination, but it ignores the fact that the 

proposed amendment does propose substantive changes to the Third Amended Complaint.  The 

proposed amendment seeks to add a new claim for lost profits when the Third Amended 

Complaint contains no allegations whatsoever that relate to lost profits and, inter alia, RA’s 

counsel previously stated on the record that RA was seeking no such damages.   
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Finally, RA repeatedly insinuates that the present motion should be viewed with leniency 

because it is the result of dilatory tactics by Corning and its counsel.  Such a claim is unfounded 

and has no bearing on the Court’s determination of whether RA has met its obligations under 

Rule 16.  Moreover, it stands reality on its head by ignoring the fact that the present motion is the 

direct result of RA’s attempt to impermissibly expand this litigation.  As the procedural and 

factual history of this case makes clear, RA has either hid or misrepresented its belief that it is 

entitled to these brand new lost profits damages.  RA had multiple opportunities, indeed 

obligations, to reveal this theory.  That they failed to do so or chose not to do so should count 

against them.  Therefore, Corning respectfully renews its request that the Court deny the present 

motion. 

ARGUMENT 

POINT I 

THE PRESENT MOTION IS UNTIMELY AND SHOULD  
BE DENIED BECAUSE RA HAS NOT SHOWN GOOD CAUSE  

FOR ITS EIGHTEEN-MONTH DELAY IN BRINGING THE MOTION 

The proposed amendment should be denied because it is untimely and RA has ignored its 

obligation to show “good cause” as to why the proposed amendment should be allowed.  As 

noted in Corning’s opposition papers (Opp. Memo. at 13-15), Rule 16(b)(3) requires the issuance 

of a scheduling order that limits the time to amend pleadings.  Fed. R. Civ. P. 16(b)(3).  When a 

motion for leave to amend is filed after that deadline, the “good cause” standard contained in 

Rule 16(b)(4) supplants the liberal pleading standard contained in Rule 15(a)(2).  E.g., Kassner 

v. 2nd Ave. Delicatessen, Inc., 496 F.3d 229, 243 (2d Cir. 2007) (“[A] district court, despite the 

standard of … Rule 15(a), does not abuse its discretion in denying leave to amend the pleadings 

where the moving party has failed to establish good cause, as required by Rule 16(b), to amend 

the pleadings after the deadline set in the scheduling order.”); Parker v. Columbia Pictures 
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Industries, 204 F.3d 326, 340 (2d Cir. 2000) (“[D]espite the lenient standard of Rule 15(a), a 

district court does not abuse its discretion in denying leave to amend the pleadings after the 

deadline set in the scheduling order where the moving party has failed to establish good cause.”). 

The “good cause” requirement of Rule 16(b)(4) requires a moving party to show that it 

could not have amended the pleading within the parameters of the scheduling order, despite its 

best efforts.  See Parker, 204 F.3d at 340 (2d Cir. 2000) (holding that a finding of good cause 

depends on the diligence of the moving-party in bringing the motion); Carnrite v. Granada 

Hospital Group, Inc., 175 F.R.D. 439, 446 (W.D.N.Y. 1997) (quoting 6A Wright, Miller and 

Kane, Federal Practice and Procedure § 1522.1 (2d Ed. 1990)) (“‘Good cause’ means that 

scheduling deadlines cannot be met despite a party’s diligence.”).  Here, RA has made no effort 

whatsoever to justify the eighteen-month delay in the filing of the present motion.  It has not 

identified any new evidence that would support or necessitate the addition of an entirely new 

claim after the close of discovery.  Indeed, though RA has obviously scoured the record for any 

reference to the 30,000 spool language in the Agreement, however tangential, it has not provided 

any evidence of an alleged right of RA to recover lost profits from the Mebane Facility.   

RA has not even attempted to dispute the evidence provided by Corning (Opp. Memo. at 

10-13) showing that prior to the issuance of the Smith Report, RA and its counsel both 

understood the Base Loading Provision to only require Corning to “supplement the costs” 

associated with the shutdown of RA’s European facilities.  As a result, the motion should be 

denied because it violates Rule 16(b)(4), and RA has provided no explanation as to why the 

motion could not have been made before the deadline for the amendment of pleadings expired. 
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POINT II 

THE PRESENT MOTION SHOULD BE DENIED BECAUSE  
RA IGNORES CONTROLLING LAW AND INVENTS A NEW, 
UNSUPPORTED STANDARD FOR AMENDING PLEADINGS 

The extent to which RA ignores the law governing the amendment of pleadings is 

highlighted by RA’s argument that the proposed amendment should be allowed because it “does 

not propose substantive changes to the Third Amended Complaint.”  (Reply Memo. at 1.)  In its 

reply papers, RA fashions its own legal standard by disregarding the requirements of Rule 

16(b)(4) and instead arguing that an untimely amendment is proper so long as it does not make a 

“substantive change” to the underlying pleading.  (Reply Memo. at 1-2.)  RA goes on to argue 

that the general pleading rules contained in Rule 8 should govern the amendment of pleadings.  

(Id.)  In seeking to circumvent the requirements of Rule 16(b)(4), RA does not burden itself with 

the inconvenience of citing to controlling case law or governing statutes.  Rather, it simply asks 

this Court to grant it special dispensation with regards to the proposed amendment. 

The clear standard applied by the courts is that a proposed amendment that is made after 

the deadline for amendment of pleadings should be denied unless the moving party shows “good 

cause.”  Parker, 204 F.3d at 340 (2d Cir. 2000).  As noted above, RA has not even attempted to 

show good cause for the untimely nature of the proposed amendment.   

Furthermore, RA’s contention that the proposed amendment should be allowed because it 

does not propose “substantive changes” is not credible.  Apart from the fact that RA is seeking to 

have this Court apply a non-existent legal standard, it is apparent from the face of the Third 

Amended Complaint that it does not give notice of a claim for lost profits from the Mebane 

Facility.  Rule 8(a), the provision that RA asks this Court to apply to the present motion, requires 

that a claim for relief in a complaint contain, among other things, “a demand for the relief 

sought.”  Fed. R. Civ. P. 8(a)(3).  Count I of the Third Amended Complaint, the count that RA 
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claims gives notice of its allegation that it is entitled to lost profits from the Mebane Facility, 

simply does not contain an allegation that RA is entitled to lost profits from any of its facilities, 

much less the Mebane Facility.  Rather, Count I merely alleges that RA “suffered losses arising 

out of the misadventures in Wales and Germany, and has demanded $1,727,556.62 as a result of 

the mismanagement and abuse by Corning of RA’s rights under the contract.”  (Third Am. 

Compl. at ¶ 54.)  Lost profits are never requested in the Third Amended Complaint, and the 

Mebane Facility is not designated as a source of damages.  As a result, RA cannot even meet its 

own manufactured standard for the amendment of pleadings. 

POINT III 

THE FOURTH AMENDED COMPLAINT IS OVERLY  
PREJUDICIAL AND WOULD REQUIRE ADDITIONAL DISCOVERY 

Contrary to RA’s argument, Corning did demonstrate prejudice in its opposition papers.  

(See Opp. Memo. at 16-17.)  Moreover, RA is wrong that additional discovery is unnecessary.1  

RA argues that there is nothing more to be discovered, that it has produced all relevant 

documents, and that Corning’s failure to ask witnesses questions about the 30,000 spool 

requirement “was probably an attorney error or a strategic decision, and Corning’s current 

opposition to RA’s motion is probably nothing more than an opportunistic tactical obfuscation 

designed to mire RA in costly and time consuming diversions.”  (Reply Memo. at 3.)   

Corning does not dispute the fact that there are no additional relevant documents 

remaining to be produced with regards to the volume of spools processed by RA at its Mebane 

Facility.  However, since the new theory of damages contained in the proposed amendment was 

                                                 
1  In Mr. Pazan’s reply affirmation, he again raises the irrelevant claim about the possibility of 

spoliation, suggesting that, at some point, RA may move for sanctions.  That claim is 
without basis, and Corning will respond fully if it is ever actually made.  We note, though, 
that RA never conducted any discovery into Corning’s electronic systems or document 
management procedures, and never even requested Corning’s document retention policies.   
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not included in the Third Amended Complaint, no discovery was solicited from RA regarding 

whether either party contemplated that the Base Loading Provision would entitle RA to lost 

profits from the Mebane Facility if the volume of spools provided to that facility dropped below 

30,000 spools per week.  (See McGuirk Aff. (01/12/09) at Ex. 24.)  Moreover, RA has not 

provided any documents relevant to their new damages claim, as evidenced by the fact that RA 

attached no such documents to its motion papers. 

If the Court allows the proposed amendment, permitting RA to bypass Rule 16(b)(4), 

discovery will need to be reopened as to RA’s claim that it is entitled to lost profits from the 

Mebane Facility.  As detailed in Corning’s Opposition Memorandum, though the parties had a 

multi-year running dispute orally and in writing about Corning’s obligation to make any 

additional payments to RA based on the “supplement the cost” language in the Agreement, there 

was never any mention of any lost profits from the Mebane facility.  (See Opp. Memo. at 10-13.)  

RA does not even address those facts on reply.  Similarly, throughout the course of the 

procedural history of this case and the course of discovery, RA had a number of opportunities 

(and obligations) to claim the lost profits damages for the Mebane facility it now seeks – in its 

multiple complaints and the damages schedule attached thereto, in oral argument on motions, in 

its preliminary disclosures, in depositions when relevant questions were asked, and in identifying 

its expert and the topics on which he was expected to opine.  (See Opp. Memo. at 8-13.)  At 

every turn, RA identified as damages only its European losses.  (See Opp. Memo. at 12.)  Again, 

RA does not even address those facts on reply.   

As noted above, though never directly asked about lost profits damages, RA’s CEO Mike 

Grey was given two clear opportunities to reveal this new lost profits claim, if he ever believed 

that it existed.  He either did not believe that RA had any such claims or was not truthful.  First, 
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regarding a schedule of alleged losses Mr. Grey sent to Corning in 2002 (which does not include 

any lost profits damages for the Mebane Facility), Mr. Grey testified that he believed that the 

spreadsheet was “accurate at that time,” but that it did not include any costs for support of the 

European facilities by employees in the United States.  (McGuirk Aff. (01/12/09) at Ex. 24, RA 

30(b)(6) Dep. at 218.)  Additionally, Mr. Grey testified regarding the change in the language in 

Count I of RA’s complaints from damages of $1,727,556.62 in the Amended Complaint to 

including the language “in excess” of that amount in the Second and Third Amended 

Complaints:   

Q. What does Re-Source America mean when it says it has suffered 
damages in excess of that previously claimed amount? 

 
A. In looking at the operating losses, the European operating losses 

includes those losses incurred only with the European plants and 
does not include anything that – any costs that were incurred in 
direct support of those plants by our staff in the United States.” 

 
(McGuirk Aff. (01/12/09) at Ex. 24, RA’s 30(b)(6) Dep. at 237-238.) 

Unless RA’s witnesses are going to be precluded from offering any testimony in support 

of this claim if it survives, Corning deserves the right to depose RA’s witness in advance of trial 

on these issues.   

POINT IV 

THE PERSONAL ATTACKS AGAINST CORNING AND ITS  
COUNSEL ARE IRRELEVANT TO RA’S OBLIGATIONS UNDER RULE 16 

Throughout much of its reply papers RA insinuates that the Court should review the 

present motion with a more lenient eye because Corning and its counsel have disingenuously 

objected to a “properly pleaded” claim for lost profits from the Mebane Facility, forcing RA to 

bring the present motion in an attempt to prevent future delay.  Such arguments are an attempt to 
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divert the Court away from RA’s inability to satisfy the requirements of Rule 16(b)(4) and a 

smokescreen in an attempt to shield RA’s conduct from judicial scrutiny.   

The fact of the matter is that the Third Amended Complaint does not contain a properly 

pleaded claim for lost profits from the Mebane Facility.  It does not even reference lost profits.  

Rather, RA submitted an expert report in July 2008 that, for the first time, sought lost profits 

from the Mebane Facility when the Agreement did not provide for such damages and neither 

party had ever contemplated such damages.  When Corning pointed out to RA that its expert had 

unilaterally identified an entirely new species of damages not previously contemplated by the 

parties, RA, belatedly, filed the present motion.  The fact that RA elected to file the present 

Motion when it realized that Corning had discovered its attempt to get a new claim in through 

the back door at the eleventh hour is indicative of the fact that RA, as Corning has argued 

throughout its papers, cannot show good cause for the proposed amendment.  As a result, the 

present motion should be denied. 

POINT V 

THE PROPOSED AMENDMENT SHOULD BE DENIED BECAUSE RA’S  
CLAIM FOR LOST PROFITS FROM THE MEBANE FACILITY IS FUTILE 

As noted above, the present motion should be denied because RA has not even attempted 

to show “good cause” for its request to add an entirely new claim to its complaint more than 

eighteen months after the deadline for the amendment of pleadings passed.  Nevertheless, even if 

RA was able to show “good cause,” the proposed amendment would still be improper because it 

is futile.  Ruotolo v. City of New York, 514 F.3d 184, 191 (2d Cir. 2008) (holding that leave to 

amend a complaint may be denied if the amendment is futile).   

As demonstrated in Corning’s opposition papers, there is a wealth of evidence, both 

factual and procedural, showing that the “supplement the cost” language in the Base Loading 
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Provision did not provide a right to lost profits from the Mebane Facility.  (See Opp. Memo. at 

10-13, 17-21.)  Rather than address any of that evidence, RA engages in an abstract “analysis” of 

the Base Loading Provision, arguing that, if read in a certain way, RA might be entitled to the 

lost profits it now claims.  Even that effort is futile. 

The Base Loading Provision in the Agreement does not obligate Corning to cover lost 

profits from the Mebane Facility.  (See Opp. Memo. at 17-21.)  In fact, it never even mentions 

lost profits, whether from the Mebane Facility or any other facility.  That failure is fatal to RA’s 

new claim as a matter of fact and law.  See, e.g., Kenford Co. v. County of Erie, 67 N.Y.2d 257, 

261 (1986) (an award of lost profits on a breach of contract claim is improper unless “lost profit 

damages were fairly within the contemplation of the parties at the time of contracting”).   

The proposed amendment, which seeks lost profits from the Mebane Facility, must 

certainly be viewed as futile when (1) it is expressly precluded by the contract and New York 

law, (2) RA has previously acknowledged that its damages are limited to its European losses, and 

(3) counsel for RA has previously acknowledged that RA is not seeking lost profits.  Despite the 

fact that Corning highlighted these facts in its opposition papers (Opp. Memo. at 9, 12), RA has 

elected to ignore this evidence.  All of the admissible evidence provided to the Court shows that 

the Base Loading Provision does not provide for lost profits from the Mebane Facility and the 

parties never contemplated such an award.  As a result, the proposed amendment should be 

denied because it is futile.  See Milanese v. Rust-Oleum Corp., 244 F.3d 104, 110 (2d Cir. 2001) 

(“[T]he court may deny [an] amendment as futile when the evidence in support of the plaintiff’s 

proposed new claim creates no triable issue of fact and the defendant would be entitled to 

judgment as a matter of law.”). 
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CONCLUSION 

For all of the foregoing reasons, Corning respectfully requests that the Court deny RA’s 

request for leave to file a Fourth Amended Complaint and preclude RA’s expert from offering 

further testimony or analysis pertaining to the profits that RA allegedly lost at the Mebane 

Facility. 

Dated: March 2, 2009 NIXON PEABODY LLP 
Rochester, New York 

By:  s/ Richard A. McGuirk   
Richard A. McGuirk 
Terence L. Robinson Jr. 
 
Attorneys for Defendant  
Corning Incorporated 
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Telephone: (585) 263-1000 
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