
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 

___________________________________ 
 
TODD E. SHATKIN, et al.,  
 
  Plaintiffs,  
 
v.       Case No. 07-CV-0332(A)(Sr) 
 
ANDREW JAKSON, et al.,  
 
  Defendants.     
___________________________________  
 

OBJECTION OF DEFENDANTS / COUNTERPLAINTIFFS 
DENTAL TECH LABORATORIES, LLC AND ANDREW JAKSON 
TO THE AUGUST 1, 2008 REPORT AND RECOMMENDATION 

 
 Pursuant to Rule 72(b) of the Federal Rules of Civil Procedure, Defendants Dental Tech 

Laboratories, LLC (“Dental Tech”) and Andrew Jakson hereby submit the following objections 

to the Report and Recommendation of United States Magistrate Judge Jeremiah J. McCarthy 

filed August 1, 2008 (the “Report”) in this action on Defendants’ motions for summary 

judgment. 

BACKGROUND 

 Dental Tech, co-Defendant IMTEC Corporation (“IMTEC”) and Plaintiff Todd Shatkin 

are parties to a Licensing / Marketing Agreement dated September 16, 2003, and are members of 

Defendant F.I.R.S.T. Laboratories, LLC (“FIRST”), an Oklahoma limited liability company 

formed to market miniature dental implants (“MDIs”) using technology (the “Technology”) 

purportedly patented by Todd Shatkin and exclusively licensed to FIRST via the Licensing / 

Marketing Agreement.   
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Defendants have demonstrated that Todd Shatkin wanted to include his father, Samuel 

Shatkin, as a member of FIRST.  When Defendants refused, Todd Shatkin fabricated reasons to 

terminate the Licensing / Marketing Agreement so that he and his father could use the 

Technology in a new business, Samuel Shatkin F.I.R.S.T., LLC.  Todd Shatkin purports to have 

terminated, unilaterally, the Licensing / Marketing Agreement for the following reasons, none of 

which has evidentiary support, and none of which would be an event justifying termination 

pursuant to the terms of the Licensing / Marketing Agreement: 

• Todd Shatkin and his father purportedly feared prosecution for aiding and 
abetting Jakson’s alleged unlawful practice of dentistry; 

• Dental Tech allegedly diverted business from FIRST; 

• IMTEC allegedly was complicit in the above; and 

• IMTEC allegedly failed to market the Technology as it was required to do 
pursuant to the Licensing / Marketing Agreement. 

In December 2007 (and in response to Defendants’ motions for preliminary injunctions), 

Plaintiffs moved for summary judgment, claiming that there was no issue to be tried as to the 

validity of Todd Shatkin’s reasons for terminating the Licensing / Marketing Agreement.  Rather 

than grant summary judgment to the Plaintiffs, Magistrate Judge McCarthy (Docket No. 75) 

decided that no reasonable person could buy the reasons for termination of the Licensing / 

Marketing Agreement.  However, because the Defendants’ pending motions at that time were for 

preliminary relief and not for summary judgment, Magistrate Judge McCarthy did not grant 

summary judgment for Defendants despite his inclination to do so.   

Consequently, Defendants moved for summary judgment on the issue of termination of 

the Licensing / Marketing Agreement.  The Magistrate Judge granted partial summary judgment 

for Defendants, ruling that “no jury could reasonably conclude that IMTEC’s alleged failure to 

promote or market the MDI technology was a legitimate basis for Dr. Todd Shatkin’s 
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termination of the Licensing / Marketing Agreement.”  The Magistrate Judge found Plaintiff’s 

arguments concerning the other three purported bases for termination to be incredulous, but 

essentially (and in one instance, only implicitly) held that the Plaintiffs had manufactured just 

enough support for their diversion and unauthorized practice claims that summary judgment was 

inappropriate.   

SUMMARY OF OBJECTIONS 

1. There is no genuine issue of material fact as to whether Jakson engaged in the 

unauthorized practice of dentistry and/or whether Todd Shatkin was entitled to terminate the 

Licensing / Marketing Agreement on this basis.  Jakson and Dental Tech object to the finding 

(implicit in the Report; see Report at 24) to the contrary.  Even with inferences drawn in favor of 

Plaintiffs, it is clear that Jakson did not engage in the unauthorized practice of dentistry as 

defined by statute and explained by caselaw, Todd Shatkin did not reasonably fear for his license 

to practice dentistry (also as illuminated by statute), and the termination was not justified. 

2. There is no genuine issue of material fact as to whether Jakson and/or Dental 

Tech materially breached the Licensing/Marketing Agreement by diverting FIRST’s business.  

Dental Tech and Jakson object to the finding to the contrary (see id. at 18-20).  The Report 

specifically found that “plaintiffs have raised a triable issue of fact as to whether Jakson / Dental 

Tech materially breached the Licensing/Marketing Agreement by performing MDI work for their 

own account rather than on behalf of FIRST.”  Id. 20.  These were error.  Even with inferences 

drawn in favor of Plaintiffs, there is no material breach and therefore no justifiable termination of 

the Licensing / Marketing Agreement. 

Dental Tech and Jakson understand that IMTEC and FIRST will present other objections 

to the Report and Recommendation and adopt them herein.  For the reasons stated herein and in 
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the objections presented by IMTEC and FIRST, even with the inferences drawn in favor of the 

Plaintiffs (as the nonmoving parties) in the Report, summary judgment as a matter of law is 

warranted in Defendants’ favor.  Since all of Plaintiffs’ claims flow from the purported 

termination of the Licensing / Marketing Agreement, summary judgment should be granted to 

Defendants on all of Plaintiffs’ claims. 

STANDARD OF REVIEW 

The Report was submitted pursuant to 28 U.S.C. § 636(b)(1)(B) and is subject to de novo 

review by the District Court pursuant to that statute, Local Rule 72.3(a)(3), and Rule 72(b) of the 

Federal Rules of Civil Procedure.  The District Court must, therefore, conduct its own review of 

the facts and legal issues and make its own independent determinations.  See, e.g., Curry v. City 

of Syracuse, 316 F.3d 324, 329 (2nd Cir. 2003); Lucente v. International Business Machines 

Corporation, 310F3d 243, 253-254 (2nd Cir. 2002). The Report enjoys no presumption of 

validity, and the District Court has a duty to reject, modify or amend it if its recommendations do 

not hold up to scrutiny upon de novo review.  Moore v. Scully, 956 F. Supp. 1139 (S.D.N.Y. 

1997); Green v. WCI Holdings Corp., 956 F. Supp. 509, aff'd., 136 F.3d 313 (S.D.N.Y. 1997).  

The District Court has the discretion to consider new evidence and authority on de novo review. 

Hynes v. Squillance, 143 F.3d 653, 657-58 (2nd Cir. 1998) ; Carpet Group Int'l. v. Oriental Rug 

Importers Assoc., Inc., 227 F.3d 62 (3rd Cir. 2000); Freeman v. County of Bexar, 142 F.3d 848 

(5th Cir. 1998).  

GOVERNING STANDARD 

 The parties do not appear to dispute the basic principles governing motions for summary 

judgment.  Summary judgment is appropriate where there are no genuine issues of material fact 

and the moving party is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56.  When 
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considering a motion for summary judgment, “the inferences to be drawn from the underlying 

facts contained in [affidavits, pleadings, depositions, answers to interrogatories, and admissions] 

must be viewed in a light most favorable to the party opposing the motion.”  U.S. v. Diebold, 

Inc., 369 U.S. 654, 655 (1962).  However, the adverse party may not rest upon mere allegation or 

denials of his pleading, but must set forth specific facts showing that there is a genuine issue for 

trial.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986). 

 Rule 56 requires the non-moving party who has the burden of proof at trial to oppose a 

proper summary judgment motion “by any of the kinds of evidentiary material listed in rule 

56(c), except the mere pleadings themselves.”  Celotex Corp. v. Catrett, 477 U.S. 317, 324 

(1986).  The non-moving party “must do more than simply show that there is some metaphysical 

doubt as to the material facts.”  Matsushita Electric Ind. Co. v. Zenith Radio Corp., 475 U.S. 

574, 586 (1986).  In brief, “[t]he inquiry performed is the threshold inquiry of determining 

whether there was a need for a trial – whether, in other words, there are any genuine factual 

issues that properly can be resolved only by a finder of fact because they may reasonably be 

resolved in favor of either party.”  Anderson, 477 U.S. at 250.  General or conclusory allegations 

of an affidavit do not create specific fact issues for summary judgment purposes.  See Lujan v. 

National Wildlife Federation, 497 U.S. 871, 888-89, (1990).  Neither do feigned issues; as this 

Court already has observed, “[s]ummary judgment is called for where it clearly appears that the 

issues are not genuine, but feigned.”  United Nat’l Ins. Co. v. The Tunnel, Inc., 988 F.2d 351, 

354; Feick v. Fleener, 653 F.2d 69, 77 (2d Cir. 1981).  

CHOICE OF LAW 

 In a March 25, 2008 Report and Recommendation, the Magistrate Judge ruled that the 

Licensing / Marketing Agreement is to be interpreted under Oklahoma Law.  Docket No.120, 
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Report and Recommendation at 2 & n1 and at 13.  No party objected to the March 25, 2008 

Report and Recommendation, and it was adopted by the District Judge on April 15, 2008 

(Docket No. 145).  Accordingly, Oklahoma law governs the Licensing / Marketing Agreement. 

ARGUMENT 

I. No Jury Could Reasonably Conclude that Todd Shatkin  
Justifiably Terminated the Licensing / Marketing  
Agreement out of Fear of Criminal Prosecution. 
 
Plaintiffs initially claimed that they terminated the Licensing / Marketing Agreement not 

because Jakson allegedly was practicing dentistry unlawfully, but because they, themselves, 

feared prosecution for the unlawful practice of dentistry.  Docket No. 75-2, Memorandum in 

Support of Plaintiffs’ Motion for Summary Judgment dated December 11, 2007 at 13; Docket 

No. 75-3; Declaration of Samuel Shatkin dated December 6, 2007 at ¶ 4; Docket No. 75-7, 

Declaration of Todd Shatkin dated December 10, 2007 at ¶ 57.   

The New York statute concerning aiding and abetting the unauthorized practice of 

dentistry reads as follows: 

Anyone who knowingly aids or abets three or more unlicensed persons to practice 
a profession or employs or holds such unlicensed persons out as being able to 
practice in any profession in which a license is a prerequisite to the practice of the 
acts … shall be guilty of a class E felony. 

N.Y. EDUC. L. § 6512 (emphasis added).  Plaintiffs never have articulated their alleged concern 

in a manner consistent with the elements of the applicable statute, and of course they cannot.  

The Report fails to address how Plaintiffs’ allegations—even if true—translate into a reasonable 

fear that a prosecution was contemplated by any authority, that their liberty was at stake, that the 

underlying predicates required for a prosecution under Section 6512 were ever known to 

Plaintiffs, or that any facts required for a prosecution under Section 6512 even existed.  No 

reasonable jury could conclude that Plaintiffs feared criminal prosecution under the applicable 
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statute.  Consequently, there is no genuine issue as to whether Plaintiffs could have taken the 

drastic step of terminating the Licensing / Marketing Agreement.   

 In particular, the essential accusation—that Jakson unlawfully practiced dentistry at all—

has no evidentiary basis in the record, nor can one exist.  Section 6601 of the New York 

Education Law defines the practice of dentistry as follows: 

The practice of the profession of dentistry is defined as diagnosing, treating, 
operating, or prescribing for any disease, pain, injury, deformity, or physical 
condition of the oral and maxillofacial area related to restoring and maintaining 
dental health. The practice of dentistry includes the prescribing and fabrication of 
dental prostheses and appliances. The practice of dentistry may include 
performing physical evaluations in conjunction with the provision of dental 
treatment. 

A case cited by the Plaintiffs (the only case they cited on this issue), Schnure v. Board of 

Regents, 298 A.D. 985 (3d Dept. 1954), held that a dental mechanic had practiced dentistry 

unlawfully where the dental mechanic himself had placed his fingers into a patient’s mouth.  The 

Education Law speaks to what an individual manufacturing prosthetic devices may do in 

connection with such manufacture: 

Nothing in this article shall be construed to affect or prevent: 
 
1.  An unlicensed person from performing solely mechanical work upon inert 
matter in a dental office or on a dental laboratory prescription of a dentist holding 
a license or limited permit…. 

N.Y. Educ. L. § 6610.  The Education Law further contemplates manufacturers of prosthetic 

devices: 

Except upon the written dental laboratory prescription of a licensed dentist and 
except by the use of impressions or casts made by a licensed dentist, no dental 
laboratory shall furnish, supply, construct, reproduce, place, adjust, or repair any 
dental prosthesis, device, or appliance. A dental laboratory prescription shall be 
made out in duplicate. It shall contain such data as may be prescribed by the 
commissioner's regulations. One copy shall be retained by the practitioner of 
dentistry for a period of one year. The other copy shall be issued to the person, 
firm or corporation engaged in filling dental laboratory prescriptions, who or 
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which shall each retain and file in their respective offices or places of business 
their respective copies for a period of one year. 

N.Y. Educ. L. § 6611(1). 

 The Report failed to consider these clear standards in implicitly concluding that a genuine 

issue of material fact existed as to whether Jakson unlawfully practiced dentistry.  The Report 

cited two pieces of evidence on this issue:  a prosthesis manufactured for a patient of Steve 

Brown, a Texas dentist who is a business partner of the Plaintiffs, and an affidavit submitted by a 

former Dental Tech employee who claimed that Jakson read X-rays and directed—by 

telephone—a customer dentist to “take an implant out of a patient’s mouth and move it over.”  

Report at 14-15. 

 The Report expressed serious doubt as to the veracity of Plaintiffs’ claims, but correctly 

drew inferences in favor of the nonmoving party (the Plaintiffs) on these issues.  However, even 

taking Plaintiffs’ manufactured allegations as true, the allegations cannot give rise to a finding 

that Jakson unlawfully practiced dentistry.  Nothing in the statutes or cases cited above prevents 

a prosthetic manufacturer from reading X-rays, which in fact, he may well need to do to 

manufacture the prosthetic properly.  Section 6611(1)—implemented after the Schnure 

decision—explicitly recognizes a prosthetic manufacturer’s ability to “place” a prosthesis, a 

process that would necessarily involve placing one’s fingers in a patient’s mouth.  Yet the 

accusation against Jakson does not rise even to this level; the accusation is that over the 

telephone, Jakson advised a dentist herself to place a prosthetic.  A licensed dentist was in full 

control of the procedure, and in fact was the only party (other than the patient) present during the 

procedure, even according to Plaintiffs’ allegations.  Finally, the prosthetic manufactured for Dr. 

Brown’s patient was manufactured according to Dr. Brown’s prescription, which activity is 
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expressly permitted by Educ. L. § 6610(1).  Nothing in the law requires a second dentist to 

review an already-manufactured prosthetic prescribed by the treating dentist. 

 The New York State agency with the expertise and primary jurisdiction to enforce the 

law concerning the unlawful practice of dentistry is the New York State Office of Professional 

Discipline.  That agency reviewed the same documentation considered in the Report, and 

concluded that there was no evidence that Jakson had engaged in the unauthorized practice of 

dentistry.  Given that determination, the issue is resolved and there is nothing for a finder of fact 

to decide.  Certainly, if Plaintiffs’ reason for termination was fear over Jakson’s activity, it was 

per se unreasonable and therefore not a valid ground for termination, because there was no 

unauthorized practice of dentistry. 

II. No Jury Could Reasonably Conclude that Dental Tech  
Materially Breached the Licensing / Marketing  
Agreement by Diverting Business from FIRST. 

 
 Plaintiffs contend that the business of FIRST went beyond marketing prosthetic devices 

that incorporated the Technology; i.e., that the business was a “full-service” laboratory created to 

sell not only Technology-related implants, but also conventional implants as well.  In reality, the 

parties to this action never treated FIRST as if that company was in the business of selling 

conventional implants, but the Report concluded that there is a genuine issue of material fact 

with respect to this issue.  The Report cited FIRST’s Answer (submitted by FIRST’s, not Dental 

Tech’s, counsel, and not binding on Dental Tech), an electronic mail message from IMTEC’s 

general counsel, and text from FIRST’s Internet website.  The Report apparently, and properly, 

ignored a purported summary presented by Todd Shatkin that did not meet the requirements of 

Fed. R. Evid. 1006. 
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 However, the Report improperly ignored overwhelming evidence that none of the parties 

to this action ever treated FIRST as if it marketed conventional implants.  Todd Shatkin used 

Dental Tech, not FIRST, for his own conventional work.  Docket No. 94-1, Declaration of Mark 

Hager dated January 18, 2008 at ¶¶ 3-6.  Ronald Bulard, a dentist and IMTEC’s president, used a 

non-FIRST laboratory for his conventional work.  Docket No. 136-6, Affidavit of Ronald Bulard 

dated April 7, 2008 at Ex. E thereto.  Samuel Shatkin took steps to start a conventional dental 

laboratory business while he still was an officer of FIRST.  Docket No. 167, Declaration of 

Samuel Shatkin dated May 22, 2008 at ¶¶ 23, 28. 

 Not only do these facts indicate that there is no genuine issue as to whether FIRST really 

was a “full-service” laboratory (it was not), they also preclude Plaintiffs from recovery based 

upon any theory that Dental Tech diverted non-Technology work from FIRST.  As the Report 

notes, the members of a limited liability company have fiduciary duties to the company.  Report 

at 18.  As an officer, Samuel Shatkin had a fiduciary duty to FIRST.  Accordingly, if FIRST did 

conventional work, Todd Shatkin and Samuel Shatkin breached their fiduciary duties to FIRST 

by diverting work performed for them as dentists away from FIRST, and if Todd Shatkin and 

Samuel Shatkin themselves materially breached the Licensing / Marketing Agreement by such 

diversion, they cannot complain of another party’s breach in this action.  See, e.g., Silver v. 

Sherwood-Manor, Inc., 151 P.3d 127, 129 (Okla. 2006).  There is no genuine issue of fact as to 

whether FIRST is a “full-service” laboratory, but even if it were, Plaintiffs would be barred from 

recovering in this action because of their own conduct. 

 With respect to Technology-related work, the Report apparently and properly ignored 

purported new evidence of diversion that Plaintiffs claim to have found through discovery in this 

action.  The Report’s holding is based upon the aforementioned Dr. Brown case, which was the 



 11 

sole allegation of diversion at the time of Todd Shatkin’s purported termination of the Licensing 

/ Marketing Agreement (see Aff. of Ronald Bulard dated Apr. 7, 2008 at ¶ 34), together with an 

admission by Dental Tech’s Operations Manager that a billing error existed with respect to one 

order (at $179.00) and testimony by a former Dental Tech employee that Technology-related 

implants were placed in beige-colored pans, thereby indicating that the implants were not being 

billed through FIRST laboratories.  Report at 19-20.  With respect to the declaration of the 

Operations Manager, the Report observed that “summary judgment is generally inappropriate 

where questions of intent are involved.” 

 However, the question here is not one of intent; it is one of materiality.  Even with all 

inferences drawn in Plaintiffs’ favor (which here would require an inference that Dental Tech 

jeopardized its one-third membership in a company with revenue in the millions for the sake of 

$179.00), there is no material breach of the Licensing / Marketing Agreement, and therefore no 

justifiable termination thereof.   

 The evidence cited by the Report is too de minimis to support a diversion claim.  As a 

Utah law case cited by Plaintiffs observes, “[I]t is not every minor failure, which could otherwise 

be remedied, which will justify non-performance.  It must be something so substantial that it 

could be reasonably deemed to vindicate the other’s refusal to perform….”  Shelter Mortgage 

Corp v. Castle Mortgage Co., 117 Fed. Appx. 6, 11 (10th Cir. 2004).  Theoretically, the evidence 

could support a claim by FIRST against Dental Tech for $179.00, but the Shatkins have made no 

demand on FIRST to invoice Dental Tech or to bring a claim against Dental Tech for that 

amount. The evidence submitted by the Shatkins does not meet the required standard of 

materiality required by Zenith Drilling Corp. v. Internorth, Inc., 869 F.2d 560, 563 (10th Cir. 

1989) and Raydon Exploration, Inc. v. Ladd, 902 F.2d 1496, 1500 (10th Cir. 1990).  There is no 
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question of fact as to whether there was a material breach upon which Todd Shatkin based his 

purported termination; there was no such material breach. 

CONCLUSION 

 Dental Tech and Jakson respectfully urge the Court to reject so much of the Report to 

which they have objected, or to which IMTEC and/or FIRST object. 

  Respectfully submitted, 

Dated: Buffalo, New York DAMON & MOREY LLP 
 August 15, 2008 
 

 
By:    /s/ Gregory Zini           
William F. Savino 
Gregory Zini 
Attorneys for Defendants Andrew Jakson 
and Dental Tech Laboratories, LLC 
1000 Cathedral Place 
298 Main Street 
Buffalo, New York  14202-4096 
Telephone:  (716) 856-5500 
Facsimile:  (716) 856-5510 
wsavino@damonmorey.com 
gzini@damonmorey.com 

1255327 
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mailto:gzini@damonmorey.com
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CERTIFICATE OF SERVICE 
 

I, Gregory Zini, hereby certify that on August 18, 2008, I electronically re-filed the foregoing 

Objection to Report and Recommendation, originally filed August 15, 2008, with the Clerk of 

the District Court using its CM/ECF system which would then electronically notify the following 

CM/ECF participants on this case: 

1. Matthew J. Beck, Esq. 
 DUKE, HOLZMAN, YAEGER & PHOTIADIS 
 1800 Main Place Tower 
 Buffalo, New York 14202 
 
 Attorneys for Plaintiff Todd Shatkin 
 
2. Jeffrey C. Stravino, Esq. 
 HODGSON RUSS LLP 
 140 Pearl Street, Suite 100 
 Buffalo, New York 14202 
 
 Attorneys for Defendants 
 IMTEC Corporation and  
 F.I.R.S.T. Laboratories, LLC 
 
3. William A. Johnson, Esq. 
 HARTZOG, CONGER, CASON & NEVILLE 

201 Robert S. Kerr Avenue 
1600 Bank of Oklahoma Plaza 
Oklahoma City, OK 73102 
 
Attorneys for Defendants 

 IMTEC Corporation and  
 F.I.R.S.T. Laboratories, LLC 

 
4. Linda H. Joseph, Esq. 
 SCHROEDER, JOSEPH & ASSOCIATES 
 766 Ellicott Street 
 Buffalo, New York 14203 
 
 Attorneys for Plaintiff Samuel Shatkin and 
 Counterclaim Defendant Samuel Shatkin F.I.R.S.T., LLC. 
 
 

 _____/s/ Gregory Zini_________  


