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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D. Civil Action No. 07-CV-0225E (Sr)

Plaintiff,
NOTICE OF CROSS-MOTION
FOR LEAVE TO AMEND PLAINTIFF’S
COMPLAINT AND TO SERVE
ADDITIONAL DISCOVERY DEMANDS

GERARD CONNORS, PH.D, et al.,

Defendants.

MOTION BY:

DATE, TIME &
PLACE OF MOTION:

SUPPORTING PAPERS:

RELIEF REQUESTED:

DATED:

Plaintiff William Fals-Stewart, Ph.d. by his attorneys Donoghue,
Barrett & Singal, P.C. and Lipsitz Green Scime Cambria LLP.

To be determined by the Court
United States District Court
Western District of New York
68 Court Street, Room 414
Butffalo, New York 14202.

This Notice of Motion, Declaration of Barry N. Covert, Esq. and
Plaintiff’s accompanying Memorandum of Law, in addition to all
prior papers and proceedings.

On motion, leave to amend Plaintiff’s Complaint to add a claim and

defendant and to serve additional discovery demands on Defendants
pursuant to Fed. R. Civ. P. 15(a) and Local Rule 34.

April 6, 2009.



LIPSITZ GREEN SCIME CAMBRIA LLP

By: _/s/Barry N. Covert

Barry N. Covert
Attorneys for Plaintiff William Fals-Stewart, Ph.D.
42 Delaware Avenue, Suite 120
Buffalo, NY 14202
Tel: (716) 849-1333
Fax: (716) 849-1315
Email: beovert@lglaw.com

Bruce Singal, Esq.

Richard Goldstein, Esq.
Donoghue, Barret & Singal, P.C.
One Beacon Street, Suite 1320
Boston, Massachusetts 02108
Tel: (617) 720-5090

David J. State, Esq.

350 Main Street, Suite 300A
Main Place Towers

Buffalo, New York 14202

James J. Rooney, Esq.

Tracie L. Covey, Esq.

Bond, Schoeneck & King PLLC
40 Fountain Plaza, Suite 600
Buffalo, New York 14202



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D.
Plamtiff,
V.

GERARD CONNORS, PH.D, Individually and in
His Official Capacity, KIMBERLY WALITZER,
PH.D, Individually and In Her Official Capacity,
SATISH TRIPATHI, PH.D., Individually and in
His Official Capacity; JORGE V. JOSE, PH.D.,
Individually and in His Official Capacity; JOSEPH
CUSKER, Individually and in His Official
Capacity; MARK D. KRISTAL, Individually and
In his Official Capacity, ALAN HUTSON, PH.D.,
in His Official Capacity; RUSS NISENGARD,
PH.D, in His Official Capacity; and SUZANNE
LAYCHOCK, PH.D., in Her Official Capacity.

Defendants.

DOCKET NO.: 07-cv-0225
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MEMORANDUM IN SUPPORT OF PLAINTIFF’S
CROSS-MOTION SEEKING LEAVE TO AMEND COMPLAINT
AND TO SERVE ADDITIONAL DISCOVERY DEMANDS

Barry M. Covert, Esq.

Diane M. Roberts, Esq.

Lipsitz Green Scime Cambria LLP
Attorneys for Plaintiff

42 Delaware Avenue, Suite 120
Buffalo, New York 14202

(716) 849-1333



PRELIMINARY STATEMENT

This case is brought by Plaintiff, William Fals-Stewart (“Plaintiff” or “Fals-Stewart™), as
a result of the wrongful conduct of various persons, individually and in their official capacity,
who are associated with The State University of New York at Buffalo (“UB”), The Research
Institute on Addictions (“RIA”) and The Research Foundation (“Research Foundation™). Dr.
Fals-Stewart was a researcher with the University at Buffalo, who obtained numerous federally
funded grants to conduct his studies. RIA had a Computer Services Department, the members of
which were employed by the Research Foundation (“Computer Department™).

During the course of his work, Dr. Fals-Stewart became aware of an enormous amount of
billing to his grants by the Computer Department. Dr. Fals-Stewart believed, and it was shown
at the hearings conducted at UB into the charges of scientific misconduct asserted against Dr.
Fals-Stewart, that the Computer Department was billing its time against Dr. Fals-Stewart’s
research grants even when it did work on other matters. Dr. Fals-Stewart immediately
complained about these fraudulent billing practices. Shortly afterward, these charges began to
surface accusing Dr. Fals-Stewart of scientific research misconduct.

The Research Foundation wrongfully initiated an investigating process that caused severe
damage to Dr. Fals-Stewart’s employment and his personal and professional reputation. These
damages were caused by the improper investigation into these fabricated charges, which the
Defendants knew were false when made and certainly knew that these charges were false during
the course of their “investigation”. The falsity of the charges is only underscored by the fact that
UB eventually determined that the charges were unfounded, and exonerated Dr. Fals-Stewart.
Dr. Fals-Stewart filed the instant Complaint to try to both stop the improprieties to which he was

subjected during the “investigation” process, and also to redress these egregious injuries.
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During the course of the discovery process, several factual issues that were not known to
the Plaintitf have come to light. These facts have demonstrated that there is additional damage
that also gives rise to an additional claim for relief which is the subject of Plaintiff’s Cross-
Motion. These new facts detail a series of transactions that also involve an additional party, the
Research Foundation, which has been at the center of this infliction of harm on Dr. Fals-Stewart.
As such, leave should be granted to add this new claim and this new party to the Plaintiff’s
Complaint. This Cross-Motion is also brought seeking leave to serve additional document
demands, a request that was contemplated early in litigation. Plaintiff’s Cross-Motion should be
granted for the reasons stated below.

ARGUMENT
POINT 1

PLAINTIFF SHOULD BE ALLOWED TO AMEND HIS COMPLAINT
TO ADD A CLAIM AND A DEFENDANT

It is apparent from the facts revealed by the discovery process that not only should
additional claims be alleged, but that an additional defendant should be added to the instant case
in order to afford Plaintiff complete relief. Federal Rule of Civil Procedure 15(a), states that
“leave [to amend] shall be freely given when justice so requires.” The courts have held that this

is a mandate to be heeded. In Foman v. Davis, the Supreme Court held:

“In the absence of any apparent or declared reason — such as undue delay, bad
faith or dilatory motive on the part of the movant, repeated failure to cure
deficiencies by amendments previously allowed, undue prejudice to the opposing
party by virtue of allowance of the amendment, futility of amendment, etc. — the
leave sought should, as the rules require, be freely given.”

Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 230 (1962)(internal quotations
omitted).
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“Generally, amendments are favored, as they tend to facilitate a proper decision on the

merits.” Sokolski v. Trans Union Corp., 178 F.R.D. 393, 396 (E.D.N.Y. 1998)(internal quotation

marks omitted). In keeping with this, it has been noted that “[i]n practice, courts have freely granted
leave to amend unless the proposed change is clearly frivolous or advances a claim or defense that is

meritless.” Slavin v. Benson, 493 F.Supp. 32, 33 (D.C.N.Y. 1980). See, Clay v, Martin, 509 F.2d

109 (2nd Cir. 1975)(amendment to add cause of action proper where there is no delay on part of

movant and no prejudice suffered by defendants), Commander Oil Corp. v. Barlo Equipment Corp.,

215 F.3d 321, 333 (N.Y. 2000)(district court’s leave to amend complaint upheld where no showing

was made as to prejudice or delay), Barbarino v. Anchor Motor Freight, Inc., 421 F.Supp. 1003,

1006 (W.D.N.Y. 1976)(leave granted for plaintiff to amend complaint to add allegations against
defendant union).

As set forth in the Declaration of Attorney Barry N. Covert, Esq. in support of this Cross-
Motion, Plaintiff seeks to add a claim for intentional infliction of emotional distress. The basis for
this is the intentional and malicious behavior of the already-named Defendant Connors. Prior to
commencement of the investigation into the scientific misconduct charges, Connors reviewed the
allegations brought against Dr. Fals-Stewart, spoke with Plaintiff about the charges, and was
satisfied with the explanation Plaintiff gave in response to those allegations. This is verified by e-
mails sent to Plaintiff by Connors that, in sum and substance, dismissed these charges against Dr.
Fals-Stewart. Nevertheless, some time after their exchanges, Connors caused separate, additional
federal charges to be brought based on the very same allegations that he already concluded were
unfounded. The motivation for these actions is not a reasonable belief of wrongdoing, but rather a
malicious desire to injure Dr. Fals-Stewart after he raised issues about the Computer Department’s

billings against his research grants. The actions of Defendant Connors, aided by the Defendants
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have, in fact, caused not only financial and professional harm, but also emotional and physical harm
to Dr. Fal-Stewart. These facts form the basis for a claim of Intentional Infliction of Emotional
Distress; accordingly, Plaintiff seeks leave to amend his Complaint to add this claim.

Prejudice will not result from the addition of this claim because the proposed amendment
arises out of the same operative facts previously plead in Plaintiff’s Complaint. (See, Plaintiff’s
Complaint § 30.) Indeed, in comparing the complaint with the proposed Amended Complaint,
the same facts and/or events closely related to the original pleading are also alleged in the
proposed amended pleadings. The Second Circuit has stated that leave to amend should be
granted where the proposed amendment “arises from the same set of operative facts as the

original claims, or from events closely related to those originally pleaded.” State Teachers

Retirement Bd. v. Fluor Corporation, 654 F.2d 843, 856 (2™ Cir. 1981). Circuit Courts have also

recognized that where a case “arises out of the same subject matters as the original complaint.. .
[defendant] has been on notice of its potential liability since the commencement of [the] action.”

Computer Associates International, Inc. v. Computer Automation, Inc., 678 F.Supp. 424, 428

(1987). Here, the Defendants had notice of Plaintiff’s claims from the onset of litigation. They
will not suffer any prejudice as a result of a grant of leave to amend to add these claims.

As it concerns the addition of parties, Rule 21 provides that “[o]n motion or on its own,
the court may at any time, on just terms, add or drop a party.” FRCP 21. Leave to allow the
addition of parties under Rule 21 is guided by “the same standard of liberality afforded to

motions to amend pleadings under Rule 15.” Soler v. G & U, Inc., 86 F.R.D. 524, 527 (D.C.N.Y.

1980). The courts of the Second Circuit have consistently permitted the amendment of a

complaint to add new defendants. See, Ostano Commerzanstalt v. Telewide Systems, Inc., 880

F.2d 642 (N.Y. 1989)(addition of party was proper where no prejudice would result), Lavian v.
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Haghnazari, 884 F.Supp. 670, 674 (E.D.N.Y. 1995)(addition of defendant was proper where it
promoted merit based resolution to entire controversy between parties and would cause added
defendant no prejudice).

In the instant case, Plaintiff seeks leave to add the Research Foundation as a Defendant.
The addition of the Research Foundation would not inflict surprise or prejudice upon the
Research Foundation, as Plaintiff has pleaded facts, and indeed included Defendants —namely
Cusker— who are or were Research Foundation employees. Therefore, the Research Foundation
had reasonable notice that it might become a party to this case. The Research Foundation, as the
employer of Cusker and as a willing accomplice in the attempted destruction of Dr. Fals-
Stewart’s professional and personal life, is logically connected to this case and must be added to
completely and totally resolve and redress the Plaintiff’s claims.

POINT 11

PLAINTIFF SHOULD BE ALLOWED TO SERVE HIS
ADDITIONAL DOCUMENT DEMANDS

Plaintiff’ seeks leave to serve additional document demands upon Defendants. These
additional demands sought by Plaintiff were discussed in conferences with this Court, and are a
logical continuation of Plaintiff’s previous demands.

Local Rule 34 states “[a]ny party may serve upon any other party requests for the production
of documents or things not exceeding 25 in number, including all discrete subparts.” Local Rules of

Civil Procedure, Rule 34. Furthermore, “[s]ervice of requests for production of more than 25

documents or things is permitted only upon the parties’ written stipulation or upon leave of the
Court. Leave to serve additional requests shall be granted to the extent consistent with the

principles of Federal Rule of Civil Procedure 26(b)(2).” 1d.
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Limitation under Rule 26(b)(2) is required if the Court determines that:

“(i) the discovery sought is unreasonably cumulative or duplicative, or can be

obtained from some other source that is more convenient, less burdensome, or less

expensive; (i1) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or (iii) the burden or expense of the proposed
discovery outweighs its likely benefit, considering the needs of the case, the amount

in controversy, the parties’ resources, the importance of the issues at stake in the

action, and the importance of the discovery in resolving the issues.”

Federal Rules of Civil Procedure, Rule 26(b)(2)(C).

As stated in the Covert Declaration supporting Plaintiff’s Cross-Motion, Plaintiff previously
indicated that he would serve demands for electronic discovery subsequent to the demand for hard-
copies. 'These electronic demands are distinct from the previous hard-copy demands, and are
necessary for full disclosure. Plaintiff also sought to serve a limited number of additional demands
for hard-copy documents. The demands for which Plaintiff seeks leave to serve are not cumulative.
These additional demands are of documents whose production was already discussed by the parties.
Plamtiff requested the Defendants stipulate to allow Plaintiff to serve these two sets of demands in
excess of the permissible number under Local Rule 34, but the Defendants did not agree to so
stipulate. Plaintiff did not unreasonably delay in seeking to request additional discovery, and the
additional discovery demands will not surprise or prejudice Defendants. Given the extensive
involvement of the Computer Department in the events which underlie this action, the balancing of
the burden of production versus the importance of the discovery in resolving the issues at stake tips
in favor of the Plaintiff.

For these reasons, Plaintiff should be granted leave to propound his additional document

demands upon Defendants.
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CONCLUSION

Plaintiff requests this Court grant Plaintiff’s Cross-Motion to: (i) amend his Complaint to
add a supplementary claim and defendant; and (ii) to serve additional Document Demands, together
with any other relief the Court deems just and proper.

DATED: April 6, 2009
Buffalo, New York

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Plaintiff

By:  /s/Barry N. Covert, Esq.
Barry N. Covert, Esq.
Diane M. Roberts, Esq.
42 Delaware Avenue, Suite 120
Buffalo, NY 14202
(716) 849-1333
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D. Civil Action No. 07-CV-0225E (Sr)

Plaintiff, DECLARATION OF BARRY
NELSON COVERT IN SUPPORT
OF CROSS-MOTION FOR
LEAVE TO FILE AN AMENDED
COMPLAINT AND TO SERVE
V. ADDITIONAL DISCOVERY
DEMANDS

GERARD CONNORS, PH.D, et al.,

Defendants.

BARRY NELSON COVERT, ESQ., under penalty of perjury, affirms and declares as

follows:

1. I am an attorney licensed to practice in the State of New York and before the
United States District Court for the Western District of New York. I am a partner in the firm
Lipsitz Green Scime Cambria, LLP, attorneys for Plaintiff William Fals-Stewart, Ph.D. As such,
I am familiar with the facts and circumstances set forth herein.

2. I make this Declaration in support of: (i) Plaintif’s Cross-Motion for an Order
granting it leave to file an Amended Complaint pursuant to Fed. R. Civ. P. Rule 15(a); and (ii)
Plaintiff’s Cross-Motion for permission to serve requests for production of documents and things
which would exceed the number permitted under Rule 34 of the Local Rules of Civil Procedure
for the Western District of New York. A copy of the proposed Amended Complaint is attached

hereto as Exhibit A.



ADDITION OF DEFENDANT AND CLAIM FOR RELIEF

3. Discovery materials produced by Defendants have revealed facts that support a
new claim for relief, and therefore warrant amendment of Plaintiff’s Complaint (incorporated as
though fully set forth herein is the Declaration of Barry Nelson Covert in Opposition to
Defendant’s Motion to Dismiss, dated April 6, 2009). This new claim must be alleged in order
to afford Plaintiff complete relief.

4. Plaintiff seeks leave to add a claim for intentional infliction of emotional distress.
The facts which form the basis of this claim are that Defendant Connors maliciously, and with
the conscious object of inflicting harm on the Plaintiff, caused charges of research misconduct
mvolving federal monies to be instituted against Dr. Fals-Stewart afier Defendant Connors had
conferred with and accepted the explanation of Dr. Fals-Stewart regarding those allegations.

5. This acceptance of Dr. Fals-Stewart’s explanation, and therefore the rejection of
the charges against Plaintiff, was communicated to Dr. Fals-Stewart via several e-mail messages.
These e-mails are attached hereto and made a part hereof as Exhibit B.

6. Despite this, Defendant Connors thereafter acted with malice to injure Dr. Fals-
Stewart personally and professionally.

7. Defendants have been on notice of this claim because the substantial facts which
form the basis of this claim were already pleaded in the Plaintiff’s Complaint. Furthermore, the
emails which establish the underlying facts were in the sole possession of the Defendant’s until
they were produced to the Plaintiff as a part of the “discovery” materials. Therefore, there will be
no prejudice to Defendants by the inclusion of this additional claim for relief by amendment of

the Complaint.
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8. Furthermore, it has become apparent from the facts revealed by the discovery
process that the damages suffered by Plaintiff require the inclusion of an additional Defendant in
order to afford Plaintiff complete relief.

9. Specifically, the Research Foundation of the State University of New York, has
played an active role in the injury inflicted on Dr. Fals-Stewart. The Research Foundation is the
employer of Defendant Joseph Cusker, who played an integral role in the investigation,
sequestration and prosecution of the scientific misconduct charges against Plaintiff.

10. The Research Foundation is also the employer of the Computer Services
Department staff. As detailed in the Declaration of Barry Nelson Covert in Opposition to the
Motion to Dismiss, the Computer Services Department submitted significant billings against
Plaintiff’s federal grants, but never produced the commensurate work product. The Investigation
Panel found no back up electronic files to support those charges and the Research Foundation’s
2008 internal audit of RIA supported Plaintiff’s claims.

11. Those false billing practices provide a significant motive for the filing of false
charges against Plaintift. The Computer Department has attempted to mask it’s errors, and cast
the blame on Dr. Fals-Stewart, to his significant detriment and injury. Therefore, the addition of
the Research Foundation as a defendant is appropriate as it is both Defendant Cusker’s employer
and an accomplice in the willful personal and professional destruction of Dr. Fals-Stewart’s
reputation and livelihood.

12. The Research Foundation has been on notice that it may be included as a
defendant because of the facts Plaintiff alleged in his Complaint, and also due to the inclusion of
its employee, Cusker, as a defendant in this action. Furthermore, many of the documents which

support the inclusion of the Research Foundation as a Defendant were in their exclusive control
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and possession until they were recently disclosed to Plaintiff through the discovery process. As a
result, the inclusion of the Research Foundation as a Defendant will not prejudice the Research
Foundation, and Plaintiff should be granted leave to include the Research Foundation as a
Defendant.

13. Plaintiff asserts that leave to amend his Complaint to add a claim and a Defendant
is required in the interests of justice.

14. It is respectfully submitted that no parties will be prejudiced by the amendments.

15. The proposed Amended Complaint otherwise relies on the same or substantially
related operative facts alleged in the original Complaint.

16. There has been no undue delay in seeking this amendment.

17. Plaintiff has not previously amended his pleadings.

NEED FOR FURTHER DISCOVERY BEYOND LOCAL RULE LIMITS

18.  Plamtiff, Dr. Fals-Stewart, also secks leave to submit additional discovery
demands upon the Defendants.

19. When the parties were in front of Magistrate Judge H. Kenneth Schroeder, Jr. in
late summer 2008, Plaintiff’s counsel indicated, and counsel for the Defendants agreed, that
defnands for hard copy discovery would be addressed first, to be followed by demands for
electronic discovery. In fact, under the terms of this Court’s order dated September 9, 2008,
Defendants were to produce “hard copy” documents no later than October 10, 2008. Electronic
discovery was to be produced no later than November 14, 2008.

20. Although some demands made in Plaintiff’s First Document Request included

responses which are electronic in nature, the demands aimed at electronic-based discovery are
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distinct in their nature from paper discovery, and focus on the means of storage of electronic data
and communications which were specifically and purposefully not part of Plaintiff’s First
Document Demand aimed at paper discovery.

21. The Plaintiff seeks to serve a “Second Request for the Production of Documents
and Things” on the Defendants. The “Second Request for the Production of Documents and
Things” demands documents such as:

A. Document retention polices from January 1, 1998 to present;

B. Back-up and archived media from January 1, 1998 to the present
for the projects of Dr. Fals-Stewart;

C. Back-up and archived media from January 1, 1998 to the present
for the projects of the Computer Departments of UB and RIA;

D. Contact lists and duty rosters for personnel in Information
Technology (“IT”) and Information Services (“IS™) or equivalent
divisions within UB and RIA;

E. The removable media policies in IT or IS or equivalent divisions
within UB and RIA;

F. Hard-drives, floppy-drives, CD-ROM drives, tape drives,
recordable DVD-ROM drives and removable drives;

G. Removable media used to store data relating to the projects for
Dr. Fals-Stewart;

H. Defendants’ computers, storage media, laptops, Blackberries and
personal computers;

I. Defendants’ Voice messages for the period of January 1, 1998 to
the present;

J. Defendants’ Phone records for the period of January 1, 1998 to
the present;

K. Log files for UB, RIA and the Sequestration Room(s) for all
items related to projects of Dr. Fals-Stewart;

L. Manual and automatic records of equipment use including fax,
access, audit, security, e-mail, printing, error and transmission
records;

M. Portable devices not backed up or archived containing
information relating to Dr. Fals-Stewart or his projects;

N. Documents related to networks or groups of computers including
LANs, WANs, MANSs, and SANSs;

O. Information, including residual data, relating to e-mail for the
period of January 1, 1998 to the present that relate to Dr. Fals-

Stewart;
P. Audio or other recordings of the meetings of the Inquiry Panel;
and
655360v1 5
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Q. Information, including thumb/jump drives and/or disks copied
from the UB or RIA computer systems by any of the
Defendants.

22. A true and correct copy of Plaintiff’s “Second Request for the Production of
Documents and Things” is attached hereto and made a part hereof as Exhibit C.

23.  The Plaintiff seeks to serve a “Third Request for the Production of Documents
and Things” on the Defendants. The “Third Request for the Production of Documents and
Things” 1s actually a further demand related to Plaintiff’s “First Request for the Production of
Documents and Things” addressed to paper discovery, and demands documents such as:

A. Audio or other recordings of the meetings of the Inquiry Panel;

B. Information, including thumb/jump drives and/or disks copied

from the UB or RIA computer systems by any of the

Defendants;

Document retention polices from January 1, 1998 to present;

Back-up and archived media from January 1, 1998 to the present

for the projects of Dr. Fals-Stewart;

E. Back-up and archived media from January 1, 1998 to the present
for the projects of the Computer Departments of UB and RIA;

F. Contact lists and duty rosters for personnel in Information
Technology (“IT”) and Information Services (“IS”) or equivalent
divisions within UB and RIA;

G. The removable media policies in IT or IS or equivalent divisions
within UB and RIA;

H. Hard-drives, floppy-drives, CD-ROM drives, tape drives,
recordable DVD-ROM drives and removable drives;

I. Removable media used to store data relating to the projects for
Dr. Fals-Stewart;

J. Computers, storage media, laptops, Blackberries and personal
computers;

K. Defendants’ Voice messages for the period of January 1, 1998 to
the present;

L. Defendants’ Phone records for the period of January 1, 1998 to
the present;

M. Log files for UB, RIA and the Sequestration Room(s) for all
items related to projects of Dr. Fals-Stewart;

N. Manual and automatic records of equipment use including fax,
access, audit, security, e-mail, printing, error and transmission
records;

o0
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O. Portable devices not backed up or archived containing
information relating to Dr. Fals-Stewart or his projects;

P. Documents related to networks or groups of computers including
LANs, WANs, MANSs, and SANSs;

Q. Information, including residual data, relating to e-mail for the
period of January 1, 1998 to the present that relate to Dr. Fals-
Stewart;

24. A true and correct copy of Plaintift’s “Third Request for the Production of
Documents and Things” is attached hereto and made a part hereof as Exhibit D.

25.  In both instances, the number of demands in the “Second Request for the
Production of Documents and Things” and “Third Request for the Production of Documents and
Things” will result in Plaintiff’s demands exceeding the allowed limits under Local Rule 34.

26. Accordingly, on September 24, 2008, counsel for the Plaintiff contacted opposing
counsel requesting leave to submit these additional discovery demands. After receiving no
answer, Plaintiff’s counsel contacted opposing counsel again on October 6, 2008, to request
leave to serve additional discovery demands.

27. Opposing counsel failed to respond or grant leave for additional discovery
demands.

28. Based on the foregoing, it is respectfully submitted that the Court should grant
Plaintiff’s Cross-Motion for leave to: (i) file an amended complaint; and (ii) serve additional

discovery demands, together with such other and further relief as the Court deems just and

proper.
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29. I declare under penalty of perjury that the foregoing is true and correct. Executed

this 30" day of March, 2009 at Buffalo, New York.

/s/ Barry N. Covert, Esq.
BARRY NELSON COVERT, ESQ.
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EXHIBIT A



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D.
Plaintiff,

V. DOCKET NO.
GERARD CONNORS, PH.D, Individually and in
His Official Capacity, KIMBERLY WALITZER,
PH.D, Individually and In Her Official Capacity,
SATISH TRIPATHI, PH.D., Individually and in
His Official Capacity; JORGE V. JOSE, PH.D.,
Individually and in His Official Capacity; JOSEPH
CUSKER, Individually and in His Official
Capacity; MARK D. KRISTAL, Individually and
In his Official Capacity, ALAN HUTSON, PH.D.,
in His Official Capacity; RUSS NISENGARD,
PH.D, in His Official Capacity; SUZANNE
LAYCHOCK, PH.D., in Her Official Capacity;
The Office of Research Integrity; The Research
Institute on Addictions f/k/a The Research Institute
on Alcoholism; and The Research Foundation.

Defendants.

NN N N N W N N N W NP S N M N g g e T i i

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND JURY TRIAL
DEMAND

Preliminary Statement

l. This is an action by Plaintiff William Fals-Stewart, Ph.D. (“Dr. Fals-Stewart™) for
declaratory and injunctive relief and damages against various officials and employees of the
State University of New York at Buffalo (“the University” or “UB”) arising from the defendants’
wrongful conduct during an investigation into alleged scientific misconduct (the “Investigation™)
by Plaintiff. The defendants’ conduct has violated Dr. Fals-Stewart’s constitutional rights,

regulations of the federal government, the University’s rules governing such investigations, and a
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previous Order of this Court that was necessary to remedy earlier misconduct in the
Investigation.

2. In particular, in violation of federal law, the University and its officials and
employees have knowingly failed to collect, secure, and make available to Dr. Fals-Stewart
evidence that is relevant to the Investigation and could be used by Dr. Fals-Stewart in his
defense.

3. In addition, the University has refused to remove from the Investigation
Committee an individual who possesses a clear conflict of interest.

4. The University has also failed to limit the involvement of complaining witnesses
to the role prescribed for such witnesses under federal law.

5. Last but not least, the University has knowingly failed to adhere to its obligation
under federal law to ensure that the Investigation remains confidential. As a result of this failure,
certain of the Defendants have knowingly or recklessly disclosed the fact of the Investigation to
third parties, including Dr. Fals-Stewart’s employers and other individuals, which has caused
severe damage to Dr. Fals-Stewart’s employment, his health, financial well-being, and his career.

6. Although the University has repeatedly been made aware of these violations, it
has refused to correct them. Moreover, notwithstanding these violations and wrongful acts, the
University has indicated that it intends to proceed with and possibly conclude the Investigation
on April 16 and 17, 2007, at which time Dr. Fals-Stewart will be expected to appear, and present
witnesses, documents, and other evidence in his defense.

7. However, as a consequence of the Defendants’ violations of federal law and the

University’s own rules, the Plaintiff’s ability to prevent a defense has been severely prejudiced.
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8. In order to prevent such irreparable harm, Dr. Fals-Stewart seeks, inter alia, a
preliminary injunction enjoining the University from proceeding with the Investigation.

9. A preliminary injunction is necessary to enjoin the University from proceeding
with the Investigation, and from continuing to engage in the accompanying pattern of
misconduct by the University. Dr. Fals-Stewart faces imminent irreparable harm to his career,
reputation, financial wellbeing, health, and interest in serving as principal investigator on federal
research grants.'

Jurisdiction

10.  Original jurisdiction over the claims asserted in this matter exists by virtue of 28
U.S.C. § 1331 and 28 U.S.C. § 1343, in that this action arises under the United States
Constitution, as well as under the laws of the United States, specifically the Fourteenth
Amendment to the United States Constitution and 42 U.S.C. § 1983.

Yenue

1. Venue exists under 28 U.S.C. § 1391(b) in that a substantial part of the events

giving rise to the claim occurred in this district.
Partics

12. Plaintiff William Fals-Stewart, Ph.D., is an individual and has a residence in
Eden, New York. He is a citizen of the United States of America.

13. Detendant Gerard Connors, Ph.D. (“Connors”) was, at all times relevant to this

complaint, the Director of the Research Institute on Addictions at the University of Buffalo

' This case is related to Fals-Stewart v. Tripathi et al., docket no. 05CV0314E/SF, which was
heard by Magistrate Judge Schroeder. As a result of that lawsuit, on May 5, 2005, the University
entered into an agreement and order (the “Agreement and Order”) requiring that the “current
investigation of Dr. Fals-Stewart [be] confined to the issue of allegedly inflated subject numbers
in five enumerated grants, as alleged in the Inquiry Panel Report.” A copy of the Agreement
and Order is attached hereto as Exhibit A.
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(“RIA”). As Director of RIA Defendants Connors was one of two complainants against Plaintiff
and played a significant, disproportionate, and improper role in the preparation, inquiry, and
investigation of allegations of scientific misconduct against Plaintiff.

14.  Defendant Kimberly Walitzer, Ph.D. (“Walitzer”) was, at all times relevant to this
complaint, the Assistant Director of the RIA at the University of Buffalo. Along with
Defendants Connors, Defendant Walitzer was one of two complainants against Plaintiff and
played a significant, disproportionate, and improper role in the preparation, inquiry, and
investigation of allegations of scientific misconduct against Plaintiff.

15. Defendant Satish K. Tripathi, Ph.D. (“Tripathi”) is the Provost and Executive
Vice President for Academic Affairs for the University of Buffalo, which is part of the State
University of New York (“SUNY™) system. On information and belief, he resides in the State of
New York in the Buffalo, New York area. As Provost, Defendants Tripathi plays a significant
role in inquiries and investigations of scientific misconduct at the University, and has done so in
the inquiry and investigation of Dr. Fals-Stewart.

16. Defendant Jorge V. Jose, Ph.D. (“Jose”) is the Vice President for Research at the
University of Buffalo. On information and belief, he resides in the State of New York in the
Buffalo, New York area. As Vice President for Research, Defendants Jose plays a significant
role in inquiries and investigations of scientific misconduct at the University, and has done so in
the inquiry and investigation of Dr. Fals-Stewart. Upon information and belief, notwithstanding
knowledge that the claims of the complainants were lacking in merit, Jose failed to stop the
Investigation. In addition, Dr. Jose failed to take steps to prevent the complainants from playing
a disproportionate, excessive, and improper role in the Investigation. Jose also failed to ensure

that the Investigation identified, sequestered, itemized and made available to Dr. Fals-Stewart all
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documents relevant to the Investigation. In addition, Defendant Jose failed to ensure that the
Investigation Panel was composed of individuals who were free of conflicts of interest. Dr. Jose
also failed to take steps, required by federal law, to preserve the confidentiality of the
Investigation and further failed to prevent third parties from learning of the Investigation.

17.  Defendant Joseph Cusker (“Cusker”) is the Executive Assistant to the Vice
President for Research at the University. On information and belief, he resides in the State of
New York in the Buffalo, New York area. As Executive Assistant to the Vice President for
Research, Defendants Cusker plays a significant role in inquiries and investigations of scientific
misconduct at the University, and has done so in the inquiry and investigation of Dr. Fals-
Stewart. Upon information and belief, notwithstanding knowledge that the claims of the
complainants were lacking in merit, Dr. Cusker failed to stop the Investigation. In addition, Dr.
Cusker failed to take steps to prevent the complainants from playing a disproportionate,
excessive, and improper role in the Investigation. Dr. Cusker also failed to ensure that the
Investigation identified, sequestered, itemized and made available to Dr. Fals-Stewart all
documents relevant to the Investigation. In addition, Dr. Cusker failed to ensure that the
Investigation Panel was composed of individuals who were free of conflicts of interest. Dr.
Cusker also failed to take steps, required by federal law, to preserve the confidentiality of the
Investigation and further failed to prevent third parties from learning of the Investigation.

18. Defendant Mark D. Kristal, Ph.D. (“Kristal”) was the Chair of the Investigation
Panel charged with investigating Dr. Fals-Stewart, and on information and belief, he resides in
the State of New York in the Buffalo, New York area. Dr. Fals-Stewart had objected to Dr.
Kristal’s appointment to chair the Investigation Panel on grounds that he may not be impartial

due to his association with the complainants, who initiated the Investigation. The University,
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however, declined to disqualify Dr. Kristal. Although Dr. Kristal has since resigned from the
Investigation Panel, during the time he was Chair of the investigation Panel, Dr. Kristal failed to
preserve the confidentiality of the Investigation, which resulted in severe harm to Dr. Fals-
Stewart’s financial well-being, his health, and reputation.

19. Defendant Alan Hutson, Ph.D., is a member of the Investigation Panel charged
with investigating Dr. Fals-Stewart, and on information and belief, he resides in the State of New
York in the Buffalo, New York area. Although Dr. Huston has a professional relationship with
one of the complainants, he has declined to resign from the Investigation Panel.

20.  Defendant Russ Nisengard, Ph.D., is a member of the Investigation Panel charged
with investigating Dr. Fals-Stewart, and on information and belief, he resides in the State of New
York in the Buffalo, New York area.

21. Defendant Suzanne Laychock, Ph.D., is a member of the Investigation Panel
charged with investigating Dr. Fals-Stewart, and on information and belief, she resides in the
State of New York in the Buffalo, New York area.

22. The State University of New York, at Buffalo (“SUNY™), a non-party, is an
agency or entity of the State of New York.

23. As used herein, the University refers not only to SUNY, but to the individual
Defendants employed by SUNY as well.

24.  The Research Foundation of State University of New York (“Research
Foundation™), is a private corporation chartered by the New York State Board of Regents and
existing under the laws of the State of New York, with a principal office for the transaction of
business located at 35 State Street, Albany, New York 12207, and with offices located at UB in

Capen Hall, Amherst, New York.

655492v1 6
439880003



25. On June 1, 1977, the Research Foundation and SUNY formally entered into an
Agreement (“Agreement”) which provided that the Research Foundation and SUNY would work
i conjunction with one another to obtain grants from various federal, state and private
sponsoring agencies for the purpose of providing funding for scientific research, training and
related activities. The Research Foundation works in conjunction with all SUNY research
entities to process any grant applications which seek funding.

26. The Agreement provides that all formal applications which seek support from
donors and sponsors for research and research-related programs, training programs and technical
assistance activities, shall be submitted to donors and sponsors through SUNY and the Research
Foundation. The Agreement also provides that for all SUNY research and research-related
programs which are carried out by SUNY universities, colleges or upon SUNY controlled
premises, the funds obtained through such grants shall be fiscally administered by the Research
Foundation.

217. Throughout the time periods set forth in the Complaint, the Research Foundation
acted as the sole fiscal administrator for any and all federally funded grants and contracts that
have been received for any and all research centers encompassed by SUNY, including those
granted for research conducted by Plaintiff, William Fals-Stewart.

28. The Research Foundation receives and expends approximately five hundred
million dollars (500,000,000.00) annually from the federal government for the administration of
federal grants, contracts and other agreements.

29. Defendant Research Foundation is the employer of Defendant Joseph Cusker,
who played an integral role in the investigation, sequestration and prosecution of the scientific

misconduct charges against Plaintiff. The Research Foundation is also the employer of the
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Computer Services Department staff, whose fraudulent billings against Plaintiff’s federal grants
provided a significant motive for the filing of false charges against Plaintiff.

Factual Allegations

Background Facts

30.  William Fals-Stewart, Ph.D. (“Dr. Fals-Stewart”) is a research scientist at the
University of Rochester in Rochester, New York.

31.  Previously, Dr. Fals-Stewart was an academic researcher at the University of
Buftalo, Research Institution on Addictions (“RIA”™).

32.  Asaresearcher at RIA, Dr. Fals-Stewart applied for federal grants to conduct his
studies and serve as Principal Investigator (“PI”) for those studies.

33. While at RIA, Dr. Fals-Stewart was the PI for five grants from the National
Institutes of Health (“NIH”).

34.  In connection with his research at the University and the five NIH grants, Dr.
Fals-Stewart was accused of scientific misconduct by Defendants Connors and Walitzer.

35. Federal law sets up certain procedures for responding to misconduct allegations
and requires recipient institutions, such as the University, to implement and comply with such
procedures. By statue, 42 U.S.C. § 289b requires grant recipients to establish and comply with
procedures for responding to misconduct allegations. In addition, federal regulations codified at
42 C.F.R. §§ 93.300 to 93.302 require recipient institutions to promulgate and comply with
certain procedures for responding to misconduct allegations.> The University’s rules on
“Responsible Conduct in Intellectual and Creative Activity” (“University Rules™) implement

these federal requirements for the pursuit of scientific misconduct inquiries and investigations at

* Effective June 16, 2005, 42 C.E.R. Part 50, Subpart A, was removed and replaced with 42 C.F.R. Part 93. Where
applicable, Plaintiff will provide parallel cites to the current and superseded sections.
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the University. A copy of the University Rules is annexed hereto and incorporated herein as
Exhibit B. The University violated these federally-mandated rules, policies, and regulations, as
well as Dr. Fals-Stewart’s due process rights and the Agreement & Order, inter alia, in the
following ways:

a. Expanding the investigation beyond that authorized by the Inquiry Panel,
namely by investigating Dr. Fals-Stewart’s academic credentials;

b. Breaching confidentiality by contacting, outside the breadth of the
authorized investigation, professional colleagues of Dr. Fals-Stewart;

c. Failing to properly sequester all files and to prevent the disappearance of
potentially exculpatory files;

d. Failing to limit the complaining witnesses/whistleblowers’ role to that of
witnesses, namely by allowing them to serve as expert/opinion witnesses, direct the
investigation, question witnesses, and seize the files of Dr. FFals-Stewart;

e. Failing to ensure that the Investigation Panel consisted of individuals who
were free from a conflict of interest.

The Allegations of Scientific Misconduct

36.  Atthe outset of this scientific misconduct proceeding, the University, through a
letter from Defendants Connors and Walitzer, initially raised two sets of allegations against Dr.
Fals-Stewart. The first category of allegations alleged “that Dr. Fals-Stewart has claimed on
NIH Progress Reports to have recruited far more participants than are indicated by grant

expenditures for subject remuneration.” (“Allegation A”).
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37.  The second set of allegations raised by Defendants Connors and Walitzer
concerned the source of the data reported on three national conference poster presentations made
by Dr. Fals-Stewart (“Allegation B”).

38.  The University subsequently convened an Inquiry Panel to review the allegations,
pursuant to federal regulations and the University’s policies and procedures.

39.  The Inquiry Panel spent the next few months conducting a detailed review of
these allegations to determine whether or not they warranted a full-scale investigation.

40.  The Inquiry Panel reviewed the two categories of allegations (A and B) and
concluded that the preponderance of evidence warranted a formal Investigation of Allegation A.
It specifically declined to make findings or recommend that a formal investigation be conducted
as to the Allegation B, thereby ending any inquiry into those allegations.

41.  Under the University’s own policies, federal regulations, and NIH policy, this
finding and recommendation of the Inquiry Panel, as endorsed by Robert Genco and Defendants
Tripathi, confined the scope of the Investigation Panel to the findings and recommendations of
the Inquiry Panel.

The First Unlawful Expansion of the Investigation

42. On the eve of the Investigation Panel hearing -- by letters dated April 22 and May
2, 2005 -- the University reversed field, notifying Dr. Fals-Stewart that the investigation would
also focus on the allegations rejected by the Inquiry Panel (Allegation B), and, in addition, on
new allegations that were not presented to the Inquiry Panel (“Allegation C”).

43. The University took this action in spite of University Rules and federal

regulations requiring initial fact finding by an Inquiry Panel to determine whether apparent
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misconduct warrants an investigation. See University Rules, § IVA; 42 C.F.R. §§ 93.307-309
and 93.200-227.

44.  This necessitated a federal lawsuit and a Court Order dated May 5, 2005 (the
“Agreement and Order”) limiting the Investigation to “the issue of allegedly inflated subject
numbers in five enumerated grants, as alleged in the Inquiry Panel Report,” i.e., Allegation A.

See Exhibit A annexed.

The Second Unlawful Expansion and the Violation of the Asreement & Order

45. On October 24 and 25, 2005, the Investigation Panel held a hearing on the
allegations, as limited by the Agreement & Order. Two days later, Plaintiff learned that
Defendants Kristal had been investigating Plaintiff’s academic credentials. Defendant Kristal
sent a series of e-mails in late October to a former colleague of Plaintiff, Dr. Sharon Foster, who
was an examiner on Dr. Fals-Stewart’s dissertation and was unaware of the University’s
scientific misconduct investigation.

46.  Because of concerns raised by Defendants Kristal’s questions, Dr. Foster
innocently contacted a colleague at the Research Triangle Institute (“RTI”), where Plaintiff was
then employed. This RTI employee subsequently contacted Plaintiff’s supervisor.

47. Plaintiffs’ supervisor was aware of some unresolved allegations concerning Dr.
Fals-Stewart’s research projects at the University. However, Plaintiff’s supervisor was not then
aware of the misconduct proceeding pending at the University. As a result of Dr. Kristal’s
improper and illegal meddling, RTI suspended Dr. Fals-Stewart. Dr. Fals-Stewart was placed on

paid administrative leave by RTI, which was converted to unpaid leave on February 1, 2006.
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Before being placed on administrative leave, Dr. Fals-Stewart was the PI at RTT for five grants
from NIH.

48. The Investigation Panel’s inquiry, conducted through Dr. Kristal, violated both
the Agreement & Order and federal rules and regulations, which seek to protect the reputations
of the targets of investigation by ensuring that only founded allegations are investigated.

49.  All parties are required to preserve the confidentiality of the proceeding. See 42
C.F.R. §93.108, formerly 42 C.F.R. § 50.103(d)(3); ORI Model Policy For Responding to
Allegations of Scientific Misconduct (1997 rev.) at section III.C (“ORI Model Policy”).> Federal
regulations require the University to limit disclosure of the investigation to those who have a
need to know. See 42 C.F.R. § 93.108, formerly 42 C.F.R. § 50.103(d)(3). This mandate is
echoed in ORI’s Model Procedures For Responding to Allegations of Scientific Misconduct
(1997 rev.), at sections III.D, V.F.5, V.L.5, and IX.F.5 (“ORI Model Procedures™), and in ORI’s
Model Policy at sections IV.C. The Model Procedures specifically state that “witnesses should
be advised that the proceedings are confidential and that they should not discuss the inquiry or
their interviews with anyone else other than their counsel or advisor.” ORI Model Procedures at
Section V.G.6.

50.  Notwithstanding the legal requirement to preserve the confidentiality of the
process, Defendants Kristal, as described above, took it upon him to make an inquiry outside the
scope of the Investigation and in violation of an Agreement of Order that resulted in a disclosure
of the investigation and caused Dr. Fals-Stewart to lose his job and the associated health

insurance benefits.

? “ORI,” Office of Research Integrity, is an office within the U.S. Department of Health and Human Services. It is
charged with monitoring institutional investigations of research misconduct and has promulgated model policies and
procedures in accordance with federal regulations.
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51. There was no need for Dr. Kristal to make any inquiries about Dr. Fals-Stewart’s
academic credentials because such allegations were outside the scope of the Investigation and, in
addition, Dr. Kristal failed to advise the people he contacted that his inquires were to be kept
strictly confidential.

52.  Asaprofessional academic, Defendants Kristal knew that Plaintiff’s academic
information could have been obtained discreetly from Dr. Fals-Stewart’s alma mater. However,
instead of seeking the information in a manner that would have preserved the confidentiality of
the pending misconduct investigation, Defendants Kristal recklessly chose another, more public,
but far less reliable means of obtaining this information. The foreseeable and actual result of that
decision was that the Plaintiff’s employer learned of the Investigation Panel’s inquiries and
suspended him.

53.  Inaddition, upon information and belief, the pendency of the Investigation has
been disclosed, by persons familiar with the Investigation (including but not limited to the
Defendants), to numerous persons in the relevant scientific community, including federal
officials and other scientists, to local media, to public officials, and to the public.

54. The Plaintiff has become aware that the fact of the misconduct investigation
against him was disclosed to persons in the relevant scientific community.

49. For example,

(a) The Plaintiff received reports that employees of RIA disclosed the scientific
misconduct investigation to members of different federal grant funding and research bodies (i.e.,

NIH, NIDA, NIAAA).
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(b) The Plaintiff was told that a federal official involved in approving grants said
that as a result of rumors coming from RIA, his career has been crippled and he “cannot imagine
giving Bill one thin dime of grant money ever again.”

() RTI International, where the Plaintiff was employed until recently, learned
that individuals at RIA were openly discussing the investigation of him.

(d) The Plaintiff received numerous requests from a local Buffalo media outlet to
comment on the University’s investigation of him.

(e) An aide in the local Congressman’s office has contacted the Plaintiff and
inquired about the University’s investigation.

() Some research colleagues arriving in Buffalo via taxi were told about the
investigation by the cabdriver.

(g) On February 6, 2006 and March 7, 2006, anonymous letters were sent to
University President Simpson and to a wide variety of third parties, including NIH, NIAAA,
NIDA, New York Governor George Pataki, Attorney General Elliott Spitzer, ORI,
and The Buffalo News. These letters contain numerous malicious misstatements and inaccuracies
concerning the Plaintiff. Although the letters are unsigned, the author(s) describe themselves as
“administrative and project staff at RIA”.

50. This disclosure has adversely affected the Plaintiff*s reputation, his health, and his
standing in the relevant academic and scientific community.

51. In addition, the fact of the Investigation became known to the Plaintiff’s current
employer. As a result, the Plaintiff was denied a tenured position and he has not received the

benefits associated with a tenured position.
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52.  Through his counsel, the Plaintiff has advised the University of the disclosure of
the investigation and has demanded that the University take steps to investigate these disclosures
and to prevent further disclosures. Upon information and belief, the Defendants have neither
taken any steps to investigate the source of the disclosures to third parties nor taken any action to
prevent further disclosures.

The Continuing Failure to Sequester All Relevant Documents

53.  The University has an obligation to compile and secure a complete record of all
pertinent files. 42 C.F.R. § 93.305 — 310 (requiring examination of all documents); Model
Procedures § V.B-C, at 11-13 (institution must immediately secure all records relevant to
allegations); University Rules, Parts III and IV.B.1 (same).

54.  Notwithstanding these obligations, the University has repeatedly violated the
pertinent federal regulations, the Model Procedures, and its own Rules.

A. The University Allowed The Complainants To Oversee The Initial

Sequestration of Files, Who Failed To Identify and Sequester
Files That Are Directly Relevant To The Investigation

55. As noted above, in paragraph 30, the pending allegations against Plaintiff
(Allegation A) pertain to a discrepancy between the number of participants in the 5 NIH studies
and the number of participants reported to NIH. Accordingly, documents bearing on the number
of participants in the 5 NIH studies (“participant-relevant information”) is critical to the
misconduct proceedings and to Plaintiff’s defense.

56. Participant-relevant information includes, but is not limited to, documents known
as Eligibility Sheets and informed consent forms. These documents track potential and actual
study participants and, thus, directly relate to the underlying allegations of scientific misconduct,

which alleges a discrepancy in the number of subjects Dr. Fals-Stewart reported participating in
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the studies. Most of the Eligibility Sheets and informed consent documents were kept in filing
cabinets or desks in offices of the RIA.

57. Defendants Connors and Walitzer, as the Director and Assistant Director
respectively of RIA, the complainants in the Investigation, directed and conducted the location,
collection and sequestration of relevant files from RIA, and elsewhere, pertaining to the studies
at issue, beginning on September 28, 2004.

58.  The Plaintiff was provided with and carefully reviewed the more than two dozen
boxes of files containing the sequestered documents. There are no Eligibility Sheets on the
document inventory provided by the University and the boxes do not contain any Eligibility
Sheets. In addition, the boxes of files provided to Dr. Fals-Stewart by the University are missing
informed consent documents for approximately 54 to 58 individuals.

59.  The University thus failed to sequester and safeguard relevant and potentially
relevant evidence to the investigation by failing to collect these records during the sequestration
process, by allowing them to be removed from Dr. Fals-Stewart’s files, or by failing to prevent
the complainants from participating in and/or supervising the sequestration process. These are
the critical records that Dr. Fals-Stewart needs to rebut the false allegations against him. Their
absence prejudices Dr. Fals-Stewart, violates his due process rights, and makes it impossible for
the Investigation Panel to reach an informed and reliable judgment as to whether Dr. Fals-
Stewart has engaged in intentional scientific misconduct.

60. Defendants Connors and Walitzer knew or reasonably should have known of the
importance of the Eligibility Sheets and intentionally or recklessly failed to account for the

whereabouts of those documents during the sequestration process.
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B. The University Should Have Sequestered Other Files, but Failed To Do
So, Making It Impossible To Create a Complete Documentary Record and
Irrevocably Preventing Dr. Fals-Stewart From Presenting a Defense

61. In the fall of 2006, Dr. Fals-Stewart learned that there were additional files
pertaining to his research studies that had not been sequestered by the University. Plaintiff also
learned that, because the University had not sequestered all participant-relevant information,
some of it had been altered or destroyed.

62. Specifically, Dr. Fals-Stewart learned that there are a number of locations (i.e.,
Northpointe, ADDS) where files relevant to his proceeding were located. Specifically, in
October and November of 2005, one of Dr. Fals-Stewart’s Research Assistants found Eligibility
Sheets pertinent to the five NIH studies at ADDS that had been generated prior to September
2004 but had not been sequestered, even though the University had visited ADDS in September
2004 to conduct a sequestration. This Research Assistant was told, by someone now deceased
who was not aware of the misconduct investigation, that “stacks” of participant-relevant
information had also been innocently destroyed to protect the confidentiality of patient
information.

63.  Moreover, the desks and filing cabinets of staff working on the NIH studies at
ADDS contained a large volume of participant —relevant information that was never collected by
the University during the sequestration process. Between October 2005 and January 2006, these
files were integrated into other materials and now belong to RTI International as part of the
transfer of the NIH grants from the University to RTI International. However, the University
never inquired of the research staff about these participant-relevant materials and, therefore,
these files were never sequestered. The amount of files that was housed in the desks and files of

research staff was, upon information and belief, very substantial.
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64. In addition, Dr. Fals-Stewart also learned that, at locations where the University
knew files were located, many potentially relevant files had never been identified or sequestered
by the University.

65. Specifically, during the initial September 2004 sequestration, the University never
attempted to visit sites affiliated with Northpointe (located in North Tonawanda, Lockport, and
Niagara Falls) to sequester any documents, event though there was a contract between RIA and
Northpointe for work to be conducted at these locations. The documents at these locations
included informed consent forms for participants who entered the studies prior to September
2004. Upon information and belief, some files at Northpointe containing participant-relevant
information were destroyed after September 2004. There are currently, at two of the Northpointe
locations, boxes and large envelopes containing documents labeled “RIA” and “RIA Couples
Project” that, upon information and belief, contain documents that should have been sequestered
by the University.

66.  Asaresult, an unknown but very substantial quantity of the uncollected
participant-relevant information (approximately 54-58 files) remained in use by research staff
after the September 2004 sequestration and may have been altered or destroyed because staff had
not been told to preserve documents.

67.  Upon information and belief, these 54-58 missing files are only the “tip of the
iceberg,” and it is likely a substantial additional quantity of files containing participant-relevant
information that could be used by Dr. Fals-Stewart in his defense have never been and, as a

result of the University’s knowing failure to sequester files, will never be available to the

Plaintiff.
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68.  Moreover, even though the complainants and/or the University knew the
September 2004 sequestration was incomplete, it took no action to address this issue until
February 2006, when it made a secretive attempt to sequester and/or collect additional files.
However, this ‘second’ sequestration still failed to collect all potentially relevant participant-
relevant information.

69.  The University never disclosed to Dr. Fals-Stewart that the September 2004
sequestration was inadequate or that it had attempted the ‘second’ sequestration.

70.  Inrecent weeks, the University finally visited some of the sites (i.e. Northpointe)
in a last ditch effort to collect additional files. Although some files were collected, this ‘third’
sequestration also failed to identify and collect all of the potentially relevant participant-relevant
information. .

71.  Dr. Fals-Stewart has never been provided with a list of the documents collected
by the University in either the ‘second’ or the ‘third’ sequestrations.

72. The University knows that its sequestration of files was incomplete and that it has
not collected all of the files relevant to the NIH studies, but it has but has attempted to conceal
that fact from third parties.

73. Specifically, upon the attempted transfer of the 5 NIH studies from the University
to RTI International, the University did not disclose to RTI International that it did not possess
all of the participant files for these studies.

74. The central allegation in the Investigation is that Dr. Fals-Stewart provided
inflated numbers of subjects on National Institute of Health (NIH) Progress Reports on
investigations that were under his supervision. The primary evidence supporting this allegation

has been the discrepancies between: (a) the number of informed consent documents signed by
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participants that were seized during the sequestration on September 2004; and (b) the number of
subjects listed in the NIH Progress Reports. However, that alleged discrepancy is based only on
the documents that were sequestered. Thus, if the sequestration of the informed consent
documents and other relevant participant information is substantially incomplete, it is not
possible to have any confidence in the complainants’ allegations. Moreover, in view of the break
in the chain of custody and the destruction of an unknown quantity of potentially relevant files, it
is no longer possible for the sequestration to be completed.

75. In addition, because the sequestered files do not and will never contain all of the
potentially relevant eligibility sheets, informed consent forms, and other documents relevant to
this inquiry, Dr. Fals-Stewart cannot and will not be able to rely solely on the sequestered
materials to refute the allegations. Accordingly, the failed sequestration has irreparably and
irrevocably prejudiced Dr. Fals-Stewart’s right and ability to present a defense.

76.  Furthermore, Dr. Fals-Stewart was not given notice of the document inventory
that occurred at ADDS in February 2006 or an attempted third sequestration in February 2007,
all in violation of the University’s Policy.

77.  Asaresult, in contravention of the University’s Policy, as well as federal
regulations, it is clear that the University utterly failed to conduct a comprehensive sequestration
and that relevant documents remain unsequestered, have been lost, or have been destroyed. The
only possible remedy is to terminate this investigation.

The Improper Involvement of Complainants/Whistleblowers

78.  Defendants Connors and Walitzer were the complainants who instigated the

scientific misconduct proceedings against Dr. Fals-Stewart. At this point, it was required, and
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Defendants Connors and Walitzer knew or reasonably should have known, that that their roles be
confined strictly to that of witnesses.

79. Federal regulations require the University to guard against real or apparent
conflicts of interest. 42 C.F.R. §§ 93.304(b) and 93.310(f) (formerly 42 C.F.R. § 50.13(d)(9)).
This includes guarding against the involvement of complainants or others with a real or apparent
conflict of interest. In particular, the Model Procedures and an ORI publication both stipulate
that the institution must not allow a complainant to control or direct the investigation. ORI has
declared that “once a complainant has made a formal allegation of misconduct, the person must
be treated as any other witness in the proceeding. The complainant is not a party, does not
control nor direct the process, act as a decision maker, nor have unqualified access to the
available evidence.” ORI Newsletter, vol. 8, no. 1, p. 11-12. In addition, ORI states “it is
extremely important that the investigative body and ORI maintain objectivity during the
proceedings, and, therefore, the role of the complainant must be strictly limited to that of a
witness.” 1d.

30. The Model Procedures provide that the University must take steps to ensure that
experts do not suffer from any bias or personal or professional conflict of interest. Model
Procedures, § V.F.3. This would include whether the expert has any financial involvement with
or has been a party to a scientific controversy with the respondent. 1d. at § V.F.3(a), (d). Experts
with a conflict of interest should, therefore be barred from presenting their opinions to the
Investigation Panel.

81. Notwithstanding these regulations, the complainants’ involvement was not limited
to acting as witnesses and providing information. Rather, Defendants Walitzer and Connors

were permitted effectively to direct and conduct the inquiry into their own allegations. Among
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other things, they gathered and organized the records of the studies at issue, interviewed other
witnesses, served as “expert” witnesses, analyzed the data, and formulated the factual findings
and conclusions underlying the Inquiry Committee Report.

82.  In addition, Defendants Connors and Walitzer have recently sent a letter to
Defendants Jose raising thirteen additional allegations of scientific misconduct.

83.  In their letter to Defendants Jose, Defendants Connors and Walitzer state that they
became aware of these additional allegations prior to an October 2005 presentation to the
Investigation Panel.

84. The new allegations of misconduct asserted by Defendants Connors and Walitzer
violate the Agreement and Order and were asserted by the Defendants for the purpose continuing
the Investigation against Dr. Fals-Stewart indefinitely, i.e., a war of attrition.

The Plaintiff Has Filed Numerous Motions to Terminate the Proceedings

85. On October 19, 2005, Dr. Fals-Stewart filed a motion with the Investigation
Panel, seeking to terminate the proceedings based on the improper role of the complaining
witnesses and the failure to sequester documents. The Panel did not act on that motion.

86. The case proceeded to a hearing on October 24 and 25, 2005. Thereafter, Plaintiff
learned of the Investigation Panel’s unlawful expansion of the investigation and breach of
confidentiality. As a result of this illegal disclosure, Dr. Fals-Stewart was placed on unpaid
leave, without benefits, beginning February 1, 2006. Although the Plaintiff has since found new
employment, he has been denied a tenured position (and all associated benefits) until the

Investigation is concluded.
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87. By letter dated November 14, 2005, the University responded to Dr. Fals-
Stewart’s concerns about improper inquires by assuring him that “no actions have been taken
that would injure his reputation or cause him to lose his job.”

88. On November 17, 2005, Dr. Fals-Stewart filed a supplemental motion with the
Panel, seeking dismissal because of the improper inquiries by Dr. Kristal, and the resulting
consequences to Dr. Fals-Stewart’s employment and his ability to pay for health insurance
benefits. The Panel has not acted on that motion.

89. On December 28, 2005, the University, through its counsel, advised that Dr.
Kristal was being replaced. The University also advised that it was expanding the Panel from
three to five members and that it was continuing the Investigation.

90. However, one of the new Panel members is Dr. Alan Hutson, who has a
professional connection to one of the complainants. This connection constituted a conflict of
interest that warranted Dr. Hutson’s removal from the Panel. Through counsel, the Plaintiff
objected to the appointment of Dr. Hutson. The University initially responded by indicating that
Dr. Hutson would resign from the Panel or his appointment would be rescinded.

The University Has Refused To Act On Any OF The Plaintiff’s Motions
And Intends To Resume The Investigation In A Few Weeks

91. On December 14, 2006, Dr. Fals-Stewart filed a motion advising the University of
“serious omissions and misconduct” in the Investigation and formally requested that the
University terminate the Investigation. The grounds cited by Dr. Fals-Stewart in his motion
included the University’s failures alleged above, including: “(1) the total failure of the
University’s effort to sequester relevant files, including the non-disclosure of a ‘second’
attempted document sequestration in February 20006; (2) the year-long undisclosed conflict

interest of former Committee members Dr. Alan Hutson and Dr. Mark Kristal; and (3) the
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University’s abject failure to maintain the confidentiality of these proceedings.” Dr. Fals-
Stewart’s motion established that the University’s omissions were “additional and conclusive
evidence that these proceedings are fatally flawed” and, “because it is clear that the sequestration
of potentially relevant files is not - and will never be - complete, there is no set of facts on which
the Committee can conclude that Dr. Fals-Stewart intentionally misstated the number of subjects
in his research studies.”

92.  The University has advised Dr. Fals-Stewart that it will not terminate the
Investigation.

93.  To the contrary, the University has advised Dr. Fals-Stewart that it will continue
and may conclude the Investigation on April 16 and 17, 2007 and that it will not agree to any
further adjournments or continuances. The University has further advised Plaintiff that it expects
Plaintift to present his defense at the hearing scheduled for April 16-17, 2007.

94.  The University has also declined to remove Dr. Hutson from the Panel.

95. In addition, the University promised that “if any non-sequestered records exist,
the University will take steps to retrieve those records.” However, despite the fact that there is a
very sizable quantity of files that were never sequestered, and even though the University
admitted, in its response, that it “collected and catalogued” materials in February 2006, the
University has not sequestered or produced these files to the Plaintiff for his use in the
misconduct proceeding.

96. Therefore, the continuation of the Investigation is in clear violation of federal law
and the University’s own rules, and unless the Investigation is enjoined, Dr. Fals-Stewart will be

irreparably injured.
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COUNT I - DECLARATORY JUDGMENT

97. Plaintiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.
98. An actual controversy has arisen between Plaintiff and Defendants regarding an

Agreement & Order of this Court, and the University’s compliance with the rules, regulations,
and/or procedures for investigating allegations of scientific misconduct. More specifically, the
controversy concerns the University’s unlawful expansion of the investigation, breach of
confidentiality, failure to limit the roles of the complainants, and failure to properly sequester all
files -- all in violation of an Order of this Court and/or federally-mandated rules, policies, and
regulations, as well as Dr. Fals-Stewart’s due process and other cognizable rights.

99.  Pursuant to Title 28 U.S.C. § 2201 and Title 28 U.S.C. § 2202, Plaintiff seeks a
declaratory judgment that the conduct engaged in by the Defendants violates the Agreement &
Order of this Court, Plaintiff’s rights under the Fourteenth Amendment to the United States
Constitution, and the federally-mandated rules, policies, and regulations for investigating
allegations of scientific misconduct.

COUNT II - CIVIL CONTEMPT

100.  Plaintiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.

101.  The Dgfendants had knowledge of and disobeyed a clear, explicit, and lawful
order of this Court by expanding the investigation, contacting Dr. Foster, and inquiring into the
academic credentials of Dr. Fals-Stewart.

102.  This conduct prejudiced rights of Dr. Fals-Stewart, namely his rights under the

Fourteenth Amendment to the United States Constitution, and the federally-mandated rules,
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policies, and regulations for investigating allegations of scientific misconduct. Such violations
have caused Dr. Fals-Stewart to be placed on leave from his employment, and, beginning
February 1, 2006, he has received neither pay nor health insurance benefits (unless he pays for
such benefits himself).

103.  Dr. Fals-Stewart has incurred significant expenses, including attorneys’ fees in
connection with prosecuting Defendants’ violation of the Court Order.

COUNT I - BREACH OF CONTRACT (AGREEMENT & ORDER)

104.  On May 5, 2005, the Defendants (Officers of the University, Drs. Tripathi,
Cusker, Jose, and the then-members of the Investigation Panel), through counsel, entered into a
binding contractual agreement requiring that the “current investigation of Dr. Fals-Stewart [be]
confined to the issue of allegedly inflated subject numbers in the five enumerated grants, as
alleged in the Inquiry Panel Report.” This agreement was endorsed by the federal Magistrate
Judge in the United States District Court for the Western District of New York and became an
Order of the Court.

105.  In exchange for Defendant’s agreeing to so confine the investigation, Dr. Fals-
Stewart agreed to dismissal of that federal lawsuit.

106.  The Investigation Panel’s investigation into other subject matters, namely Dr.
Fals-Stewart’s academic credentials, constitutes a breach of this contractual agreement.

107.  As aresult of this breach, Plaintiff has suffered damages, including harm to his
professional reputation, suspension from his employment, and (beginning February 1, 2006) loss
of compensation and health insurance benefits at RTI. In addition, Plaintiff has sustained

substantial expenses in having to bring a second lawsuit.
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COUNT 1V - DENIAL OF FOURTEENTH AMENDMENT
PROCEDURAL DUE PROCESS - LIBERTY INTEREST

108.  Plaintiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.

109.  Defendants are state actors under the Fourteenth Amendment of the United States
Constitution and must comply with the Due Process obligations set forth therein.

110.  Plaintiff has a constitutionally-protected liberty interest pursuant to the Due
Process Clause of the Fourteenth Amendment. Specifically, Plaintiff has a liberty interest in,
among other things, his good name, reputation, honor and integrity, as well as in his career and
in his income potential as an academic researcher.

111.  Defendants’ conduct in accusing Plaintiff of scientific misconduct without an
adequate basis or evidence in violation of the Rules, regulations, and/or procedures that govern
investigations of alleged scientific misconduct has resulted in his suspension from his
employment at RTT and a loss of research grants, a denial of a tenured position at the University
of Rochester, and will deprive, and has deprived, Plaintiff of his constitutional liberty interest
without due process of law.

112, Specifically, the Defendants have expanded the investigation against Plaintiff,
without notice to Plaintiff and in violation of procedures requiring Defendants to first submit all
allegations of misconduct to an Inquiry Panel, and to then proceed to further investigate only
those issues approved by the Inquiry Panel for additional investigation. As a result, Plaintiff has
been denied the protections that the Inquiry Panel provides through its screening of allegations.

113, In addition, the Defendants have circumvented the procedural protections

designed to ensure a fair and impartial hearing, as required by the Due Process Clause and the
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applicable rules/regulation, by breaching confidentiality, failing to limit the roles of the
complainants, and failing to properly sequester all documents.
114.  The Plaintiff will suffer irreparable harm as a result of the Defendants’ unlawful

conduct.

COUNT V - DENIAL OF FOURTEENTH AMENDMENT PROCEDURAL
DUE PROCESS - PROPERTY INTEREST

115.  Plaintiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.

116.  Defendants are state actors under the Fourteenth Amendment and must comply
with the Due Process Clause.

117.  Plaintiff has a constitutionally protected property interest pursuant to the Due
Process Clause of the Fourteenth Amendment. Specifically, Plaintiff has a property interest in,
among other things, his compensation and benefits at RTL, a denial of a tenured position at the
University of Rochester, serving as a research grant’s Principal Investigator, having access to
research funds to pursue clinical research, and being able to engage meaningfully in his
occupation as an academic researcher.

118.  Defendants’ conduct in accusing Plaintiff of scientific misconduct without an
adequate basis or evidence in violation of the Rules, regulations, and/or procedures that govern
investigations of alleged scientific misconduct has resulted in his suspension from his
employment by RTI and a loss of research grants, a denial of a tenured position at the University
of Rochester, and will deprive, and has deprived, Plaintiff of his constitutionally protected
property interest without due process.

119, Specifically, the Defendants have expanded the investigation against Plaintiff,

without notice to Plaintiff and in violation of procedures requiring Defendants to first submit all
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allegations of misconduct to an Inquiry Panel, and to then proceed to further investigate only
those issues approved by the Inquiry Panel for additional investigation. As a result, Plaintiff has
been denied the protections that the Inquiry Panel provides through its screening of allegations.

120.  In addition, the Defendants have circumvented the procedural protections
designed to ensure a fair and impartial hearing, as required by the Due Process Clause and the
applicable rules/regulation, by breaching confidentiality, failing to limit the roles of the
complainants, and failing to properly sequester all documents.

121.  The Plaintiff will suffer irreparable harm as a result of the Defendants” unlawful
conduct.

COUNT VI - DENIAL OF FOURTEENTH AMENDMENT
SUBSTANTIVE DUE PROCESS

122, Plamtiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.

123. The Defendants’ decision to broaden the scope of the investigation, breach
confidentiality, failure to limit the roles of the complainants, and failure to properly sequester all
documents — in violation of a Court Order and/or the applicable rules/regulations — was and is
arbitrary and capricious, and is the product of improper motives and influences.

124, The Plamtiff will suffer irreparable harm as a result of the Defendants’ unlawful
conduct, including the deprivation of the rights provided to him by the United States

Constitution, specifically his constitutionally protected property and liberty interests as set forth

above.
COUNT VII -42 U.S.C. § 1983
125.  Plaintiff repeats and realleges the allegations in the above paragraphs as if set
forth fully herein.
655492v1 29
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126.  The Defendants’ conduct complained of, and particularly on the part of the
Defendants Connors, Walitzer, Jose, Cusker and Kristal in their individual capacities, as well as
in their official capacities, has deprived, and will deprive, Plaintiff of the rights provided to him
by the United States Constitution, specifically his constitutionally protected property and liberty
interests, as well as the statutes and regulations referenced herein. Specifically, the Defendants
have expanded the investigation against Plaintiff, without notice to Plaintiff and in violation of
procedures requiring Defendants to first submit all allegations of misconduct to an Inquiry Panel,
and to then proceed to further investigate only those issues approved by the Inquiry Panel for
additional investigation. As a result, Plaintiff has been denied the protections that the Inquiry
Panel provides through its screening of allegations. In addition, the Defendants have
circumvented the procedural protections designed to ensure a fair and impartial hearing, as
required by the Due Process Clause and the applicable rules/regulation, by breaching
confidentiality, failing to limit the roles of the complainants, and failing to properly sequester all
documents.

127.  This conduct has been, and will be, committed by persons, the Defendants, who
are acting under color of state law.

128.  The Plaintiff will suffer irreparable harm as a result of the Defendants’ unlawful
conduct.

129.  In addition to the foregoing, as a result of the Defendants’ willful and intentional
violations of the Constitutional rights of Plaintiff Fals-Stewart, and in particular the violations of
the Defendants Connors, Walitzer, Jose, Cusker and Kristal in their individual capacities, in
violation of 42 U.S.C. § 1983, Plaintiff has sustained monetary damages, including lost wages,

benetits and other damages to be shown by proof at trial.
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COUNT VIII - SPOLIATION OF EVIDENCE

130.  Plaintiff repeats and realleges the allegations in the above paragraphs as if fully
set forth herein.

131.  Inits investigation, conducted pursuant to federal law and regulations, the
Defendants are responsible for the destruction of evidence or the failure to preserve such
evidence, in a pending proceeding.

132. The Defendants had an obligation to preserve such evidence and were at fault or
acted wilfully in the destruction of those records.

133.  As aresult, Plaintiff has been deprived of evidence favorable to his case and
necessary to defend against the University’s allegations of scientific misconduct.

COUNT IX - INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

134.  Plaintiff repeats and realleges the allegations in the above paragraphs as if fully
set forth herein.

135, Defendants” wrongful conduct in its investigation and unjust persecution of
Plaintiff was so outrageous and shocking that it exceeded all reasonable bounds of decency as
measured by what the average member of the community would tolerate.

136.  The conduct of the Defendants was particularly outrageous and shocking in
consideration of the sensitivities of the Plaintiff, which was known to the Defendants at the time
of their wrongful, outrageous and shocking conduct.

137.  Defendants acted with the desire to cause such distress to Plaintiff and under

circumstances known to Defendants which made it substantially certain that emotional distress
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would follow and Defendants further acted recklessly and with utter disregard of the
consequences that might follow.

138.  Defendants’ conduct caused severe emotional distress and physical harm to
Plaintiff.

139.  As aresult, Plaintiff has suffered severe emotional distress as a direct and
proximate result of Defendants’ actions.

Demand for Relief

WHEREFORE, Plaintiff respectfully requests that this Court order relief against the
Defendants as follows:

A) Enter a preliminary injunction against the Defendants, enjoining them, inter alia,
from conducting any hearings in the scientific misconduct investigation
concerning William Fals-Stewart, Ph.D.;

B) Enter a permanent injunction in accordance with the terms of Prayer A above and
further enjoin Defendants from initiating any other scientific misconduct
proceedings against Dr. Fals-Stewart;

C) Declare illegal and/or in violation of a Court Order the Defendants’ actions in
expanding the investigation, breaching confidentiality, failing to limit the roles of
the complainants, and failing to properly sequester all documents;

D) Award Plaintiff his monetary damages incurred, including but not limited to
damages for lost salary and benefits;

E) Award Plamtiff appropriate damages for the emotional distress intentionally

inflicted by the Defendants;
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F)

G)

H)

)

Provide an itemization to Dr. Fals-Stewart of all inquiries made concerning him in
connection with the investigation, including the identity and contact information
of each person contacted, who made the inquiry, when the inquiry was made, and
the content of the inquiry;

Pay a fine for contempt of Court, and reasonable attorneys’ fees incurred by
Plaintiff for prosecuting Defendant’s contempt;

Award Plaintiff attorney’s fees and costs for prosecuting the contempt count and
other counts, whether pursuant to 42 U.S.C. § 1988, or otherwise; and

Award Plaintiff such other relief as the Court deems proper.

PLAINTIFF WILLIAM FALS-STEWART DEMANDS A
TRIAL BY JURY ON ANY AND ALL ISSUES SO TRIABLE.

Dated: April 4, 2007

655492v1
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DONOGHUE, BARRETT & SINGAL, P.C.

/s/ Richard Goldstein
By:

Bruce A. Singal, Esq.

Richard Goldstein, Esq.

(Pro Hac Vice Admission Pending)
Attorneys for Plaintiff William Fals-Stewart
One Beacon Street, Suite 1320
Boston, MA 02108
(617) 720-5090

LIPSITZ GREEN SCIME CAMBRIA LLP

/s/ Jeffrey F. Reina
By:

Jeffrey F. Reina, Esq.
Barry N. Covert, Esq.
Attorneys for Plaintiff William Fals-Stewart
42 Delaware Avenue, Suite 120
Buffalo, NY 14202-3924
(716) 849-1333
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tm Susan Kalisz To: Linda Rizman/RIA@RIA “(
e - c A8 |
L_gi 05/27/2004 03:31 PM g piact Re: Q557 subject fees

You may now approve the pending Pr for more funds for subject fees on Q557. 1l provide the documents
pertaining to this drama so they can be filed in the subject fee book for Q557.

Sue

— - Forwarded by Susan Kalisz/RIA on 05/27/2004 03:30 PM ——

T Gerard Connors To: Susan KaliszZ/RIA@RIA
s 24 05/27/2004 03:27 PM

cc:
Subject: Re: Q557 subject fees[)

B
Hi Sue. Thanks for forwarding this message. | have reviewed the explanation, and from my vantage L7,
point it is satisfactory for purposes of addressing the issues and identifying corrective action.

Thanks for your time and energy on this matter.
Gerard

Susan Kalisz

L .p.. Susan Kalisz To: Gerard Connors/RIA@RIA
SN : @

R/ it ) . cc:
ity 0527720040125 PM O oo joct Toes ﬁﬁ; [ O~

Gerard,

I would appreciate your assessment of this explanation and if you feel we can accept this and treat the
issue as being resolved.

Sue

—— Forwarded by Susan Kalisz/RIA on 05/27/2004 01:24 PM —

William Fals-Stewart To: Susan Kalisz/RIA@RIA

- . cc
05/27/2004 11:15 AM Subject: Q557 subject fees

Dear Sue:

| want 1o use this opportunity to explain what appeared to be a lack of subject recruitment, which
manifested itself in what appeared to be a lack of subject payments, on grant Q557. As you know, this is
an NIAAA-funded project examining parent skills training in alcoholic families with schoal-aged children.
In the process of recruitment for the project, potential subjects were evaluated in the recruitment process
of our NIDA-funded projects by Research Technicians (RTs) who were, of course, paid on the
NIDA-funded projects.
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Created Item Created  Amcunt
150-Q557A $3,491.46
150-Q557A $3,491.46
General Services $1,404.90
GNS Clerical Servs $345.00
GNS IT Servs Software Licenses $414 .00
GNS Subject Costs $645.90
Direct Pay $645.90
04/28/2004 @ Cash payments to be distributed by project staff for subject 04/28/2004 $500.00 v
participation in study. /
02/14/2005 @ Credit for unused funds for subject recruitmant, retumsd 10 02/14/2005 $-354.10
grant's available balance
01/10/2003 g Subject feas to ba distributed by projsct personnel in the form 01/10/2003 $500.00 ./
of cash payments to study participants.
Postage and Publishing $73.40
Supplies $2,013.16
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D.
PLAINTIFF’S SECOND
REQUEST FOR PRODUCTION
OF DOCUMENTS AND THINGS

Plaintiff,
V.
DOCKET NO. 07-CV-0225S (Sr)
GERARD CONNORS, PH.D, et al.,

Defendants.

Plaintiff William Fals-Stewart, Ph.D. (“Plaintiff”’) hereby requests that
defendants, Gerard Connors, Ph.D., Kimberly Walitzer, Ph.S., Satish Tripathi, Ph.D.,
Jorge V. Jose, Ph.D., Joseph Cusker, Mark D. Kristal, Alan Hutson, Ph.D., Russ
Nisengard, Ph.D. and Suzanne Laychock, Ph.D., produce in hard copy form for
inspection and copying at the law offices of Lipsitz Green Scime Cambria LLP, located
at 42 Delaware Avenue, Suite 120, Buffalo, New York 14202, the following documents
and things no later than November 21, 2008, as stipulated by the parties and directed by
the Court on September 9, 2008.

INSTRUCTIONS

1. The response shall state that the inspection and copying will be permitted
as requested, unless the request is objected to, in which event the reasons for objection
must be stated. If an objection to production is made in regards to any documents,
category of documents, or any part of any category, the document, category or any part of

any category must be specified.



2. If any document covered by this Request is withheld by reason of a claim
of privilege, a list is to be furnished at the time that a written response is served
identifying any such documents for which the privilege is claimed, together with the
following information with respect to any document withheld:

(a) Author;

(b) Recipient;

(c) Sender;

(d) Indicated or blind copies;

(e) Date;

) General subject matter;

(g)  Basis for why the privilege is claimed; and

(h) The category of documents of this request to which such document
relates.

3. In the event that any document called for by this Request has been
destroyed, lost, discarded or otherwise disposed of, any such document is to be identified
as completely as possible, including and without limitation the following information:

(a) Date of disposal;
(b) Manner of disposal;
(c) Reason of disposal;
(d) Person authorizing disposal; and
() Person disposing of document.
4. In responding to each Request, the responding party is required to produce

all requested documents, whether prepared by or for the responding party, or by or for
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any other person or entity, which are in the possession, custody, or control of the
responding party or its agents, accountants, employees, representatives, attorneys,
investigators for the responding party, anyone acting on the responding party’s behalf, or
anyone acting over whom the responding party exercises control with respect to

documents in that person’s possession, regardless of where the documents may be

located.
DEFINITIONS
l. Plaintiff William Fals-Stewart shall be referred to hereinafter as
“Plaintiff”.
2. The terms “Defendant”, “You” and/or “Your” shall mean each respective

answering defendant, or anyone acting or purporting to act on that Defendant’s behalf,
including its agents, directors, employees and or representatives.

3. The term “Person” shall mean any natural persons, corporations,
partnerships, limited liability companies, sole proprietorships, unions, associations,
federations or any other kind of entities.

4. The term “Document” and its plural form “Documents” shall be used in
their broadest sense and shall mean and include all written, printed, typed, recorded, or
graphic manner of every kind and description, both originals and copies, and all
attachments and appendices thereto. Without limiting the foregoing, the terms
“Document” and “Documents” shall include all agreements, contracts, communications,
correspondence, letters, telegrams, telexes, messages, memoranda, records, reports,
invoices, delivery receipts, compilations, tabulations, purchase orders, receipts, sell

orders, confirmations, checks, cancelled checks, letters of credit, computer generated,
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computer stored, or electronically stored matter, however or by whomever produced,
prepared, reproduced, disseminated or made. “Document” or “Documents” includes all
copies of documents by whatever means made, except that where a document is
identified or produced, identical copies thereof which do not contain any markings,
additions, or deletions different from the original need not be separately produced.
“Document” or “Documents” means and includes all materials as described above within
“Your” possession, custody or control, or in the possession, custody or control of any
duly authorized representative of “You”, including “Your” employees, agents,
subsidiaries, predecessors, attorneys, accountants, consultants, advisors, agents, officers
or directors. Without limiting the term “Control”, a “Document” is deemed to be within
“Your Control” if “’You” have ownership, possession or custody of the “Document”, or
the right to secure the “Document” or copy thereof for any “Person” or public or private
entity having physical possession thereof.

5. The term “Agreement(s)” as used hereinafter refers to all existing
contemplated, written or oral, final or draft contracts.

6. The term “Communication(s)” as used hereinafter refers to all meetings;
telephone conversations; personal conversations; website, instant message, bulletin
board, electronic communications of any sort, including voice mail, email, and facsimile;
writings; letters and correspondences.

7. The term “relating to” or “relate to” shall mean constituting, containing,
embodying, reflecting, identifying, stating, referring to, concerning, evidencing or any

other way being relevant to that given subject.
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8. The term “Identify” or “Identity Of” shall mean to state the name, address
and telephone number.

9. The term “Complaint” shall mean the complaint filed in this action in the
United States District Court for the Western District of New York.

10.  The term “Answer” shall mean the pleading entitled “Answer” filed by
each respective defendant in this action in the United States District Court for the
Western District of New York.

11.  The term “UB” shall mean the State of New York University at Buffalo.

12. The term “RIA” shall mean the Research Institute on Addictions.

13. The term “ORI” shall mean the Office of Research Integrity.

14. The term “Inquiry Panel” and “Investigation Panel” include each
respective body as a whole as well as each individual member of each panel, and the UB
Vice President of Research.

15. The term “RTI” shall mean Research Triangle Institute and/or RTI

International.

16. The term “DHHS” shall mean the Department of Health and Human

Services.
DOCUMENTS AND THINGS TO BE PRODUCED
1. Produce all personnel files of all defendants.
2. Produce all personnel files (and other UB documents) pertaining to Cheryl

Kennedy and other non-party witnesses at the investigation who are former employees
and/or anyone who participated in the sequestration of documents and things related to the

work of William Fals-Stewart.
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3. Produce documents concerning, addressing, instructing and/or exemplifying
the method(s) by which the number of subjects in a research study or investigation are
counted

4. Produce ORI documents pertaining to William Fals-Stewart and UB.

This is an on-going demand, and responses are to be supplemented if additional
responsive materials are identified and/or located by any responding Defendants.

DATED:
Buffalo, New York

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Plaintiff

By:

Barry N. Covert, Esq.

Diane M. Roberts, Esq.

42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3857
(716) 849-1333

TO:  David J. State, Esq.
107 Delaware Avenue, 4" Floor
Buffalo, NY 14202

Tracie L. Covey, Esq.

Bond, Schoeneck & King PLLC
40 Fountain Plaza, Suite 600
Buffalo, New York 14202

Cc:  Bruce Singal, Esq.
Donoghue, Barrett & Singal, P.C.
One Beacon Street, Suite 1320
Boston, MA 02108-3113

Richard Goldstein, Esq.
Donoghue, Barrett & Singal, P.C.
One Beacon Street, Suite 1320
Boston, MA 02108

451610.v1
43988.0003



EXHIBIT D



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PH.D. PLAINTIFF’S THIRD
REQUEST FOR PRODUCTION

OF DOCUMENTS AND THINGS
v.

GERARD CONNORS, PH.D, et al., DOCKET NO. 07-CV-0225E (Sr)

Defendants.

P N N T N N N e

Plaintiff William Fals-Stewart, Ph.D. (“Plaintiff”) hereby requests that Defendants,
Gerard Connors, Ph.D., Kimberly Walitzer, Ph.S., Satish Tripathi, Ph.D., Jorge V. Jose, Ph.D.,
Joseph Cusker, Mark D. Kristal, Alan Hutson, Ph.D., Russ Nisengard, Ph.D. and Suzanne
Laychock, Ph.D., produce in electronic form for inspection and copying at the law offices of
Lipsitz Green Scime Cambria LLP, located at 42 Delaware Avenue, Suite 120, Buffalo, New
York 14202, the following documents and things no later than November 14, 2008, as stipulated

by the parties and directed by the Court on September 9, 2008.

INSTRUCTIONS
1. Production under this Demand is subject to the “Clawback Agreement” executed
by the parties on October 17, 2008.
2. The response shall state that the inspection and copying will be permitted as

requested, unless the request is objected to, in which event the reasons for objection must be
stated. If an objection to production is made in regards to any documents or things, category of
documents or things, or any part of any category, the document or things, category or any part of

any category must be specified.



3. If any document or thing covered by this Request is withheld by reason of a claim
of privilege, a list is to be furnished at the time that a written response is served identifying any
such documents or things for which the privilege is claimed, together with the following
information with respect to any document or thing withheld:

(a) Author;

(b) Recipient;

() Sender;

(d) Indicated or blind copies;

(e) Date;

() General subject matter;

(2) Basis for why the privilege is claimed; and

(h) The category of documents or things of this request to which such
document relates.

4. In the event that any document or things called for by this Request has been
destroyed, lost, discarded or otherwise disposed of, any such document/thing is to be identified
as completely as possible, including and without limitation the following information:

(a) Date of disposal;
(b) Manner of disposal;
(©) Reason of disposal;
(d) Person authorizing disposal; and
(e) Person disposing of document.
5. In responding to each Request, the responding party is required to produce all

requested documents/things, whether prepared by or for the responding party, or by or for any
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other person or entity, which are in the possession, custody, or control of the responding party or
its agents, accountants, employees, representatives, attorneys, investigators for the responding
party, anyone acting on the responding party’s behalf, or anyone acting over whom the
responding party exercises control with respect to documents in that person’s possession,

regardless of where the documents/things may be located.

DEFINITIONS
1. Plaintiff William Fals-Stewart shall be referred to hereinafter as “Plaintiff™.
2. The terms “Defendant”, “You” and/or “Your” shall mean each respective

answering defendant, or anyone acting or purporting to act on that Defendant’s behalf, including
its agents, directors, employees and or representatives.

3. The term “Person” shall mean any natural persons, corporations, partnerships,
limited liability companies, sole proprietorships, unions, associations, federations or any other
kind of entities.

4. The term “Document/Thing” and its plural form “Documents/Things™ shall be
used in their broadest sense and shall mean and include all written, printed, typed, recorded, or
graphic manner of every kind and description, both originals and copies, and all attachments and
appendices thereto. Without limiting the foregoing, the terms “Document/Thing” and
“Documents/Things” shall include all agreements, contracts, communications, correspondence,
letters, telegrams, telexes, messages, memoranda, records, reports, invoices, delivery receipts,
compilations, tabulations, purchase orders, receipts, sell orders, confirmations, checks, cancelled
checks, letters of credit, computer generated, computer stored, or electronically stored matter,
however or by whomever produced, prepared, reproduced, disseminated or made.

“Document/Thing” or “Documents/Things” includes all copies of documents/things by whatever
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means made, except that where a document/thing is identified or produced, identical copies
thereof which do not contain any markings, additions, or deletions different from the original
need not be separately produced. “Document/Thing” or “Documents/Things” means and
includes all materials as described above within “Your” possession, custody or control, or in the
possession, custody or control of any duly authorized representative of “You”, including “Your”
employees, agents, subsidiaries, predecessors, attorneys, accountants, consultants, advisors,
agents, officers or directors. Without limiting the term “Control”, a “Document/Thing” is
deemed to be within “Your Control” if “You’ have ownership, possession or custody of the
“Document/Thing”, or the right to secure the “Document/Thing” or copy thereof for any
“Person” or public or private entity having physical possession thereof.

5. The term “Agreement(s)” as used hereinafter refers to all existing contemplated,
written or oral, final or draft contracts.

6. The term “Communication(s)” as used hereinafter refers to all meetings;
telephone conversations; personal conversations; website, instant message, bulletin board,
electronic communications of any sort, including voice mail, email, and facsimile; writings;
letters and correspondences.

7. The term “relating to” or “relate to” shall mean constituting, containing,
embodying, reflecting, identifying, stating, referring to, concerning, evidencing or any other way
being relevant to that given subject.

8. The term “Identify” or “ldentity Of” shall mean to state the name, address and
telephone number.

9. The term “Complaint” shall mean the complaint filed in this action in the United

States District Court for the Western District of New York.
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10.  The term “Answer” shall mean the pleading entitled “Answer” filed by each
respective defendant in this action in the United States District Court for the Western District of
New York.

11.  The term “UB” shall mean the State of New York University at Buffalo.

12. The term “RIA” shall mean the Research Institute on Addictions.

13. The term “ORI” shall mean the Office of Research Integrity.

14. The term “Inquiry Panel” and “Investigation Panel” include each respective body
as a whole as well as each individual member of each panel, and the UB Vice President of
Research.

15, The term “RTI” shall mean Research Triangle Institute and/or RTI International.

16.  The term “DHHS” shall mean the Department of Health and Human Services.

17.  For the purposes of the following requests for production of documents and
things, the following definitions apply:

Application Software: A set of electronic instructions, also known as a
program, which instructs a computer to perform a specific set of processes.

Archive: A copy in any form of data on a computer drive, or on a portion
of a drive, maintained for historical reference.

Backup: A copy of active data, intended for use in restoration of data.

Computer: Includes but is not limited to network servers, desktops,
laptops, notebook computers, employees’ home computers, mainframes, thumb/jump drives, the
PDAs (personal digital assistants, such as PalmPilot, Cassiopeia, HP Jornada and other such
handheld computing devices), digital cell phones and pagers of:

(a) Gerard Connors, Ph.D.
(b) Kimberly Walitzer, Ph.D.
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(©) Satish Tripathi, Ph.D.

(d) Jorge V. Jose, Ph.D.

(e) Joseph Cusker

H Mark D. Kristal

(2) Alan Hutson, Ph.D.

(h) Russ Nisengard, Ph.D.

(1) Suzanne Laychock, Ph.D

Data: Any and all information stored on media that may be accessed by a
computer.

Digital Camera: A camera that stores still or moving pictures in a digital
format (TIFF, GIF, etc.).

Document: Includes but is not limited to any electronically stored data on
magnetic or optical storage media as an “active” file or files (readily readable by one or more
computer applications or forensics software); any “deleted” but recoverable electronic files on
said media; any electronic file fragments (files that have been deleted and partially overwritten
with new data); and slack (data fragments stored randomly from random access memory on a
hard drive during the normal operation of a computer [RAM slack] or residual data left on the
hard drive after new data has overwritten some but not all of previously stored data).

Hard Drive: The primary hardware that a computer uses to store information,
typically magnetized media on rotating disks.

Help Features/Documentation: Instructions that assist a user on how to set up
and use a product including but not limited to software, manuals and instruction files.

Imaged Copy: A “mirror image” bit-by-bit copy of a hard drive (i.e., a complete
replication of the physical drive).

Input Device: Any object that allows a user to communicate with a computer by
entering information or issuing commands (e.g., keyboard, mouse or joystick).
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Magnetic or Optical Storage Media: Include but are not limited to hard drives
(also known as “hard disks™), backup tapes, CD-ROMs, DVD-ROMs, JAZ and Zip drives, and
floppy disks.

Network: A group of connected computers that allow people to share
information and equipment (e.g., local area network [LAN], wide area network [WAN],
metropolitan area network [MAN], storage area network [SAN], peer-to-peer network, client-
server network).

Operating System: Software that directs the overall activity of a computer
(e.g., MS-DOS, Windows, Linux).

Network Operating System: Software that directs the overall activity of
networked computers.

Software: Any set of instructions stored on computer-readable media that tells a
computer what to do. Includes operating systems and applications.

Storage Devices: Any device that a computer uses to store information.

Storage Media: Storage media are any removable devices that store data.

DOCUMENTS AND THINGS TO BE PRODUCED

Request No. 1:

Audio or other recordings of the meetings of the Inquiry Panel.

Request No. 2:

All information, including on thumb/jump drives and/or disks, copied from the UB and/or
RIA computer system by any Defendant.

Request No. 3:

Any and all written policies for the retention of documents, for the time period of January
1, 1998 to present inclusive.
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Request No. 4:

Any and all written policies for the destruction of documents/things, for the time period
of January 1, 1998 to present inclusive.

Request No. 5:

All backup and/or archive media, for the time period of January 1, 1998 to present
inclusive, which relates to all projects of William Fals-Stewart.

Request No. 6:

All backup and/or archive media, for the time period of January 1, 1998 to present
inclusive, which relates to all projects of Computer Departments of UB and RIA.

Request No. 7:

Any and all organizational and policy information for UB and for RIA in their entirety,
including but not limited to organizational charts, corporate policy and procedure manuals,
policy memoranda, system schematic, network topology, system restart procedures, e-mail
retention policies, Year 2000 Plan, Disaster Recovery Plan, and other related items.

Request No. 8:

All formal and informal contact lists and duty rosters for personnel in Information
Technology (IT) and Information Services (IS), or equivalent divisions within UB and RIA.
Specifically include rosters for groups such as Incident Response Teams, Data Recovery Units,
Audit/Investigation Teams, etc.

Request No. 9:

Any and all policies in place for use of loose or removable media in UB and RIA
workstations, computers or networks, including, but not limited to, any revisions, records or logs
related to formulation or enforcement of that policy for the period January 1, 1998 to present.

Request No. 10:

Any and all devices used to place information on loose or removable storage media,
including but not limited to hard drives, floppy drives, CD-ROM drives, tape drives, recordable
DVD-ROM drives, and removable drives (e.g., Jaz, Syjet, Zip, SuperDisk), which may contain
information relating to William Fals-Stewart’s projects and the RIA and UB Computer
Departments’ billings for the period of January 1, 1998 to present. Include all instructions for
use and maintenance of those devices.
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Request No. 11:

Any and all loose or removable media used to store data, including but not limited to
floppy disks, CD-ROM discs and tape drive cartridges, that have been used by personnel or
contractors of UB and/or RIA to perform work for UB and/or RIA relating to William Fals-
Stewart’s projects for the period of January 1, 1998 to present.

Request No. 12:

Any and all backup and/or archived data relating to projects of William Fals-Stewart for
the period of January 1, 1998 to present.

Request No. 13:

Produce the computers of the following persons, including their magnetic or optical
storage media, and including laptops, Blackberries and personal home computers, for inspection
and copying, on or before November 14, 2008, at the offices of Lipsitz Green Scime Cambria
LLP at 42 Delaware Avenue, Suite 120, Buffalo, New York 14202:

(a) Gerard Connors, Ph.D.
(b) Kimberly Walitzer, Ph.D.
(c) Satish Tripathi, Ph.D.

(d) Jorge V. Jose, Ph.D.

(e) Joseph Cusker

() Mark D. Kristal

(2) Alan Hutson, Ph.D.

(h) Russ Nisengard, Ph.D.

(1) Suzanne Laychock, Ph.D

Request No. 14:

Any and all documentation of software and hardware modifications to the above
produced computers used by the following individuals during the period January 1, 1998 to
present, including but not limited to modification dates, software/hardware titles and version
numbers, names of persons performing modifications, location of any backup of the data on the
computer performed prior to modification, and disposition of replaced software and hardware:

(a) Gerard Connors, Ph.D.
(b) Kimberly Walitzer, Ph.S.
(c) Satish Tripathi, Ph.D.

(d) Jorge V. Jose, Ph.D.

(e) Joseph Cusker

) Mark D. Kristal

(2) Alan Hutson, Ph.D.

(h) Russ Nisengard, Ph.D.
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(1)

Suzanne Laychock, Ph.D

Request No. 15:

Any and all software installed or used on the above produced computers used by the
following individuals during the period January 1, 1998 to present. Include all titles and version
numbers. Include authors and contact information for authors of custom or customized

software. Include operating system(s) software:

()
(b)
(©
(d)
(e)
()
@)
(h)
(i)

Gerard Connors, Ph.D.
Kimberly Walitzer, Ph.D.
Satish Tripathi, Ph.D.
Jorge V. Jose, Ph.D.
Joseph Cusker

Mark D. Kristal

Alan Hutson, Ph.D.

Russ Nisengard, Ph.D.
Suzanne Laychock, Ph.D

Request No. 16:

Any and all voice messaging records including but not limited to caller message
recordings, digital voice recordings, interactive voice response unit (IVR/VRV) recordings,
unified messaging files, and computer-based voice mail files to or from the following individuals

for the period January 1, 1998 to present:

(a)
(b)
(c)
(d)
(e)
)
(2)
(h)
(1)
0)
(k)
@)
(m)
(n)
(0)
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Gerard Connors, Ph.D.
Kimberly Walitzer, Ph.D.
Satish Tripathi, Ph.D.

Jorge V. Jose, Ph.D.

Joseph Cusker

Mark D. Kristal

Alan Hutson, Ph.D.

Russ Nisengard, Ph.D.
Suzanne Laychock, Ph.D

the RIA Computer Department
the UB Computer Department
Lewis Rosenthal

ORI

DHHS

RTI
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Request No. 17:

All phone use records for the following individuals, including, but not limited to logs of
mcoming and outgoing calls, invoices and contact management records, manually or
automatically created or generated for the period from January 1, 1998 to present inclusive:

(a) Gerard Connors, Ph.D.
) Kimberly Walitzer, Ph.S.
(©) Satish Tripathi, Ph.D.
(d) Jorge V. Jose, Ph.D.

(e) Joseph Cusker

(H) Mark D. Kristal

(2) Alan Hutson, Ph.D.

(h) Russ Nisengard, Ph.D.
(1) Suzanne Laychock, Ph.D

Request No. 18:

Copies of the following log files:

(a) UB Computer Department
(b) RIA Computer Department
(c) Sequestration Room(s) for all items related to projects of William Fals-Stewart

Request No. 19:

Any and all manual and automatic records of equipment use, including but not limited to
fax, access, audit, security, e-mail, printing, error and transmission records.

Request No. 20:

For each Defendant, any and all portable devices not backed up or archived, including but
not limited to handheld devices, set-top boxes, notebook devices, CE devices, digital recorders,
cellular phones, blackberries or other PDAs, digital cameras and external storage devices, that
contain information relating to William Fals-Stewart and/or projects of William Fals-Stewart.

Request No. 21:

Any and all documents and things related to networks or groups of connected computers
that allow people to share information and equipment, including but not limited to local area
networks (LANs), wide area networks (WANs), metropolitan area networks (MANS), storage
area networks (SANSs), peer-to-peer networks, client-server networks, integrated services digital
networks and VPNs.
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Request No. 22:

Any and all information, including residual data (i.e., deleted) related to e-mail, including
but not limited to UB-provided accounts and personal accounts of each Defendant, current,
backed-up and archived programs, accounts, unified messaging, server-based e-mail, Web-based
e-mail, dial-up e-mail, user names and addresses, domain names and addresses, e-mail messages,
attachments, manual and automated mailing lists and mailing list addresses for the period of
January 1, 1998 to present, which may contain information relating to William Fals-Stewart.

DATED:
Buffalo, New York

LIPSITZ GREEN SCIME CAMBRIA LLP
Attorneys for Plaintiff

By:

Barry N. Covert, Esq.

Diane M. Roberts, Esq.

42 Delaware Avenue, Suite 120
Buffalo, New York 14202-3857
(716) 849-1333

TO:  David J. State, Esq.
107 Delaware Avenue, 4™ Floor
Buffalo, NY 14202

Tracie L. Covey, Esq.

Bond, Schoeneck & King PLLC
40 Fountain Plaza, Suite 600
Buffalo, New York 14202

Ce:  Bruce Singal, Esq.
Donoghue, Barrett & Singal, P.C.
One Beacon Street, Suite 1320
Boston, MA 02108-3113

Richard Goldstein, Esq.
Donoghue, Barrett & Singal, P.C.
One Beacon Street, Suite 1320
Boston, MA 02108-3113
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

WILLIAM FALS-STEWART, PIL.D.

Plaintiff, CERTIFICATE OF SERVICE

v, CASE NO. 07-cv-0225 (S) (Sr)
GERARD CONNORS, Ph.D., et al.,

Defendants.

R g

I hereby certify that on the 6th day of April, 2009, I manually filed the foregoing Notice
of Cross-Motion for Leave to Amend Plaintiff’s Compliant and to Serve Additional Discovery
Demands, Memorandum in Support of Plaintiff’s Cross-Motion Seeking Leave to Amend
Complaint and to Serve Additional Discovery Demands and Declaration of Barry Nelson
Covert in Support of Cross-Motion for Leave to File and Amended Complaint and to Serve
Additional Discovery Demands with the Clerk of the Western District, which sent notification

of such filing by using the CM/ECF system, to the following:

David J. State James J. Rooney, Esq.

Assistant Attorney General Bond, Schoeneck & King PLLC
350 Main Street, Suite 300A 40 Fountain Plaza, Suite 600
Main Place Towers Buffalo, New York 14202
Buffalo, NY 14202 jrooney(@bsk.com

david.state(@oag.state

The undersigned attorney further hereby certifies that the on 6" day of April, 2009, a true copy

of the above was securely enclosed in a postpaid wrapper and mailed to:

Bruce Singal, Esq. Richard Goldstein, Esq.
Donoghue, Barrett & Singal, P.C. Donoghue, Barrett & Singal, P.C.
One Beacon Street, Suite 1320 One Beacon Street, Suite 1320

Boston, MA 02108-3113 Boston, MA 02108



Lipsitz Green Scime Cambria LLLLP

/s/ Barry N. Covert, Esq.

By:

Barry N. Covert, Esq.

Attorney for Plaintiff

42 Delaware Avenue, Suite 120
Buffalo, New York 14202
716-849-1333
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