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IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF NEW YORK  

____________________________________ 

UNITED STATES OF AMERICA,  

V.          07-CR-20-A 

ANDREW WILLIAMS  

Defendant. 

____________________________________  

 

GOVERNMENT’S RESPONSE TO DEFENDANT’S OBJECTIONS TO REPORT AND 
RECOMMENDATION  

 

PRELIMINARY STATEMENT  

 The defendant is one of eight defendants charged under a four 

count indictment with violating Title 21, U.S.C § 841(a)(1), 

841(b)(1)(A) and 846, conspiracy to possess with intent to distribute 

a controlled substance; Title 21 U.S.C. §843(b), using a communication 

facility (a telephone) in committing, causing, and facilitating the 

commission of acts constituting felonies under Title 21 U.S.C § 

841(a)(1) and 846. 

  

 All pretrial matters were referred by this Court to the United 

States Magistrate, the Honorable Hugh B. Scott. The defendant Williams 

filed various motions including a motion to suppress physical evidence 

obtained from a search, a motion to suppress electronic eavesdropping 

evidence, and a motion to compel the government to disclose the 
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identity of its informants. The government filed a consolidated 

response to the defendants’ Notices of Motion. On or about February 

22, 2008, Magistrate Judge Scott filed a Report and Recommendation 

(“R&R”).  

 

 In his R&R, Judge Scott recommended that this court deny in its 

entirety: (1) defendant’s motion to suppress physical evidence 

obtained by a search, (2) defendant’s motion to suppress electronic 

eavesdropping evidence, and (3) defendant’s motion to obtain the 

identities of the government’s informants. 

  

 Defendant Williams (hereinafter referred to as “defendant”) filed 

objections to the Report and Recommendation. The following constitutes 

the government’s response to the defendant’s objection to the Report 

and Recommendation.  

 

STATEMENT OF FACTS 

  

The indictment is the result of a long term investigation, by the 

Federal Bureau of Investigation, into Claude Russell Jr.'s cocaine 

operation in the City of Buffalo. 
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The investigation utilized standard investigative techniques 

including approximately 9 confidential informants, controlled 

narcotics purchases and surveillance.  After standard investigative 

techniques failed to provide information on Russell and Russell’s 

source of supply, agents applied for and obtained Title III wire 

interception orders.  Based upon information law enforcement obtained 

from the above, they arrested the defendants and executed numerous 

Federal search warrants.  One of the search warrants obtained was for 

the defendant’s residence at 223 Roslyn Avenue.  The search of the 

property resulted in the recovery of evidence the government intends 

to use at trial. 

 

Three defendants, including Defendant Williams, filed pre-trial 

motions seeking various relief.  Magistrate Judge Scott, in an R&R 

dated February 22, 2008, recommended this Court deny the defendants’ 

motions in their entirety.  Defendant Williams objects to the portion 

of the R&R denying the (1) suppression of the physical evidence 

obtained from the search warrant of his home; (2) denying the 

suppression of the evidence obtained from the Title III interception 

order, and (3) denying the defendant’s request for the government to 

provide confidential source information. 
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THE MAGISTRATE JUDGE CORRECTLY CONCLUDED THAT THE DEFENDANT IS NOT 
ENTITLED TO SUPRESSION OF EITHER THE PHYSICAL EVIDENCE OR ELCETRONIC 

EVIDENCE   

 

STANDARD OF REVIEW AND GOVERNING LAW: 

 The Federal Magistrate Act, 28 U.S.C. Section 631 et. seq. 

permits district courts to assign designated functions to magistrate 

judges.  Section 636 authorizes a magistrate to hear and determine any 

pretrial matter pending before the district court except for certain 

enumerated dispositive motions.  Although a magistrate may hear 

dispositive pretrial motions, he may only submit proposed findings of 

fact and recommendations for disposition in the matter.  The district 

court must make a de Novo determination as to those maters to which 

the party has objected.  A magistrate may also issue orders regarding 

Non dispositive pretrial matters and the district court reviews such 

orders under the clearly erroneous or contrary to law standard.  

Homero Gonzalez v. United States, 553 U.S. ___, (2008).  See Also, 

Thomas E. Hoar Inc. v. Sara Lee Corp, 900 F.2d 522, 525 (2d Cir. 

1990). 

 

The test to determine whether there was probable cause for the 

issuance of a search warrant is the same for the interception of wire 

or electronic communications in that the court must undertake a 

“totality of the circumstances approach”. United States v. Rowell, 903 

F.2d 899, 902 (2nd Cir. 1990) citing Illinois v. Gates, 462 U.S. 213, 
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103 (1983). Probable cause is “only the probability, and not a prima 

facie showing, of criminal activity” Illinois v. Gates, 462 U.S. 213, 

235 (1983) citing Spinelli v. United States, 393 U.S., 410, 419 

(1969). In issuing a search warrant, the magistrate’s task is “to make 

a practical, common-sense decision whether, given all the 

circumstances set forth before him, there is a fair probability that 

contraband evidence of a crime will be found in a particular place.” 

United States v. Wagner, 989 F.2d 69, 73 (2nd Cir. 1993) citing 

Illinois v. Gates, 462 U.S. 213,103 (1983). 

    

When the application, in support of the warrant, contains 

information supplied by an informant the court must consider whether 

the information is reliable See Wagner, at 72. Information provided by 

an informant from whom the government has received consistently 

reliable information in the past is likely to be sufficiently reliable 

to establish probable cause. Id. 

  

Finally, when determining whether probable cause for a search 

warrant is stale, the Court looks at the time elapsed between the 

criminal activity and the application for a warrant and the type of 

the crime.  United States v. Ortiz, 143 F.3d 728, 732 (3rd Cir. 1998). 

However, these factors are flexible and should not always be given the 

same weight. The passage of time between the last described act and 

the presentation of evidence is not controlling and is only one factor 
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to be considered. United States v. Singh, 390 F.3d 168, 182 (2rd Cir. 

2004). The kind of property sought and the nature of the crime should 

also be considered when deciding the issue of probable cause for a 

search warrant. United States v. Foster, 711 F.2d. 871, 878 (9th Cir. 

1983). Facts of past criminal activity can be considered by themselves 

too stale but can be found sufficient in establishing a pattern of 

continuing criminal activity leading to the belief that the activity 

was probably not a one-time occurrence. See United States v. Wagner, 

989 F.2d at 75. In United States v. Rowell, the Court states 

“narcotics conspiracies are the very paradigm of the continuing 

enterprises for which the courts have relaxed the temporal 

requirements of non-staleness.” United States v. Rowell, 903 F.2d 899 

quoting United States v. Feola, 651 F. Supp. 1068, 1090.  Furthermore, 

“when the supporting facts present a picture of continuing conduct or 

an ongoing activity…the passage of time between the last described act 

and the presentation of evidence becomes less significant.” United 

States v. Ortiz, 143 F.3d. 728, 732-733 (2rd Cir. 1998) quoting United 

States v. Martino, 664 F.2d. 860, 867 (2nd Cir. 1981). 

 

ARGUMENT 

 The wire interception application contained information developed 

from confidential informants, controlled cocaine purchases and 

surveillance as well as a necessity section advising the Court why 

traditional law enforcement techniques were unsuccessful.  The search 
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warrant application contained all the above-mentioned along with 

various intercepted telephone conversations. 

 When Magistrate Scott considered the defendant’s motion, he 

reviewed the corresponding warrant applications.  The court when 

reviewing the applications, focused on “the totality of the assertions 

contained in the affidavit involving all [emphasis added] the parties” 

rather than just the specific allegations against defendant Williams 

when it found the applications contained probable cause and denied the 

defendant’s argument. {See pages 16-18 of Magistrate Judge Scott’s 

Report and Recommendation dated February 22, 2008}.  Therefore, the 

Court should adopt this portion of the Report and Recommendations. 

 

EVEN IF THE COURT FINDS THE WARRANTS LACKED PROBABLE CAUSE THE 
EVIDENCE IS ADMISSIBLE UNDER UNITED STATES vs. LEON 

 

STANDARD OF REVIEW AND GOVERNING LAW 

United States v. Leon, the Supreme Court held that the 

exclusionary rule does not require the suppression of evidence seized 

by the police in good faith pursuant to a warrant, even if the warrant 

is later held to be defective. See United States v. Leon, 468 U.S 897, 

922 (1984). The good faith exception does not apply to circumstances 

where the police have no reasonable basis for believing that the 

warrant is valid. Id. at 923. There are four specific circumstances 

when the good faith exception does not apply. The good faith exception 
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does not apply to (1) where the issuing magistrate has been knowingly 

or recklessly misled, (2) where the issuing magistrate has wholly 

abandoned a judicial role, (3) where the application is so lacking in 

indicia of probable cause as to render reliance upon it unreasonable 

and (4) where the warrant is so facially deficient that reliance upon 

it is unreasonable. United States v. Barnes, 399 F.Supp. 2d. 169, 180 

(W.D.N.Y 2005) citing US v. Leon, 468 U.S. 897, 923 (1984).  

 

ARGUMENT 

Assuming arguendo if the court finds the warrant applications  

defective nevertheless the evidence recovered from the defendant’s 

residence along with the intercepted telephone conversations were 

obtained by law enforcement who in good faith relied on the warrants. 

  

In the present case, the defendant fails to offer proof as to why 

the good faith exception would be inapplicable.  Therefore, absent 

some allegation that the warrant was based on deliberate falsehoods or 

reckless disregard for the truth, accompanied by an offer of proof 

specifically indentifying that portion of the warrant affidavit 

alleged to be false, the search warrant’s validity is assumed.” Id. at 

178.  
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THE MAGISTRATE JUDGE CORRECTLY CONCLUDED THAT THE GOVERNMENT NEED NOT 
PROVIDE  PRE-TRIAL DISCLOSURE OF THE IDENTITY OF ITS INFORMANTS 

  

STANDARD OF REVIEW AND GOVERNING LAW 

In Rovario v. United States, 353 U.S. 53, 60 (1957), the Supreme 

Court held that the government is not required to disclose the 

identities of informants unless the disclosure is essential to the 

effective preparation of the defense. The purpose behind this 

privilege is to protect the public interest in effective law 

enforcement. Id. at 59. The scope of the privilege is limited by the 

defense’s ability to prove that the identity of the informants is 

essential and highly relevant to a fair defense. Rovario at 60-61.  

See also, United States v. Saa, 859 F.2d 1067, 1073 (2d Cir. 1988), 

cert. denied, 489 U.S. 1089 (1988).   

 

In addition, Rule 16 does not require the government to furnish 

the names of witnesses prior to trial.  United States v. Bejasa, 904. 

F.2d 137, 139 (2d Cir. 1990), cert. denied 498 U.S. 921 (1990). 

 

ARGUMENT  

 

 The defendant argues that since the case is based in part on 

confidential informants, he should be provided with their identities 



10 

 

in order to determine who is going to testify at trial and learn what 

they might say.  However, such an argument fails to demonstrate the 

information is essential to prepare a defense.  Rather, such an 

argument is nothing more than an attempt to have the government reveal 

their witness list prior to trial.  Magistrate Scott found the 

defendant’s argument without merit and this Court should adopt that 

portion of the Report and Recommendations. 

 

CONCLUSION 

 For the reason previously stated, the Court should adopt the 

entire Report and Recommendation of Magistrate Scott. 

 DATED:  Buffalo, New York June 17, 2008. 

 

       Respectfully submitted, 

       TERRANCE P. FLYNN 

UNITED STATES ATTORNEY 

 

     By:  __________________________ 

       s/MICHAEL DiGIACOMO 

       Assistant United States Attorney  
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IN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF NEW YORK  

____________________________________ 

UNITED STATES OF AMERICA,  

V.          07-CR-20-A 

ANDREW WILLIAMS  

Defendant. 

____________________________________   

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on June 17, 2008 I electronically filed the 
foregoing Government’s Response to Defendant’s Objections to Report 
and Recommendations with the Clerk of the District Court using its 
CM/ECF system, which would then electronically notify the following 
CM/ECF participants on this case: 

 

 Robert A. Liebers, Esq. 

 

 

       s/Nell R. Daley 

       Legal Assistant 

 


