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Case No. 22-1461 

 

 

RECOMMENDED ORDER 

 

Administrative Law Judge Brittany O. Finkbeiner conducted the final 

hearing in this case for the Division of Administrative Hearings (“DOAH”) on 

July 27, 2022, by Zoom conference.  

 

APPEARANCES 

For Petitioner:  Sasha Duverney, pro se 

                                4543 Northwest 36th Court 

                                Lauderdale Lakes, Florida  33319 

 

For Respondent: Luis R. Guzman, Esquire 

                                Florida Virtual School 

                                2145 Metrocenter Boulevard, Suite 100 

                                Orlando, Florida  32835 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Florida Virtual School 

("Respondent"), is liable to Petitioner, Sasha Duverney ("Petitioner"), for 

employment discrimination and retaliation.  
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PRELIMINARY STATEMENT 

Petitioner filed a complaint with the Florida Commission on Human 

Relations ("Commission"), alleging that Respondent discriminated against 

her pursuant to chapter 760, Florida Statutes, the Florida Civil Rights Act 

("FCRA"), when it non-renewed her employment contract. The Commission 

conducted an investigation and, on April 15, 2022, issued a determination 

that there was no reasonable cause to conclude that an unlawful employment 

practice occurred. Petitioner submitted a Petition for Relief with the 

Commission on May 16, 2022, seeking review by DOAH. 

 

At the final hearing, Petitioner testified on her own behalf and did not 

call any other witnesses. Petitioner’s Exhibits 14 through 28 were entered 

into evidence. Respondent presented the testimony of senior manager of 

Professional Services, Jillian Cleek; Curriculum department senior manager, 

Amy Heflin; and Curriculum department manager, Keira Nelson. 

Respondent offered Exhibits 1 through 13, which were all admitted into 

evidence. 

 

The two-volume Transcript was filed with DOAH on August 16, 2022. 

Both parties filed proposed recommended orders, which were considered in 

the drafting of this Recommended Order.  

 

Unless otherwise indicated, statutory references are to the 2021 version. 

 

FINDINGS OF FACT 

1. Respondent is a public agency in the state of Florida that provides 

remote education services to K-12 students.  

2. Petitioner is an African-American/black female. She was employed by 

Respondent as a curriculum specialist on the science team from August 2017 

through June 2021.  
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3. All of Respondent’s employees are under annual at-will contracts, which 

are effective from July 1 through June 30 each fiscal year. Accordingly, 

Petitioner was employed under an annual at-will employment contract.  

4. When job performance issues arise, it is Respondent’s practice to issue a 

formal counseling plan after informal coaching efforts have been exhausted. 

If an employee does not successfully complete their counseling plan, or if an 

employee successfully completes the plan but performance deficiencies 

resurface, Respondent typically moves forward with termination of 

employment or non-renewal of the employment contract. 

5. Petitioner’s primary responsibility as a curriculum specialist was to 

develop course content for Respondent’s instructors.  

6. The core competencies by which Respondent measures curriculum 

specialists, based on specific rubrics, are communication, interpersonal skills, 

functional expertise, and customer focus.  

7. Interaction with instructional staff regarding curriculum development 

is the most important aspect of the curriculum specialist’s role because 

instructors are the end users who teach Respondent’s courses to students. 

Further, interpersonal communication with instructors is crucial to 

Respondent’s operations because instructors are the only ones with direct 

connections to the students.   

8. In October 2019, in her role as a curriculum manager, Ms. Nelson asked 

Petitioner if she had a teacher involvement plan, which is a standard part of 

planning that is expected of every curriculum specialist. When Petitioner 

informed Ms. Nelson that she did not have a teacher involvement plan, 

Ms. Nelson reinforced the importance of the plan in that it brings teachers 

to the table and makes sure they are involved in every step of curriculum 

development, thereby resulting in more successful courses being offered. 

9. Subsequently, Ms. Nelson received feedback from instructors 

communicating their frustration with communication challenges regarding 

the efficacy of a biology lab developed by Petitioner. In a virtual science class, 
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communication with the instructor is particularly critical given the inherent 

challenges of students executing labs in a home environment. In contrast to a 

brick-and-mortar school setting, the teacher is not able to rotate around a 

physical lab to assist students.  

10. Ms. Nelson had multiple conversations with Petitioner, which included 

giving her options for better including teachers in her process and offering 

support in facilitating more inclusion.  

11. By January 2020, Ms. Nelson saw that Petitioner was communicating 

with teachers more consistently on her projects.  

12. In March 2020, Petitioner’s performance issues began to recur. Then, 

in June of the same year, Ms. Nelson implemented a performance plan for 

Petitioner, which included 12 weeks of counseling with the goal of improving 

in targeted areas. Petitioner believed that the coaching on her job 

performance was a pretext to harass and bully her. However sincere as 

Petitioner’s belief may be, there is no evidence in the record that indicates 

any motive on Respondent’s part other than improving Petitioner’s job 

performance. 

13. During the counseling meetings, Ms. Nelson found that Petitioner 

could not absorb criticism without becoming defensive. Although Petitioner 

showed improvement in deficient areas, many of the fundamental 

communication struggles persisted. Overall, Ms. Nelson did not think that 

Petitioner was making sufficient progress.  

14. Around February 2021, Ms. Nelson reached out to Ms. Cleek in 

Respondent’s Professional Standards department about her ongoing concerns 

with Petitioner’s performance. At that time, Ms. Cleek advised Ms. Nelson 

that she could move forward with terminating Petitioner’s employment. 

Ms. Nelson, however, decided to wait in order to afford Petitioner another 

chance to improve.  



 

5 

15. Based on her midyear evaluation, Petitioner met with Ms. Nelson and 

Ms. Heflin to have a conversation about performance feedback that Petitioner 

disagreed with. The conversation was ultimately not productive.  

16. Although Respondent believed that there were sufficient grounds to 

terminate Petitioner’s employment, Ms. Nelson instead chose to non-renew 

Petitioner’s contract so she would not have a termination on her record.  

17. On June 3, 2021, Petitioner was notified that her employment contract 

would not be renewed. She subsequently sent an email to the Professional 

Standards department, alleging that she was being harassed, discriminated 

against, and then further retaliated against because her contract was not 

renewed.  

18. Respondent’s Professional Standards department investigated 

Petitioner’s claims, including reviewing documentation and interviewing 

colleagues.  

19. On June 10, 2021, the Professional Standards department sent 

Petitioner correspondence informing her that there was no evidence to 

substantiate her claims.  

20. Petitioner was paid through the month of June 2021, which was the 

duration of her contract.  

21. Petitioner believed that a white male was hired to be her eventual 

replacement before her contract was non-renewed. In fact, Petitioner’s 

position was filled with an African-American female.  

22. The record is devoid of any evidence that Petitioner’s contract was 

non-renewed on the basis of discriminatory or retaliatory intent.  

 

CONCLUSIONS OF LAW 

23. DOAH has personal and subject matter jurisdiction in this proceeding 

pursuant to sections 120.569 and 120.57(1), Florida Statutes. 
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Discrimination Based on Race and Sex 

24. The FCRA, chapter 760, prohibits discrimination in the workplace. 

Among other things, the FCRA makes it unlawful for an employer: 

To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, 

pregnancy, national origin, age, handicap, or 

marital status. 

§ 760.10(1)(a), Fla. Stat. 

25. The FCRA, as amended, is patterned after Title VII of the Civil Rights 

Act of 1964 and 1991 (“Title VII”). Thus, federal decisional authority 

interpreting Title VII is applicable to cases arising under the FCRA. 

Johnson v. Great Expressions Dental Ctrs. of Fla., P.A., 132 So. 3d 1174, 1176 

(Fla. 3d DCA 2014). 

26. The burden of proof in this proceeding is on Petitioner. See Dep’t of 

Banking & Fin., Div. of Sec. & Investor Prot. v. Osborne Stern & Co., 

670 So. 2d 932 (Fla. 1996). To prove a violation of the FCRA, Petitioner must 

establish a prima facie case of discrimination by a preponderance of the 

evidence. See Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 

(Fla. 3d DCA 2009). A preponderance of the evidence is defined as “the 

greater weight of the evidence,” or evidence that “more likely than not” tends 

to prove a certain proposition. S. Fla. Water Mgmt. Dist. v. RLI Live Oak, 

LLC, 139 So. 3d 869, 872 (Fla. 2014). 

27. A plaintiff can establish a prima facie case for discrimination either by 

direct or circumstantial evidence. Direct evidence requires actual proof that 

the employer acted with a discriminatory motive when making the 

employment decision in question. Scholz v. RDV Sports, Inc., 710 So. 2d 618, 

624 (Fla. 5th DCA 1998). Circumstantial evidence, on the other hand, 

requires a petitioner to satisfy the four-prong test established in 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998078150&pubNum=735&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&fi=co_pp_sp_735_624&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_624
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McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). Here, Petitioner’s 

claim is based entirely on circumstantial evidence. 

28. Based on the United States Supreme Court’s analysis in McDonnell 

Douglas, in order to establish a prima facie case based on circumstantial 

evidence, Petitioner must show that she: 

1) belongs to a protected class; 

 

2) was qualified to do the job; 

 

3) was subjected to an adverse employment action; 

and 

 

4) the employer treated similarly situated 

employees outside the class more favorably. 

Id. at 802-03. 

29. If Petitioner were to satisfy all four prongs of the McDonnell 

Douglas framework, then the burden would shift to Respondent to produce 

evidence of a legitimate, non-discriminatory reason for her termination. Id. 

30. Petitioner satisfied the first prong by establishing that she is part of a 

protected class within the meaning of the FCRA, which prohibits 

discrimination, in pertinent part, based on “sex” and “race.” Petitioner 

established that she is an African-American female. 

31. The parties do not dispute that Petitioner meets the criteria for the 

second prong in that she was qualified to the do the job of a curriculum 

specialist, for which she was employed by Respondent. 

32. Petitioner also satisfied the third prong, as the non-renewal of her 

employment contract by Respondent is clearly an adverse employment action, 

which constitutes “a significant change in employment status, such as 

discharge ... .” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 744 (1998). 

33. Petitioner’s claim fails as to the fourth prong, which requires a 

showing that Respondent treated similarly situated employees outside the 

class more favorably. The fourth prong requires an analysis of comparators to 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&pubNum=708&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973126392&originatingDoc=Ie7383f9f788a11e38914df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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illustrate the employer’s disparate treatment of employees. Comparators 

must be “similarly situated in all material respects.” Lewis v. City of Union 

City, Ga., 918 F.3d 1213, 1218 (11th Cir. 2019) (en banc). Although Petitioner 

testified vaguely about a white male employee that she believed was treated 

differently than her, there is insufficient evidence to analyze that person as a 

comparator.  

34. Failure to establish a prima facie case of discrimination ends the 

inquiry. Kidd v. Mando Am. Corp., 731 F.3d 1196, 1202 (11th Cir. 2013). 

Petitioner has not made a prima facie showing, by a preponderance of the 

evidence, that Respondent discriminated against her based on her race or 

sex.  

Retaliation 

35. Section 760.10(7) provides: 

It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

36. An employee can establish that she suffered retaliation under the 

FCRA by proving: (1) she engaged in an activity protected by the FCRA; 

(2) she suffered an adverse employment action; and (3) there was a causal 

connection between the protected activity and the adverse employment 

action. Pennington v. City of Huntsville, 261 F.3d 1262, 1266 (11th Cir. 2001) 

(quoting Olmsted v. Taco Bell Corp., 141 F.3d 1457, 1460 (11th Cir. 1998)). In 

the present case, Petitioner failed to show a causal connection between any 

purported protected activity and Respondent’s adverse employment action 

against her.  

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998115522&pubNum=0000506&originatingDoc=If866bcda79be11d98c82a53fc8ac8757&refType=RP&fi=co_pp_sp_506_1460&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1460
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief. 

 

DONE AND ENTERED this 9th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

BRITTANY O. FINKBEINER 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Luis Remigio Guzman, Esquire 

(eServed) 

 

Henry Graham, Attorney Supervisor 

(eServed) 

Sasha Erica DuVerney 

(eServed) 

 

Mary Ellen Clark, Chief Legal Counsel 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 




