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RECOMMENDED ORDER 

Pursuant to notice, a final hearing in this cause was held in Tallahassee, 

Florida, via Zoom video conference on June 14 and 15, 2022, before Linzie F. 

Bogan, Administrative Law Judge of the Division of Administrative Hearings 

(DOAH). 
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      Judy and Michael Bochenek 
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      Stephanie Alexa McNeff, Esquire 
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STATEMENT OF THE ISSUE 

Whether Respondent violated the Florida Civil Rights Act of 1992, as 

alleged in the Employment Complaint of Discrimination filed by Petitioner. 
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PRELIMINARY STATEMENT 

On April 24, 2019, Brian Bochenek (Petitioner) filed an Employment 

Complaint of Discrimination (Complaint) with the Florida Commission on 

Human Relations (FCHR), and alleged therein that his former employer, 

Seminole County Public Schools (Respondent or School Board), violated 

section 760.10, Florida Statutes (2022),1 by discriminating against him on the 

basis of disability, and retaliating against him for engaging in protected 

activity. The specific allegations of the Complaint were that Petitioner was 

subjected to discrimination by being demoted to a custodial position from a 

teaching position upon his return from a medical leave of absence, and that 

with this demotion, his pay was reduced from $50,000 to $17,000 a year. 

Petitioner also alleged that Respondent threatened to take away his teaching 

tenure. Finally, the Complaint alleged that Respondent failed to place 

Petitioner in a teaching position with physician recommended 

accommodations; and thus, Petitioner had no choice but to submit his 

resignation on March 4, 2019. 

 

The allegations were investigated, and on April 3, 2020, FCHR issued its 

Determination: No Reasonable Cause. A Petition for Relief was filed by 

Petitioner on April 30, 2020. FCHR transmitted the case on December 1, 

2021, to DOAH for assignment of an administrative law judge. The final 

hearing in this cause was scheduled to commence on March 2, 2022. On 

January 27, 2022, an Order Granting Continuance was entered, and the final 

hearing was rescheduled for March 30, 2022. On March 18, 2022, Respondent 

filed a Motion for Continuance, and the final hearing was rescheduled for 

April 26 and 27, 2022. On April 18, 2022, Petitioner filed a Motion for 

                                                           
1 All subsequent references to Florida Statutes will be to the 2022 version, for ease of 

reference. Section 760.10 has been unchanged since 1992, save for a 2015 amendment adding 

pregnancy to the list of classifications protected from discriminatory employment practices. 

Ch. 2015-68, § 6, Laws of Fla. 
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Continuance, and by Order entered on April 21, 2022, the final hearing was 

rescheduled for June 14 and 15, 2022. 

At the final hearing, Petitioner testified on his own behalf and did not 

offer the testimony of any other witnesses. Respondent offered testimony 

from current and former employees Boyd Karns, Dawn Bontz, Carianne 

Reggio, Lynn Besaw, and Mark Russi. Petitioner’s Exhibits 1 through 6, 8, 9, 

11, 13 through 15, 17 through 20, 22, 24, and 27 were admitted into evidence. 

Respondent’s Exhibits 1 through 48 were also admitted into evidence.  

 

A three-volume Transcript of the final hearing was filed with DOAH on 

July 25, 2022. Respondent requested an additional seven days to submit a 

proposed recommended order, and the same was filed on August 11, 2022. 

Petitioner elected not to file a proposed recommended order. Respondent’s 

Proposed Recommended Order was considered in preparing this 

Recommended Order. 

 

FINDINGS OF FACT 

1. Petitioner has a Florida professional educator’s certificate with 

endorsements in social science (grades K-6), physical education (grades K-12), 

elementary education (grades K-6), and educational leadership (all levels). 

Petitioner secured his social science endorsement on or about October 27, 

2001, a physical education endorsement for grades 6 through 12 on or about 

April 19, 2003, and a “K-12” physical education endorsement on or about 

January 22, 2005. Petitioner received his elementary education endorsement 

on or October 2, 2014, and his endorsement in educational leadership in May 

2011. 
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2. Respondent’s personnel records suggest that Petitioner began his 

teaching career with Respondent on July 28, 2004, when he was hired to 

teach social studies at Tuskawilla Middle School.2 

3. On August 9, 1994, Respondent adopted a written job description for 

the position of “teacher” and denoted therein the following essential job 

functions: 

(1) Provide the appropriate educational 

opportunities and instruction for each student, 

according to his/her needs and abilities;  

 

(2) Prepare, in advance, appropriate lesson plans;  

 

(3) Keep accurate records, tests, reports, etc., as 

required by Florida Statutes, Regulations and 

School Board Policy; 

 

(4) Establish and maintain open communication 

with parents, establish and maintain good rapport 

with students, school  personnel, and parents; 

 

(5) Work with fellow teachers, assistants, parent 

volunteers, administrations, etc. in planning for 

instructions; 

 

(6) Participate in staff development and in-service 

training; 

 

(7) Establish and maintain a classroom atmosphere 

conducive to teaching and learning; plan and 

implement use of classroom time effectively; 

 

(8) Implement School Board and school-based 

policies and procedures in order to uphold school 

regulations; 

 

                                                           
2 Respondent’s Exhibit 18, Bates 369, is a copy of a letter from Petitioner wherein he states 

that he has “been a teacher with Seminole County Schools since 2003.” The discrepancy in 

dates is not material to the resolution of the instant dispute and reference to when Petitioner 

began teaching in Seminole County is mentioned only for background informational 

purposes. 
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(9) Work closely with guidance personnel to assist 

students with special needs; [and] 

 

(10) Communicate curriculum and student-related 

information effectively in oral and written mode. 

 

4. The parties agree that in order to perform the essential functions that 

involve direct interaction with students, a teacher must properly supervise 

students so as to ensure that students have a safe environment in which to 

learn. 

A. Summary of Allegations and Evidence 

5. On April 24, 2019, FCHR received Petitioner’s Complaint. In the 

Complaint, Petitioner alleged that March 4, 2019, was the date when the 

“most recent discrimination took place.” March 4, 2019, as further discussed 

below, is when Petitioner submitted to Respondent his letter of resignation. 

The “discrimination statement” in Petitioner’s Complaint is devoid of 

reference to meaningfully significant dates, but the Complaint did note, 

however, that “Claimant was asked to respond to Respondent by 03/10/2019 

[as to] [whether] he would return to the custodial position.” As more fully 

explained below, on July 2, 2018, Petitioner’s physician determined that 

Petitioner was medically unable to return to work and requested that 

Petitioner be placed on medical leave of absence. Because Petitioner did not 

have medical clearance to work, he was not a “qualified individual with a 

disability” since he could not perform the essential functions of his job as a 

teacher “with or without reasonable accommodation.” 

B. Background 

6. Petitioner has long suffered from depression, anxiety, and panic 

attacks. According to Dr. Scott D. Farmer, who has treated Petitioner for 

these issues for many years, “Mr. Bochenek’s condition is exacerbated by 

preoccupation with colleague’s perceptions.” Petitioner’s mental health 

conditions have, at times, impacted his ability to perform his job as a teacher. 
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7. During the 2011-2012 academic term, Petitioner taught at South 

Seminole Middle School. On July 2, 2012, Petitioner’s former physician, 

Dr. Matthew Rosen, completed a report of disability and stated therein that 

Petitioner suffered from “severe anxiety with depression [and] panic attacks.” 

As an accommodation, Dr. Rosen requested that Petitioner have “no 

teaching” responsibilities, and that he “work with one or 2 other people, small 

groups, no children.” 

8. On July 11, 2012, Petitioner’s other physician, Dr. Farmer, also 

completed a report of disability. Dr. Farmer diagnosed Petitioner with 

“refractory major depression, severe without psychotic features, panic 

disorder, [and] generalized anxiety disorder.” Dr. Farmer’s proposed 

accommodations mirrored those suggested by Dr. Rosen. 

9. In support of his July 2012 request for accommodation, Petitioner 

submitted to Respondent certain illuminating information and stated therein 

the following: 

In January 2012 my anxiety worsened but I was 

able to continue teaching, getting an effective 

evaluation and finishing the school year. I was 

hoping to be able to go back into the classroom in 

August, but my doctors have not been able to find 

the right medication to help ease the anxiety. I am 

able to perform intellectually and physically but 

the stress of being in the classroom seems 

overpowering at this time. That is why I am looking 

to perform in other areas outside the classroom. I 

want to continue working for Seminole County 

Schools so that I can continue to receive my health 

benefits, retirement, and maintain my tenure. I 

know that I may have to take a decrease in pay 

until I am able to return to the classroom or an 

administrative position. 

 

10. On July 30, 2012, Petitioner sent the following email to Respondent’s 

representative Dr. Ron Pinnell: 
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Dear Dr. Pinnell: 

 

As requested, I have looked carefully at the current 

jobs available on the hotline (7/30/2012) within 

SCPS. I have also read through the job descriptions 

and chosen jobs that I feel I would be capable of 

doing, and would be appropriate, considering my 

health. Please view attachment (sheet 1) and find a 

list below. 

 

I am concerned about any instructional position 

whatsoever, as I would be alone with students. 

 

In addition to the specific job descriptions below, 

I do feel I could benefit certain departments 

within Seminole County, such as Families in 

Transition, … Title 1, District safety, The Office of 

School Safety and Student Alternative Placement, 

Safe and Drug Free Schools, Risk Management and 

Employee Benefits, Purchasing and Distribution, 

Community Involvement, the Print Department, 

Human Resources, The Foundation, Families in 

Transition, Facilities, [and] Dividends.  

 

11. On July 30, 2012, Dr. Pinnell provided the following response to 

Petitioner: 

Brian: 

 

Thank you for taking the time to investigate those 

positions that you feel you can fill. Unfortunately, 

right now, there are no openings in any of the 

positions you cited. I will give you a call to discuss. 

 

12. In July 2012 Petitioner was a member of the teacher’s union, and his 

representative, Rosa Pickett, assisted with seeking an accommodation for 

Petitioner for the then upcoming 2012-2013 academic year. After multiple 

discussions between Dr. Pinnell, Petitioner, and Ms. Pickett, the parties 

agreed that Petitioner would work in a custodial position which would allow 

him to maintain his health insurance. The ultimate goal was for Petitioner to 

eventually return to his position as a classroom teacher. 
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13. Dr. Pinnell offered credible testimony that while discussing 

Petitioner’s transfer to a custodial position, Petitioner was informed that 

upon acceptance of the custodial position, Petitioner would lose his 

professional service contract due to a break in service. Petitioner accepted the 

transfer to the custodial position. 

14. Shortly after the start of the 2012-2013 academic year, Petitioner, in 

September 2012, was hospitalized due to his illness. In November 2012, 

Petitioner returned as a custodian at Midway Elementary and successfully 

worked the remainder of the 2012-2013 academic year.  

15. For the 2013-2014 academic year, Petitioner was reassigned from his 

position as a custodian to that of paraprofessional at Midway Elementary 

School. It is not clear from the record what brought about this change, but it 

is reasonable to infer that Petitioner’s medical condition improved such that 

he could meet the essential performance responsibilities of the position, 

which included supervising “students at lunch, study time, and in other 

assigned areas.” Petitioner was reappointed as a paraprofessional for the 

2014-2015 academic year. 

16. In December of the 2014-2015 academic year, Petitioner’s medical 

condition improved to the point to where he could return to the classroom as 

a teacher. Accordingly, Petitioner was transferred from the position of 

paraprofessional to that of classroom teacher, and completed the remainder 

of the 2014-2015 academic year without need for accommodation. 

17. Petitioner began the 2015-2016 academic year as a fourth-grade 

teacher at Midway Elementary School. On or about December 16, 2015, 

Petitioner submitted to Respondent a request for leave of absence and stated 

therein that “on October 7th of this year and intermittently since then, 

certain uncontrollable symptoms of my disability have resurfaced and … 

have severely impaired my ability to perform regularly at the level both you 

and I would want.” By correspondence dated January 18 and 26, 2016, 

Petitioner’s physician, Dr. Farmer, submitted documentation in support of 
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Petitioner’s request for leave and stated therein that Petitioner “suffers from 

a serious health condition that renders him unable to perform his job as a 

classroom teacher any longer.” 

18. Petitioner’s request for leave for the remainder of the 2015-2016 

academic year was granted, and he continued on leave through the 2016-2017 

academic year. 

19. On or about February 17, 2017, Dr. Farmer, while Petitioner was still 

on leave, submitted a narrative report to Respondent regarding Petitioner’s 

medical condition. Excerpts from the report state as follows: 

Mr. Bochenek is diagnosed with Generalized 

Anxiety Disorder. The most troubling aspect of 

this disorder is the absence of a predictable pattern 

of symptom emergence. Nearly equal is the 

unpredictable intensity of symptoms he will 

experience. … This makes normal life difficult and 

relaxation impossible. … He does not recognize any 

predictable triggering events which invaryingly 

[sic] lead to the onset of symptoms. … The stress of 

his teaching position responsibilities is not the 

triggering phenomenon. He has had symptoms 

present away from the teaching setting and during 

breaks when no work product or preparation was at 

issue. When his symptoms are quiescent, he suffers 

no limitations in any facet of his day-to-day life, 

socially, recreationally, or professionally. 

 

*  *  * 

 

When Mr. Bochenek experiences significant 

symptom intensity as he did in April 2012 and 

December 2015, simple tasks become nearly 

impossible. He becomes ruminative. This slows 

his task processing, problem solving and accurate 

formulation of the scope of a challenge. He has 

trouble monitoring the evolving scenario and 

reformulating the priority action item that is 

essential for conveying presence and appearing 

to have agency and competence. … Physical 

symptoms accompanying this loss of situation 

readiness and competence are: gastrointestinal 
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distress (bloating, discomfort, reflux, intensified 

colonic alerting perceptions signifying threatening 

of diarrhea), urinary urgency, muscle tension 

generally, headache, hot and cold flushes of the 

skin, numbness or pins and needles perceptions on 

the hands and feet. Accompanying these feelings 

are a compensatory obsessive urge to clean and 

compulsive ritualistic cleaning behaviors. 

 

In the most extreme instances of anxious tension, 

he has lost control of bladder and bowel con-

tinence. … The types of settings that will work best 

for Mr. Bochenek are ones where the routines are 

consistent, task-oriented, and for the most 

part uninturrupted [sic]. Access to a restroom and 

availability of someone to watch his students 

temporarily, when needed, would be ideal. 

 

20. On April 4, 2017, Respondent met with Petitioner and his union 

representative to discuss job placement options for the 2017-2018 academic 

year. A written summary from the meeting notes the following: 

Mr. Bochenek stated he would really like a 

transfer. He feels that going back to Midway would 

cause anxiety because people would question him 

why he missed a year of school. He said it’s 

embarrassing to him and wants a fresh start. 

 

Doesn’t want to return to Midway, Tuskawilla or 

South Seminole. Doesn’t want to have a personal 

conversation about his health with former 

colleagues. … It’s embarrassing, he feels he will be 

considered a joke. 

 

I told him that he needs to look online for job 

openings and start applying and I will look into 

his accommodation requests. I did ask for him to 

have ADA forms completed and returned to me. 

I also gave him a copy of his job description and 

explained his essential job functions and how the 

accommodation process works. He stated since 

he was on leave he couldn’t access jobs as an 

employee. I called the helpdesk and they explained  
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what to do. I then had them to explain it to me, 

then I did a screenshot and gave him a copy. He 

said he understood. I also gave him my card and 

the helpdesk phone number. 

 

These statements attributed to Petitioner are entirely consistent with 

Dr. Farmer’s opinion that Petitioner is hyper-concerned and preoccupied with 

the perceptions of his colleagues. 

21. By correspondence dated May 19, 2017, Respondent informed 

Petitioner of the following: 

Dear Mr. Bochenek: 

 

In summary of our meeting on April 4, 2017, you 

had explained that you were returning from leave 

for the 2017-2018 school year. You requested [the] 

following accommodations: 

 

 * Transfer to a new school 

 * Access to a restroom and/or coverage for 

  restroom breaks, when needed. 

 

Seminole County Public School District has 

approved a transfer for you to Carillon Elementary 

School for the 2017-2018 school year. Additionally, 

SCPS will provide access to a restroom that is close 

in proximity to your classroom if it doesn’t disrupt 

the educational process. Coverage for restroom 

breaks will be provided, as needed. 

 

22. Petitioner began the 2017-2018 academic year as a teacher at Carillon 

Elementary School. According to correspondence from his physician, 

Petitioner, “[o]n Monday, October 23, 2017, [was] treated … for the extremely 

uncomfortable physical symptoms he [was] experiencing because of his 

medical condition, [and] [o]n Wednesday, October 25, 2017, these symptoms 

rendered Mr. Bochenek unable to report to work.” During the latter part of 

the fall semester Petitioner applied for and was granted medical leave from 

December 1, 2017, through December 22, 2017. 
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23. Once again, Petitioner requested a transfer to a different school, and 

on December 12, 2017, Respondent met with Petitioner and his union 

representative to discuss placement options for the spring 2018 semester. 

24. On January 2, 2018, Petitioner sent an email to Respondent’s 

representative, Ms. Carianne Reggio, and inquired as to whether there were 

“any updates on [his] new job placement based on our meeting from 

12/12/2017.” Within minutes of receiving Petitioner’s email, Ms. Reggio 

informed Petitioner that his doctor had not returned any of her calls or 

submitted any documentation to the personnel office. 

25. On Monday, January 8, 2018, Mark Russi sent an email, with a copy 

to Petitioner’s union representative, advising that Petitioner was being 

transferred from Carillon Elementary School to Markham Woods Middle 

School, and that Petitioner would teach U.S. History as a long-term 

substitute. The email also advised that Petitioner was to report to work on 

Friday, January 12, 2018.  

26. Included in the record is an undated “physician’s report of disability” 

that is signed by Dr. Farmer. The document is identified in the record as 

SBSC_000042. (Respondent’s Exhibit 5) Immediately above the signature 

block of the form, the following question and handwritten response appear: 

“What accommodations can be made to help the employee perform the 

essential functions of their job? – See reverse for response.” Dr. Farmer’s 

response to the question appears to have been separated from the form when 

compiling exhibits for the final hearing. However, in combing the record, it 

reasonably appears that SBSC_000047 (Respondent’s Exhibit 7 and 5A) is 

Dr. Farmer’s response to the question and it reads as follows: 

Accommodations: A transfer to a new school would 

be ideal. Mr. Bochenek’s condition is exacerbated 

by preoccupation with colleagues’ perceptions. 

Transfer to a new school would eliminate that 

source of apprehension. Restroom access is a 

pivotal accommodation for Mr. Bochenek. Physical 

education allows for cross-coverage of students by 
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the corresponding female assigned to the physical 

education section while Mr. Bochenek excuses 

himself. … If a physical education position is not 

available, a Middle School Social Studies 

assignment would allow for gastrointestinal 

symptoms to be managed every 50 minutes. An 

alternative acceptable deployment would be 2nd or 

3rd grade.  

 

Provision of access to a convenient staff bathroom 

is an important accommodation. This will require a 

staff person to be available to watch his students 

temporarily when needed for his health concerns. 

 

27. Given that on January 8, 2018, Petitioner was transferred to a new 

school, as suggested by Dr. Farmer, and that he was assigned to teach social 

studies (also suggested by Dr. Farmer), it is reasonable to conclude that 

Mr. Russi was in receipt of Dr. Farmer’s undated physician’s report of 

disability as referenced above.  

28. Petitioner reported to Markham Woods Middle School and worked for 

one day. On Sunday, January 14, 2018, Petitioner’s father sent the following 

email message to Ms. Reggio: 

I am sorry about this note about Brian so tell me 

who I can work with until your return. Friday was 

a disaster. He was unable to discuss situation with 

principal, we understand how busy they are. More 

than a few students recognize Brian as a custodian 

from his previous school assignment. He has one 

subject but 3 preps, regular, advanced, pre AP. No 

one knows about his restroom needs (bowel 

problem caused by anxiety). Two days a week his 

classes run for 1:29 minutes each before a class 

change then another 1:29 class. One day no break 

except lunch. Restroom is opposite end of hall about 

40 yards. After school Brian wanted to talk to 

Principal, she was busy with other issues (again 

understandable). We discussed pupil interaction, 

certainly not a great deal of pupil self discipline, 

but it did work for current teacher. E.g. drinking 

soda while class in session, using cell phones at 
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will, walking around room while teacher is 

teaching. All problems Brian would have to solve. 

Brian said pupils did love their teacher. This is not 

a good fit for Brian. Trip to work 30 minutes no 

traffic, traffic 45 minutes. What do we do next they 

expect him there Tuesday. He can not show up 

positive about this. Help, this will lead to continued 

failure. We need to call Reggio about this. Help I 

too feel very helpless. Again as Dad I am so sorry 

about loss and having to deal with us. 

 

29. On Monday, January 15, 2018, Petitioner sent Ms. Reggio an email, 

which states in part as follows: 

Everything … that my father stated is accurate and 

this placement is not conducive for my health. In 

addition, I had three incidents of loose bowels 

during my work day on Friday during instructional 

time and this is a documented side effect of my 

anxiety. 

 

I have informed my principal that I would not be in 

attendance tomorrow (Tuesday, January 16) due to 

my health. I need you and Mr. Rock [union 

representative] to communicate to Markham Woods 

on my behalf that I will not be returning there due 

to my health concerns. … I need an extension on 

my medical leave until we are able to get the 

information from Dr. Farmer and find an alternate 

placement that is suitable. 

 

30. Ms. Reggio replied to Petitioner’s email and informed Petitioner that 

since he had “been placed twice in a short period of time … [she’ll] need to 

meet with Boyd Karns to determine the next course of action.” 

31. On January 18, 2018, a meeting was held to discuss Petitioner’s 

circumstances. Minutes from the meeting indicate that Petitioner, Curt Rock, 

Boyd Karns, Mark Russi, and Carianne Reggio were in attendance. Petitioner 

denies that he attended the meeting and suggests that the existence of the 

meeting was fabricated by Respondent. Contrary to Petitioner’s assertion, the 

credible evidence establishes that a meeting to discuss Petitioner’s 
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employment options took place on January 18, 2018. While the evidence does 

not establish that Petitioner personally attended the meeting, the evidence is 

clear that Petitioner was nevertheless made aware of information discussed 

during the meeting. 

32. Notes from the meeting reflect that after exploring various placement 

options, “[d]iscussions ensued regarding if a custodial position may be the 

best option at this time, [and that] [a]ll indicated that a custodial position 

may be the best fit based on what Mr. Bochenek shared.” 

33. On February 6, 2018, Ms. Reggio informed Petitioner that a custodial 

position was available at Midway Elementary School with an immediate start 

date. There is no evidence that Petitioner himself sent a reply to Ms. Reggio’s 

missive, but Mr. Rock, Petitioner’s union representative, sent the following 

reply to Ms. Reggio on Petitioner’s behalf: 

Hi Cari, 

 

Midway would not be an appropriate placement for 

Brian. That is the school he was teaching at when 

this all started two years ago so his former 

students are there and colleagues. I would 

appreciate if the District could continue looking for 

a better custodial placement for Brian. 

 

Thanks, 

 

Curt 

 

34. Mr. Rock’s reply did not indicate in any way that Petitioner was 

surprised by Respondent’s offer that Petitioner work as a custodian for the 

Spring 2018 semester. Instead, Mr. Rock conveyed, on Petitioner’s behalf, 

that placement at Midway Elementary School was inappropriate and that 

there was hopefully “a better custodial placement for Brian.”  

35. Petitioner rejected Respondent’s offer to employ him as a custodian at 

Midway Elementary School, and instead, requested to go on medical leave for  
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the remainder of the Spring 2018 semester. Respondent granted Petitioner’s 

request. 

36. There is no indication of record that Petitioner made any attempt 

during the Spring 2018 semester to identify available jobs advertised by 

Respondent that he believed would provide a reasonable accommodation for 

his condition. 

37. On or about April 7, 2018, Dr. Farmer submitted a “reasonable 

accommodation request form” to Respondent. The form did not alter any of 

Dr. Farmer’s earlier opinions with respect to Petitioner’s medical condition. 

The correspondence did, however, offer further illuminating information by 

noting that Petitioner, when his anxiety-caused symptoms flared up, had, in 

addition to symptoms of irritable bowel syndrome, “moderate” impairment of 

his ability to “manage multiple priorities, [deal with] intense customer 

interaction, multiple stimuli, [and] frequent change.” Dr. Farmer also noted 

that Petitioner suffered from mild impairment to his “short-term memory, 

long-term memory, attention span, reasoning, anal[ytical abilities], verbal 

and written communication” skills. 

38. It is reasonable that, when symptomatic, Petitioner’s impairments and 

limitations would prevent him from, at a minimum, providing “appropriate 

educational opportunities and instruction,” maintaining “a classroom 

atmosphere conducive to teaching and learning,” and performing several of 

the other essential functions associated with the job of “teacher.” 

39. Dr. Farmer suggested as an accommodation that the School Board 

should “[c]onsider deploying Mr. Bochenek at Journeys or hospital home 

bound services [or] physical ed[ucation] as adequate placement because there 

is always a fellow teacher available to cover his students.” There is no 

evidence that positions within the categories suggested by Dr. Farmer were 

available during the 2018-2019 academic term. 
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C. Basis for Current Charge of Discrimination 

40. By letter dated May 24, 2018, Respondent informed Petitioner that for 

the 2018-2019 academic year, which began in August 2018, he would be 

placed as a custodian at Heathrow Elementary.  

41. Petitioner, by correspondence dated June 21, 2018, informed 

Respondent of the following: 

By having to accept this position, I am being 

demoted and taking a position with much less pay. 

This placement is not helping with my current 

medical condition. At this time, I feel I have to 

accept this position to remain employed by SCPS; 

so that I do not lose my benefits of 14 years of 

teaching service in the county. I have had no other 

offer of a position that met with the 

accommodations given to you by my physician on 

the physical form you requested from my physician, 

Scott Farmer, M.D. in May, 2018. Please reconsider 

extending my medical leave. 

 

There is no evidence that Petitioner, after receiving Respondent’s May 2018 

correspondence, made any attempt to identify available jobs that he believed 

that he could perform with or without a reasonable accommodation. Instead, 

Petitioner, once again, asked Respondent to “reconsider extending [his] 

medical leave.”3 

42. By letter dated July 2, 2018, Dr. Farmer informed Respondent that 

“[i]n April of 2018, I wrote that Mr. Bochenek could return to work, but upon 

examining him today, he needs to go back on medical leave.” Also on July 2, 

2018, Petitioner submitted to Respondent an application for extended sick 

leave without pay for an undetermined amount of time beginning on or about 

                                                           
3 Generally, the employer and employee must engage in an interactive process to determine 

an appropriate position for the employee. However, once the employee’s request for leave is 

granted, as was the case in the instant dispute, the employer’s duty to assist the employee 

with finding a vacant position while the employee remains on leave is likely abated. Cf. 

Albert v. Smith’s Food & Drug Centers, Inc., 356 F.3d 1242, 1252 (10th Cir. 2004)(“an 

employer’s duty to identify vacant positions arises when the employee requests reassignment 

and ends after the employer determines that no positions are available or will become 

available in the fairly immediate future.”). 
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August 3, 2018. Petitioner’s request for leave was approved for the 2018-2019 

academic term. 

43. By letter dated July 26, 2018, Respondent’s director of employee and 

governmental relations/personnel, Mark Russi, sent Petitioner a “standard 

letter that goes out to everybody.” The letter informed Petitioner that per the 

collective bargaining agreement between the union and the school Board, he 

was entitled to two consecutive years of approved leave and the 2018-2019 

academic term would be his second consecutive year. The letter went on to 

advise Petitioner of the following: 

You will receive information from the Human 

Resources Department in January 2019, requesting 

that you respond by the March 10, 2019 notification 

deadline of your intent for the 2019-2020 school 

year. You will need to submit your intent to 

Mr. Brett White, Principal, Heathrow Elementary 

School on or before March 10, 2019. Failure to 

comply by the March 10, 2019 deadline may result 

in termination for default.  

 

44. Petitioner testified that he believed that his employment would be 

terminated at the end of the 2018-2019 academic year because that would be 

the end of his second consecutive year of approved leave. Accordingly, on or 

about March 4, 2019, Petitioner, while on medical leave, submitted to 

Respondent the following correspondence: 

To: Whom This May Concern 

 

From: Brian Bochenek 

 

Re: Resignation Letter 

 

This letter will serve as my notice to resign from 

my position at Seminole County Public Schools. 

Please accept this letter as my intention to resign 

in two weeks from the date of this letter. 
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I greatly appreciate the opportunities I was given 

at Seminole County Public Schools, and I will 

always value the skills and knowledge I gained 

from my time there. Thank you again. 

 

Best Regards, 

 

Brian Bochenek 

 

45. At no time did Petitioner, after receiving Mr. Russi’s letter of July 26, 

2018, make inquiry of Respondent as to whether his leave could be extended, 

nor did he make an effort to identify available jobs that he believed he could 

perform.  

 

CONCLUSIONS OF LAW 

46. The Division of Administrative Hearings has jurisdiction of the subject 

matter of and the parties to this proceeding. §§ 120.569, 120.57(1), and 

760.11(7), Fla. Stat. (2022). 

47. The Florida Civil Rights Act of 1992 (Florida Civil Rights Act or 

FCRA), chapter 760, prohibits discrimination in the workplace. The FCRA is 

modeled after Title VII of the Civil Rights Acts of 1964 and 1991, 42 U.S.C. 

§ 2000, et seq. (Title VII), so that federal case law regarding Title VII is 

applicable to construe the FCRA. See Castleberry v. Edward M. Chadbourne, 

Inc., 810 So. 2d 1028, 1030 (Fla. 1st DCA 2002). 

48. Section 760.10 states the following, in relevant part: 

(1) It is an unlawful employment practice for an 

employer:  

 

(a) To discharge or to fail or refuse to hire any 

individual, or otherwise to discriminate against any 

individual with respect to compensation, terms, 

conditions, or privileges of employment, because of 

such individual’s race, color, religion, sex, national 

origin, age, handicap, or marital status. 

 

* * * 
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(7) It is an unlawful employment practice for an 

employer, an employment agency, a joint labor-

management committee, or a labor organization to 

discriminate against any person because that 

person has opposed any practice which is an 

unlawful employment practice under this section, 

or because that person has made a charge, testified, 

assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this 

section. 

 

49. The School Board is an “employer” as defined in section 760.02(7), 

which provides the following: 

(7) “Employer” means any person employing 15 or 

more employees for each working day in each of 20 

or more calendar weeks in the current or preceding 

calendar year, and any agent of such a person. 

 

50. In the present case, Petitioner alleges that the School Board 

discriminated against him on the basis of disability and retaliation against 

him for engaging in legally protected activity. When a charge of 

discrimination is based on a disability, the FCRA is construed in accordance 

with the Americans with Disabilities Act (ADA), 42 U.S.C. § 12101, et seq. See 

D’Angelo v. ConAgra Foods, Inc., 422 F.3d 1220 (11th Cir. 2005); Razner v. 

Wellington Reg’l Med. Ctr., Inc., 837 So. 2d 437 (Fla. 4th DCA 2002). 

51. Florida courts have determined that federal case law applies to claims 

arising under the Florida Civil Rights Act, and as such, the United States 

Supreme Court’s model for employment discrimination cases set forth in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 

668 (1973), applies to claims arising under section 760.10, absent direct 

evidence of discrimination. See Harper v. Blockbuster Entm’t Corp., 139 F.3d 

1385, 1387 (11th Cir. 1998); Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 

n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991). 
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52. “Direct evidence is ‘evidence, which if believed, proves existence of fact 

in issue without inference or presumption.’” Rollins v. TechSouth, Inc., 833 

F.2d 1525, 1528 n.6 (11th Cir. 1987)(quoting Black’s Law Dictionary 413 (5th 

ed. 1979)). Petitioner offered no evidence that would satisfy the stringent 

standard of direct evidence of discrimination. 

53. Under the McDonnell Douglas analysis, in employment discrimination 

cases, Petitioner has the burden of establishing, by a preponderance of the 

evidence, a prima facie case of unlawful discrimination. If the prima facie 

case is established, the burden shifts to the employer to rebut this 

preliminary showing by producing evidence that the adverse action was 

taken for some legitimate, non-discriminatory reason. If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to show by a 

preponderance of the evidence that the employer’s offered reasons for its 

adverse employment decision were pretextual. See Texas Dep’t of Cmty. Aff. v. 

Burdine, 450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981). 

54. Using the McDonnell Douglas framework as applied to ADA cases, 

Petitioner has the burden to establish by a preponderance of the evidence a 

prima facie case of unlawful employment practice by demonstrating that: 

(1) he has a disability; (2) he was a qualified individual; (3) Respondent took 

an adverse action as it relates to Petitioner’s employment; and 

(4) Respondent took that action because of Petitioner’s disability. See Leme v. 

S. Baptist Hosp. of Fla., Inc., 248 F. Supp. 3d 1319, 1339 (M.D. Fla. 2017). 

55. Under the FCRA, a prima facie case of retaliation requires Petitioner 

to prove, by a preponderance of the evidence: (1) that he engaged in a 

statutorily protected activity; (2) that an adverse employment action 

occurred; and (3) that the adverse action was related to the protected 

activities. § 760.10(7), Fla. Stat. See Chapter 7 Trustee v. Gate Gourmet, Inc., 

683 F.3d 1249, 1258 (11th Cir. 2012). 

56. Petitioner has 365 days from a perceived incident of discrimination to 

file a claim with the FCHR. Sheridan v. State, Dep’t of Health, 182 So. 3d 
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787, 789 (Fla. 1st DCA 2016)(“[C]laims that are not timely filed are time-

barred”). Liu v. Univ. of Miami, 138 F. Supp. 3d 1360, 1369 (S.D. Fla. 2015). 

As Petitioner filed his complaint of discrimination on April 24, 2019, any 

evidence of discrimination presented prior to April 24, 2018, is barred by the 

statute of limitations. 

Prima Facie Evidence of Alleged Discrimination Based on Disability 

57. The ADA defines “disability” as a physical or mental impairment that 

substantially limits one or more major activities, there is a record of such an 

impairment, or the employer regards the employee as having such an 

impairment. See 42 U.S.C. § 12102(1). Petitioner has an extensive history 

related to his inability to, at times, control his bowels. See Workman v. Frito-

Lay, Inc., 165 F.3d 460, 467 (6th Cir. 1999)(irritable bowel syndrome may 

substantially limit the major life activity of bowel control). Petitioner, at all 

times material hereto, suffered from a disability that substantially limited 

his ability to perform one or more major life activities.4 

58. As it relates to the instant case, a qualified individual is an individual 

who: (1) has the skill, experience, education, and other job-related 

requirements for teacher; and (2) can do the essential functions of the job – 

with or without a reasonable accommodation. Cleveland v. Policy Mgmt. Sys. 

Corp., 526 U.S. 795, 806, 119 S. Ct. 1597, 1603, 143 L. Ed. 2d 966 (1999); 

Minus v. Miami-Dade Cnty., No. 19-CV-25113, 2021 WL 1318384 (S.D. Fla. 

Apr. 8, 2021). An accommodation is reasonable if “it enables the employee to 

perform the essential functions of the job.” Lucas v. WW. Grainger, Inc., 257 

F.3d 1249, 1255 (11th Cir. 2001). 

59. Petitioner satisfies the first prong of the “qualified individual” analysis 

in that at all times relevant hereto he possessed a Florida professional  

 

                                                           
4 Petitioner advised during the final hearing that he receives Social Security Disability 

Insurance (SSDI) benefits. The record does not indicate the commencement date of 

Petitioner’s SSDI benefits or whether his irritable bowel syndrome was the condition upon 

which his claim for disability was based. 
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educator’s certificate with endorsements in social science, physical education, 

elementary education, and educational leadership. 

60. Although Petitioner has the proper educational experience and skills 

to work as a teacher, the evidence shows that Petitioner could not perform, 

with or without a reasonable accommodation, the essential functions of the 

job of a teacher.  

61. “[E]ssential functions ‘are the fundamental job duties of a position that 

an individual with a disability is actually required to perform.’” Leme, 248 

F. Supp. 3d at 1337 (quoting Holly v. Clairson Indus., L.L.C., 492 F.3d 1247, 

1255 (11th Cir. 2007)). 

62. In addition to those essential functions expressly enumerated in the 

job description for a “teacher,” the parties agree that keeping students safe is 

of utmost importance and an essential function of the position. 

63. It is clear from all of the evidence, that Petitioner, with or without an 

accommodation, was unable to perform one or more of the essential functions 

of a teacher. 

64. Petitioner’s disability first presented itself in 2012 when it reached a 

point where he could not teach, as indicated not only by himself but also by 

his physicians. Thus, without an accommodation, Petitioner undoubtedly 

could not perform the essential functions of a teacher. This is supported by 

the fact that the last full year of teaching Petitioner was able to complete was 

the 2011-2012 academic term. 

65. Petitioner returned to work for Respondent in various positions from 

November 2012 until 2015 when his symptoms, once again, prohibited him 

from teaching. In 2015, Petitioner notified his principal that he could not 

perform the essential functions of a teacher and requested a leave of absence. 

Subsequently, Respondent sought physician reports from Petitioner’s 

physicians. 

66. In response to the request for Petitioner’s physician reports, 

Respondent received a letter dated February 17, 2017, from Dr. Scott 
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Farmer. The letter indicated that when Petitioner’s symptoms were mildly 

present, he could experience impairment to his concentration, reduced 

stamina for tasks, memory inefficiency, and other impairments. Dr. Farmer 

also indicated that when Petitioner’s symptoms were significant, simple tasks 

became impossible. Importantly, Dr. Farmer noted that the emergence of 

Petitioner’s symptoms was unpredictable.  

67. Despite Dr. Farmer indicating that Petitioner could not perform the 

essential functions of the teaching position when his symptoms were present, 

Dr. Farmer did make recommendations to help manage Petitioner’s 

disability, including providing him access to a restroom and the availability 

of someone to watch his students temporarily, when needed.  

68. Respondent accepted Dr. Farmer’s recommendations and consistent 

therewith offered Petitioner a teaching position at Carillon Elementary 

School. In addition to sending Petitioner to a new school, the accommodations 

also included placing Petitioner in a classroom with close proximity to a 

restroom and coverage for Petitioner’s classroom when needed. Despite these 

accommodations, Petitioner stated that he was unable to perform the 

essential functions of the position. 

69. After Petitioner’s failed effort at Carillon, Respondent offered 

Petitioner another accommodation as a U.S. history teacher at Markham 

Woods Middle School. This accommodation complied with his physician’s 

recommendations by providing Mr. Bochenek another transfer to a new 

school, a middle school position, a social studies position, restroom access 

nearby, and coverage for his classroom when needed. Once again, Petitioner 

was incapable of performing in this role as evidenced by his inability to 

complete even one full day in this teaching position due to his incontinence. 

70. Following Petitioner’s inability to perform the essential functions of a 

teacher in two teaching positions in as little as a two-month span, Dr. Farmer 

eventually submitted a detailed report on April 17, 2018, and noted therein 

that when Petitioner’s symptoms were present, he had a moderate limitation 
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on his abilities to manage multiple priorities, handle intense customer 

interaction, handle situations when multiple stimuli are present, and 

function when there is frequent change. A limitation on any one of these 

functions poses a danger to students. For example, if a student hurts himself 

in class while another student is misbehaving, a teacher must be able to 

handle the situation swiftly and with full faculties so as to mitigate any 

further risk of harm.  

71. One of the essential functions of a teacher is to be able to communicate 

curriculum and student-related information effectively in oral and written 

mode, yet Petitioner’s physician indicated that Mr. Bochenek’s disability, 

when symptomatic, could impair his verbal and written communication 

skills. This is essential to the functions of a teacher. Additionally, Petitioner’s 

compromised ability to manage multiple priorities, and to fully function when 

confronted with frequent change, would also impair his ability to perform the 

essential responsibility of maintaining a classroom atmosphere that is 

conducive to teaching and learning. 

72. Petitioner’s psychiatrist reiterated in his April 17, 2018, report that 

Mr. Bochenek required prompt coverage for his classroom when symptoms 

were present and access to a nearby restroom, otherwise he could not perform 

any of the essential functions of his job. Yet, when these accommodations 

were provided at Carillon Elementary School and Markham Woods Middle 

School, Mr. Bochenek still could not perform the essential functions of his job 

as a teacher. 

73. Both Petitioner and Dr. Farmer suggested as an accommodation that 

Mr. Bochenek should be placed in a physical education (P.E.) teaching 

position and paired with another teacher so that when episodic symptoms 

arose (i.e. bowel symptoms), he would be able to rely upon the other teacher 

to cover for him while he attended to his restroom needs.  

74. As an initial matter, the evidence indicates that there were no 

available P.E. positions when Respondent was seeking this option as an 
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accommodation. It is well established that reassignment is not a reasonable 

accommodation where no vacancies are available. See Lucas, 257 F.3d at 

1257. 

75. Furthermore, the proposed accommodation of pairing Respondent with 

another teacher who would be required to cover for Respondent would, as a 

practical matter, mean that Respondent’s essential duties, albeit on a 

temporary basis, would be reassigned to another teacher. A “buddy system” is 

not a reasonable accommodation because “[a]n employer… is not required to 

reallocate essential functions.” Leme, 248 F. Supp. 3d at 1346 (citing Tetteh v. 

Waff Television, 638 F. App’x 986, 987 (11th Cir. 2016)(“[e]ven if [the 

employer] could have assigned another [employee] to assist [the disabled 

plaintiff], the ADA does not require an employer ‘to reallocate job duties in 

order to change the essential functions of a job.’”). See also Williams v. Univ. 

of Michigan, 2010 WL 5129888, at *4 (Mich. Ct. App. Dec. 16, 2010)(finding 

that giving plaintiff a “work buddy” to correct his mistakes is “not the same 

as plaintiff’s being able to perform his own duties with the accommodation.”). 

76. Additionally, and perhaps more importantly, Petitioner, as previously 

noted, was scheduled to begin working in a custodial position in August 2018, 

and it is this offered position which provides the foundation upon which 

Petitioner’s instant Complaint rests. As noted above, on or about July 2, 

2018, Dr. Farmer informed Respondent that Petitioner was unable to work 

and needed “to go back on medical leave.” In other words, Dr. Farmer was of 

the opinion that there were no reasonable accommodations to be provided by 

Respondent that would allow Petitioner to perform the essential functions of 

his job as a teacher. This meant that as of July 2, 2022, there was no longer a 

question as to whether Petitioner could perform with or without 

accommodation the essential functions of his job; he could not. 

77. Petitioner has failed to demonstrate that he is a qualified individual. 

The analysis normally ends here, as Petitioner has failed to establish an 

element essential to a prima facie case of discrimination. See Pace v. S. Ry. 
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Sys., 701 F.2d 1383 (11th Cir. 1983). Nevertheless, even if Petitioner were 

able to establish that he was a qualified individual, the record establishes 

that no adverse action was taken as explained below.  

78. An adverse employment action is one that “impact[s] the ‘terms,  

conditions, or privileges’ of [a] plaintiff’s job in a real and demonstrable way.” 

Davis v. Town of Lake Park, Fla., 245 F.3d 1232, 1239 (11th Cir. 2001). 

79. Petitioner alleges that he suffered an adverse employment action 

because Respondent, for the 2019-2020 academic term, “demoted” him to a 

custodial position; and, as a consequence thereof, he was forced to resign from 

his position. 

80. “[E]mployee resignations are presumed to be voluntary” and “this 

presumption will prevail unless [the employee] comes forward with sufficient 

evidence to establish that the resignation was involuntarily extracted.” 

Hargray v. City of Hallandale, 57 F.3d 1560, 1568 (11th Cir. 1995). 

81. An employee’s resignation will be deemed involuntary where: (1) the 

employer forces the resignation by coercion or duress; or (2) the employer 

obtains the resignation by deceiving or misrepresenting a material fact to the 

employee. Id. 

82. In determining whether an employee’s resignation was involuntarily 

extracted, courts are to consider “whether, under the totality of the 

circumstances, [Respondent’s] conduct in obtaining the resignation deprived 

[Petitioner] of free will in choosing to resign.” See Rodriguez v. City of Doral, 

863 F.3d 1343, 1352 (11th Cir. 2017).  

83. As an initial matter, the evidence shows that Petitioner was never 

“demoted.” The evidence does show, however, that after Petitioner was 

unable to perform his job as a teacher, with accommodations provided at both 

Carillon and Markham Woods, Respondent, after conferring with Petitioner’s 

union representative, offered Petitioner a custodial position so that he could 

maintain his health insurance. At the beginning of the Spring 2018 semester, 

Respondent’s offer to place Petitioner as a custodian at Midway Elementary 
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School was rejected, and a counteroffer was made by Petitioner’s union 

representative wherein he asked “if the District could continue looking for a 

better custodial placement for Brian.” For the duration of the Spring 2018 

academic term, Petitioner never worked as a custodian, and instead elected 

to remain on leave without pay status.  

84. In May 2018, Respondent, as a follow up to the union representative’s 

request to find “a better custodial placement for Brian,” informed Petitioner 

that for the 2018-2019 academic term, he would be assigned to work as a 

custodian at a location that Respondent believed would be a better placement 

for him. Additionally, the evidence indicates that in April 2018, Petitioner’s 

physician provided additional information that solidified Respondent’s 

determination that Petitioner could no longer perform the essential 

requirements of the job as a teacher. 

85. As previously noted, Petitioner’s physician, on or about July 2, 2018, 

which was before the commencement of the 2018-2019 academic term, 

notified Respondent that despite his previous opinion that Petitioner could 

return to work (with accommodations), he had recently examined Petitioner 

and determined that “he needs to go back on medical leave.” The practical 

effect of Dr. Farmer’s letter was that it communicated to Respondent that 

Petitioner was, at that time, incapable of performing any work whatsoever. 

So, when Petitioner submitted his letter of resignation on or about 

February 28, 2019, he did so while in a posture of having not been cleared by 

Dr. Farmer to return to work.  

86. In considering the totality of the circumstances, it is clear that 

whatever tenuous connection existed between Petitioner’s resignation in 

February 2019 and Respondent’s May 2018 letter advising Petitioner of his 

placement as a custodian beginning in August 2018, that connection was 

severed by the intervening opinion of Dr. Farmer wherein he determined that 

as of July 2018 Petitioner was medically unable to work.  
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87. The evidence establishes that Petitioner voluntarily resigned his 

employment with Respondent, and that he did not suffer an adverse 

employment action resulting from Respondent’s conduct. 

88. As for Petitioner’s claim of retaliation, it is well established that in 

order to prove a prima facie case of retaliation, Petitioner must show that: 

(1) he engaged in a statutorily protected expression; (2) he suffered a 

materially adverse action; and (3) there was a causal link between the 

adverse action and his protected expression. Lucas, 257 F.3d at 1260–61; 

Fleming v. Boeing Co., 120 F.3d 242, 248 (11th Cir. 1997).  

89. As noted above, Petitioner was not subjected to an adverse 

employment action by Respondent and, consequently, is unable to prove each 

element necessary to demonstrate that he was the victim of illegal retaliatory 

conduct by Respondent. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order finding that Respondent, The School Board of Seminole County, 

did not commit an unlawful employment practice as alleged by Petitioner, 

Brian Bochenek, and denying Petitioner’s Employment Complaint of 

Discrimination. 

 

DONE AND ENTERED this 9th day of September, 2022, in Tallahassee, Leon 

County, Florida. 

S  

LINZIE F. BOGAN 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of September, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

(eServed) 

 

Stephanie Alexa McNeff, Esquire 

(eServed) 

 

Francis H. Sheppard, Esquire 

(eServed) 

Brian Bochenek 

(Address of Record) 

 

Chase E. Hattaway, Esquire 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 




