
 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

MATALYN JOHNSON, 

 

     Petitioner, 

 

vs. 

 

UCEDA SCHOOL OF ORLANDO OBT, INC., 

 

     Respondent. 

                                                                 / 

 

 

 

 

Case No. 21-2546 

 

RECOMMENDED ORDER 

On January 26, 2022, Administrative Law Judge Hetal Desai of the 

Division of Administrative Hearings (DOAH) held a final hearing involving 

disputed issues of fact via Zoom teleconferencing. 

 

APPEARANCES 

For Petitioner:  Ka’Juel Washington, Esquire 

      The Washington Trial Group, PLLC 

      37 North Orange Avenue, Suite 500 

      Orlando, Florida  32801 

 

For Respondent: Chris Kleppin, Esquire 

      The Kleppin Law Firm 

      8751 West Broward Boulevard, Suite 105 

      Plantation, Florida  33324 

 

STATEMENT OF THE ISSUE 

Whether Respondent discriminated against Petitioner based on her race, 

gender, and disability in violation of the Florida Civil Rights Act of 1992, 

chapter 760, Florida Statutes (2020) (FCRA), when it failed to hire her.1 

 

                                                           
1 All references to the Florida Statutes and Florida Administrative Code are to the versions 

in effect in 2020. 
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PRELIMINARY STATEMENT 

On January 29, 2021, Matalyn Johnson (Ms. Johnson or Petitioner) filed 

an Employment Complaint of Discrimination (Charge) (FCHR No. 2021-

28223) with the Florida Commission of Human Relations (FCHR) against 

Uceda School of Orlando OBT, Inc. (Uceda OBT). The Charge alleged Uceda 

OBT discriminated against Petitioner on the basis of her race, gender, age, 

and disability when it failed to hire her. 

 

Ms. Johnson had previously filed a Complaint of Discrimination (FCHR 

No. 2020-24645) with FCHR on April 20, 2020, making the same factual 

allegations based on race, color, sex, disability, and age but against another 

entity, Uceda School of Orlando, Inc. (Uceda Orlando). On October 9, 2020, 

FCHR issued a “Determination: Reasonable Cause,” finding reasonable cause 

existed to believe Uceda Orlando discriminated against Ms. Johnson based on 

her disability, but not based on any other protected basis. On November 10, 

2020, Ms. Johnson filed a Petition for Relief alleging Uceda Orlando had 

failed to hire her because of her disability and race. FCHR transferred the 

Petition to DOAH on November 10, 2020, where it was assigned to the 

undersigned and set for hearing (DOAH Case No. 20-4958). A final hearing in 

FCHR No. 2020-24645 was held August 18, 2021, and a Recommended Order 

recommending dismissal was rendered September 9, 2021. Johnson v. Uceda 

School of Orlando, Inc., DOAH Case No. 20-4958 (Fla. DOAH Sept. 9, 2021; 

Fla. FCHR Nov. 19, 2021). The dismissal was based on a finding that Uceda 

Orlando was not the “employer” as defined by the FCRA. Nothing in that 

case, however, prevented Ms. Johnson from bringing a claim against Uceda 

OBT. 

 

In the current case (FCHR No. 2021-28223), FCHR issued a Notice of 

Determination: No Reasonable Cause on July 20, 2021. On August 23, 2021, 

Petitioner filed a “Petition for Relief” with FCHR alleging discrimination 



 

3 

based on race, ethnicity, and disability, but not age.2 FCHR transferred the 

Petition to DOAH on that same day, where it was assigned and set for 

hearing.  

 

At the final hearing, Ms. Johnson presented three witnesses in the form of 

her own testimony, Dr. Michael J. Meares, and the deposition testimony of 

Angel Rodriguez.3 Petitioner’s Exhibits P3 through P9 were admitted into 

evidence. Uceda OBT presented the testimony of Charo Uceda and Ricardo 

Sanchez. Respondent’s Exhibits R1, R3, and R4 were admitted into evidence. 

 

The Transcript of the final hearing was filed with DOAH on March 29, 

2022. At the final hearing, the parties requested and were granted additional 

time to file proposed recommended orders (PROs). Both parties timely filed 

PROs, which have been considered in the preparation of this Recommended 

Order. 

 

FINDINGS OF FACT 

PARTIES AND ENTITIES 

1. Ms. Johnson is an African-American female who has a noticeable 

speech impediment.  

2. Uceda OBT operates at least two adult English language schools 

located in Orlando, Florida, including one on 4586 South Kirkman Road. 

3. Charo Uceda is the registered agent and at all relevant times was the 

president and director of Uceda OBT. 

                                                           
2 Petitioner’s age discrimination was summarily dismissed at the beginning of the hearing 

because it was not included in the Petition. The hearing proceeded only on Petitioner’s claims 

of race, gender, and disability discrimination.  

 
3 At the time of the hearing, Mr. Rodriguez had been deployed out of the country and was 

unavailable, as defined in Florida Rule of Civil Procedure 1.330(a)(3). His deposition 

testimony was admitted into evidence as Petitioner’s Exhibit P9.  
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4. Angel Rodriguez was a part-time English as a second language (ESL) 

teacher who worked for Uceda OBT at the Kirkman location from April 2019 

to approximately February 2020. As explained in detail below, he also worked 

with Ms. Johnson as a middle school teacher for the Orange County School 

System. 

5. At all times relevant, Ricardo Sanchez managed the day to day 

operations of Uceda OBT. As explained below, Mr. Sanchez supervised 

Mr. Rodriguez and interviewed Ms. Johnson. He had the authority to hire 

and schedule employees at Uceda OBT.  

6. Petitioner applied and was interviewed for a part-time position to teach 

ESL at one of Respondent’s schools (ESL position).4 The ESL position, or a 

similar position was the same type of position previously held by 

Mr. Rodriguez. 

MS. JOHNSON’S DISABILITY 

7. Whether Ms. Johnson has a disability is at issue in this case. Uceda 

OBT disputes Ms. Johnson is disabled, and if she is, it denies it was aware of 

the disability. It also argues Mr. Sanchez is disabled so he would not have 

based any decision on Ms. Johnson’s disability. In support of its position 

Respondent relies on the fact that no one ever mentioned the word 

“disability” at Ms. Johnson’s interview.  

8. Both Ms. Johnson and her physician, Dr. Michael Meares, testified that 

Ms. Johnson suffered a stroke affecting the use of her right side. This was 

obvious to the undersigned from Ms. Johnson’s appearance at the Zoom 

hearing. Ms. Johnson’s facial features appeared uneven and her mouth had a 

distinguished pucker.  

9. The stroke also affected Ms. Johnson’s ability to walk, which requires 

the use of a cane. Ms. Johnson used a cane during her interview with 

                                                           
4 For the purposes of these proceedings, ESL is the same as “ESOL,” the acronym sometimes 

used in the PROs and the Transcript for “English as a Second Language.” 
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Mr. Sanchez. Mr. Sanchez did not deny she used a cane, he simply could not 

recall.  

10. Additionally, Ms. Johnson suffered from nasopharyngeal carcinoma, a 

type of cancer affecting the ears, nose, and throat. The cancer and treatment 

(which included surgery on the affected area) have resulted in a permanent 

phonological disorder affecting her voice, hearing impairment, and speech 

impediment.  

11. Ms. Johnson’s speech impediment was obvious to the undersigned at 

the hearing. Her voice had an unusually high pitch, she spoke slowly, and 

sometimes repeated herself to be understood. Both Mr. Sanchez and 

Ms. Uceda commented on Ms. Johnson’s speech. 

12. The stroke, cancer, and cancer treatment have resulted in a physical 

impairment that substantially limits, but does not prohibit, Ms. Johnson’s 

ability to communicate and walk.  

13. Ms. Johnson’s outward presentation, her speech, and use of a cane 

should have placed Mr. Sanchez on notice at the interview that Ms. Johnson 

suffered from a disability. 

PETITIONER’S QUALIFICATIONS 

14. Ms. Johnson is a public middle school teacher in Orange County. She 

has been teaching for approximately 21 years.  

15. Ms. Johnson has taught ESL and English/Language Arts at the 

middle school level since 2012. Prior to that time, she taught 

English/Language Arts at public high schools for seven years. She has not 

taught at a postsecondary school, such as a college or university. 

16. Ms. Johnson holds a certification issued by the State of Florida 

Department of Education (DOE) as an Educator with coverages and 

endorsements in “English,” for grades 6 through 12; and “English for 

Speakers of Other Languages,” with no specific grades listed.  

17. Ms. Johnson has a bachelor’s degree in English with a minor in 

Spanish.  
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ESL TEACHER POSITION 

18. Mr. Rodriguez was an ESL teacher who worked at Uceda OBT or a 

related entity from April 2019 to February 2020. He worked part-time at $19 

or $20 an hour. For the time relevant to these proceedings, Mr. Sanchez 

supervised Mr. Rodriguez at Uceda OBT.  

19. In November 2019, Mr. Rodriguez submitted his resignation letter to 

Uceda OBT or a related entity. Mr. Rodriguez continued to serve as an “on-

call” or substitute teacher with Uceda OBT. 

20. When Mr. Rodriguez resigned, Mr. Sanchez asked him if he knew of 

anyone who could teach ESL in his place. Mr. Rodriguez suggested 

Ms. Johnson for the ESL position.  

21. Mr. Rodriguez had worked with Ms. Johnson at an Orange County 

public middle school. He was familiar with her work and thought highly of 

her as an ESL teacher. He thought Ms. Johnson would be a “good fit” for the 

ESL position and encouraged her to apply.  

22. Ms. Johnson filled out an online application that Uceda OBT had 

advertised on the “Indeed” website. The advertisement indicated Uceda OBT 

was “urgently hiring” for a temporary, part-time, ESL Teacher position. The 

advertisement further indicated that eligible candidates must have a 

bachelor’s degree, live in the Orlando area, have teaching experience, and an 

ESL certification. 

23. The advertisement linked to an online application which had 

screening questions to determine whether the applicant had the following 

requirements: (1) one year of teaching ESL and relevant experience; (2) a 

minimum of a bachelor’s degree, (3) ability to work in the Orlando area, 

(4) teaching experience of three or more years; and (5) a license or 

certification in “TEFL/CELTA/TESO/ESL endorsement.”  

24. Neither the advertisement nor the screening questions mention a 

requirement for having experience teaching adults, or having a degree in 

ESL. 



 

7 

25. Uceda OBT advertised the ESL position for a salary of $18 an hour.  

26. After discussing the position with Mr. Rodriguez, Ms. Johnson applied 

for the ESL position. Although she worked full-time as a school teacher, 

Ms. Johnson wanted a second job to make extra money. Prior to her stroke, 

Ms. Johnson worked in a secondary part-time position as a bus driver.  

27. She would have earned approximately $280 a week (which is 

approximately 16 hours a week at $18 an hour) from the ESL position. 

28. Ms. Johnson applied online for the ESL position. She answered the 

screening questions as having: (1) three years of teaching ESL and 19 years 

of relevant experience; (2) a bachelor’s degree; (3) the ability to work in 

Orlando; and (4) “yes” to having a required endorsement.  

29. She also uploaded a copy of her resume which indicated she had 

taught at Orange County Schools for 20 years, she taught ESL at the middle 

school level, she had a bachelor’s degree in English, and that she had a 

teaching certificate. 

30. Ms. Johnson met the requirements listed in the Indeed advertisement 

and screening questions.  

31. Based on the information she submitted, Uceda OBT offered Petitioner 

an interview. 

32. Ms. Johnson interviewed for the position with Mr. Sanchez. 

Ms. Johnson testified she arrived at the interview with her cane. When asked 

at the hearing, Mr. Sanchez was evasive about the interview, and could not 

recall whether Ms. Johnson used a cane. The undersigned finds Ms. Johnson 

used her cane at the interview. 

33. After meeting with Ms. Johnson, Mr. Sanchez did not want to hire 

Ms. Johnson for the position.  

34. There was conflicting testimony as to who at Uceda OBT made the 

final decision not to hire Ms. Johnson. Mr. Sanchez claims he made the 

recommendation not to hire Ms. Johnson to someone in human resources, 

and human resources staff made the final decision. 
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35. Ms. Uceda, who owns Respondent, testified to the contrary. She stated 

that applicants who Mr. Sanchez does not recommend for hire are not 

reviewed by human resources.  

36. No one from Uceda OBT’s human resources department testified at 

the hearing, nor was there any documentation related to human resources’ 

role in the decision not to hire Ms. Johnson. 

37. The undersigned concludes Mr. Sanchez made the final decision not to 

hire Ms. Johnson and human resource’s role, if any, was to rubber-stamp this 

decision. 

38. On January 13, 2020, Ms. Johnson received an email notification that 

she had not been selected for the ESL position.  

39. Mr. Sanchez eventually hired four instructors for the ESL position or a 

similar position with Uceda OBT. Three of those hired were women, two were 

black, and two were Hispanic. Of the Hispanic employees hired, one was from 

Mexico and the other from Venezuela. 

40. There was testimony that some of the ESL instructors at Uceda OBT 

had degrees in ESL and some did not. There was no evidence, however, of the 

qualifications and experience of the four individuals that were hired instead 

of Ms. Johnson. Respondent did not provide their answers to the screening 

questions or resumes, nor was there testimony regarding their individual 

experience.  

UCEDA OBT’S REASONS FOR NOT HIRING PETITIONER 

41. On January 14, 2020, Mr. Sanchez texted Mr. Rodriguez and inquired 

if he was available to work in the ESL position as a substitute teacher. 

Mr. Rodriguez indicated he was not, and asked if Mr. Sanchez had hired 

another teacher for his position. The following text exchange took place.  

Mr. Rodriguez: I wanted to know if you guys 

already hired a teacher? 

 

Mr. Sanchez: For nights? Negative. Do you want 

to come back? 
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Mr. Rodriguez: There’s a teacher from my school 

(she has ESOL cert and all) and she went for 

interview last week. Manes asked me for my 

availability but I’m still tight. 

 

Mr. Sanchez: Is that the lady that came in on 

Thursday that works with you? Yes, so did I… I’m 

hurting for teachers right now… and I need one 

teacher at night. 

 

Mr. Rodriquez: She works with me and she 

teaches ESOL here at the school. 

 

Mr. Sanchez: Yes, I know. She told me that, what 

a coincidence. Honestly, it’s hard very hard for me 

to hire her, because of her pronunciation. 

Especially, at a basic level, where students have to 

be taught certain parts, related to linguistics, 

phonology and phonetics. She was great lady, and I 

like her interview a lot, but it is really really hard. 

Especially, the people here. You already know how 

Brazilians are. 

 

Mr. Rodriquez: Ooh ok! I just thought she was a 

good fit. 

 

Mr. Sanchez: She has the experience and all, but 

only with kids… and like I said, the pronunciation 

is the part that is going to be an issue. 

 

42. At the time of this text exchange, Mr. Rodriguez had been teaching for 

four years to middle school students. Specifically, he taught reading to 

seventh and eighth graders, language arts to eighth graders, and also has 

taught speech innovation. Mr. Rodriguez had a bachelor’s degree in teaching 

English in secondary education, with a specialty in ESL, and a master’s 

degree in curriculum and learning.5  

                                                           
5 It is unclear if Mr. Rodriguez had individual degrees in all these subjects or if they were 

specializations of his degree in teaching. 
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43. Mr. Rodriquez testified he had been certified by DOE to teach English, 

but not ESL. There was no evidence Mr. Rodriguez had an TEFL, CELTA, 

TESO, or ESL endorsement.  

44. There was no evidence Mr. Rodriguez had taught ESL anywhere other 

than at Uceda OBT or that he had experience in teaching at the adult or 

postsecondary level.  

45. Mr. Rodriguez testified that the requirements for the ESL teaching 

position at Uceda OBT were only to have training in ESL. He did not believe 

it was necessary to have experience teaching adults for the position. In his 

opinion, teaching middle school kids was harder and more demanding than 

teaching adults.  

46. When he read Mr. Sanchez’s text, he was surprised because many of 

the Uceda OBT teachers were not native English speakers that had heavy 

accents. He explained that most of the teachers were from different countries 

and had various backgrounds. He did not feel they had trouble teaching 

despite their accents and pronunciation “hurdles.”  

47. Mr. Rodriguez also did not think that Ms. Johnson’s pronunciation or 

speech issues caused by her medical condition would have affected her ability 

to teach at Uceda OBT. 

48. Based on his experience in the position, Mr. Rodriguez believed 

Ms. Johnson was qualified for the Uceda OBT teaching job.  

49. Mr. Sanchez admitted at the hearing that he believed Ms. Johnson’s 

speech and pronunciation issues made her unqualified to teach ESL to 

adults. Mr. Sanchez characterized Petitioner’s speech as having an accent 

that the Uceda students would have trouble understanding. Mr. Sanchez 

stated that Petitioner could not fulfill one of the essential functions of the 

position because of her pronunciation issues.  

50. To emphasize the point, Respondent argued in its PRO that 

Ms. Johnson was unintelligible during the hearing. See Resp. PRO at ¶¶24 

and 60. The undersigned rejects this assertion. Other than the technical 
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limitations of conducting the hearing by Zoom, the undersigned had no 

difficulty understanding Ms. Johnson at the hearing. Moreover, as 

Mr. Rodriguez pointed out, many of the individuals teaching at Uceda OBT 

had accents or pronunciation issues.  

51. Mr. Sanchez also testified Uceda OBT did not hire Ms. Johnson 

because she had been dishonest in her application. The undersigned finds 

this reason disingenuous for multiple reasons. First, Ms. Johnson’s resume 

and answers to the online application were accurate. Second, Ms. Uceda’s 

testimony contradicts Mr. Sanchez’s testimony in this regard. She specifically 

stated she did not believe Ms. Johnson was dishonest. 

52. The undersigned finds Ms. Johnson was truthful in her online 

application and in the resume she provided in response to the Indeed 

advertisement. 

53. At the hearing and in its PRO, Uceda OBT offered another reason for 

not hiring Ms. Johnson: she did not meet the qualifications for teaching 

adults listed in the CEA Standards for English Language Programs and 

Institutions (CEA Manual). There was no explanation what “CEA” stood for 

or what kind of organization it was, or any kind of credible foundation related 

to the CEA Manual. The CEA Manual contained Faculty Standards related 

to faculty’s educational backgrounds, teaching experience, proficiency in 

English, and selection, training, and supervision. 

54. There was no evidence as to what the CEA was or its role with Uceda 

OBT. There was no credible evidence Uceda OBT was required to follow the 

standards in the CEA Manual to operate its business. Ms. Uceda testified 

Uceda OBT was accredited, but did not testify that it was accredited by CEA. 

There was no testimony regarding the accreditation process or whether 

Uceda OBT would lose its accreditation if it was found non-compliant with 

the CEA Manual standards.  

55. Assuming Uceda OBT was regulated by the CEA, Faculty Standards 1 

and 2 in the CEA Manual are relevant to these proceedings.  
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56. Faculty Standard 1 required a bachelor’s degree as a baseline 

qualification. Additionally, if the degree was not in ESL specifically, the 

faculty member should have specific knowledge related to language, English 

structure, second language acquisition, and practical experience. 

57. The credible evidence established Ms. Johnson met the baseline 

education requirement and had specific knowledge in English structure, and 

training and experience in teaching ESL.  

58. Faculty Standard 2 required experience in teaching students at the 

postsecondary level. If the faculty member did not have “appropriate 

experience,” the CEA Manual provided that the faculty member could teach 

under the administration’s careful supervision and with developmental 

support. 

59. Ms. Johnson did not have experience teaching at the postsecondary 

level. However, Ms. Uceda admitted that other faculty who may lack a 

specific CEA requirement were provided training or support as long as they 

were ESL certified. Ms. Johnson was ESL certified and was otherwise 

qualified.  

60. Ms. Uceda also admitted some of the other teachers hired by Uceda 

OBT did not have degrees specifically in ESL as recommended in Faculty 

Standard 1, but claimed these teachers were certified in ESL and therefore, 

were allowed to teach. Again, Uceda OBT did not present the resumes or 

other evidence as to whether these teachers had the specific knowledge and 

experience to make up for the fact their degrees were in something other than 

ESL. Ms. Uceda could not explain why Ms. Johnson’s ESL certificate was not 

sufficient. 

61. Uceda OBT offered no credible evidence why it could not hire 

Ms. Johnson for the ESL position and then carefully monitor her, as it had 

done with other hires without the requisite postsecondary teaching 

experience. 
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62. Regardless, there was no credible evidence that Uceda OBT actually 

followed the standards in the CEA Manual for all its hires. None of these 

standards were listed in the advertisement or online application. 

63. Mr. Sanchez testified that the copies of the Indeed advertisement 

Petitioner placed into evidence was only a snippet of the advertisement. He 

countered that the original advertisement contained “dropdowns” and links 

that asked about the CEA Manual standards set forth above. Specifically, he 

claimed the advertisement stated the position required one year of experience 

teaching adults and a certification for teaching adults.  

64. This is contradicted by the actual evidence. Uceda OBT did not 

introduce a copy of the complete advertisement or these additional questions 

into evidence, nor did it provide screenshots of the drop-down categories or 

the links containing the questions in the online application. It could have 

easily done so. 

65. There was also no credible evidence that the other teachers hired for 

the ESL position had previous postsecondary teaching experience as required 

in Faculty Standard 2.  

66. Finally, Ms. Uceda was unaware that Mr. Rodriguez did not have an 

ESL certification and did not know if he or the other hires had the required 

certifications or endorsements. She also did not know if the other hires had 

previously taught adults or postsecondary students. 

67. Even if the standards in the CEA Manual were followed by Uceda 

OBT, as explained above, there was no believable reason put forth by 

Respondent as to why Ms. Johnson was not allowed to teach under 

supervision or special assignment until she obtained the requisite experience 

teaching adults.  

68. The third reason put forth by Respondent for not hiring Ms. Johnson 

was her speech impediment. Ms. Uceda agreed with Mr. Sanchez’s reasoning 

that Ms. Johnson could not teach ESL because of her speech impediment. As 

grounds for this argument, Ms. Uceda testified she could not understand 20% 
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of what Ms. Johnson said at the hearing. Again, based on personal 

observations of Ms. Johnson during the hearing, the undersigned discount’s 

the argument that Ms. Johnson is difficult to understand.   

69. Both Mr. Sanchez and Ms. Uceda seemed concerned that 

Ms. Johnson’s speech impediment would interfere with teaching adults who 

had paid Uceda OBT to learn English. 

70. Both Mr. Sanchez and Ms. Uceda’s testimony was unreliable. Both 

were evasive and had selective memory or knowledge regarding certain facts 

during the hearing. Ms. Uceda, at numerous times during her direct and 

cross-examination, repeated a previous answer or provided self-serving 

information not responsive to the question asked. 

71. Regardless, there is nothing about accents or specific pronunciation in 

the CEA Manual. The evidence established other Uceda OBT faculty had 

heavy accents and pronunciation “hurdles” that were overlooked. 

Mr. Rodriguez, who worked in the position and was familiar with 

Ms. Johnson’s teaching skills, believed her speech impediment would not 

have disqualified her for the position.  

72. As such, the undersigned finds Ms. Johnson’s speech impediment did 

not disqualify her from teaching ESL for Uceda OBT. 

73. Based on the testimony from Mr. Rodriguez and Ms. Johnson, the 

description of the teaching position in the online advertisement, and the 

requirements reflected in the screening questions, the undersigned finds 

Ms. Johnson was qualified for the ESL position. 

 

CONCLUSIONS OF LAW 

74. DOAH has jurisdiction over the parties and the subject matter of this 

cause pursuant to sections 120.569, 120.57(1), and 760.11(7), Florida 

Statutes, and Florida Administrative Code Rule 60Y-4.016. 

75. The FCRA makes it unlawful for an employer to “fail or refuse to hire 

any individual, or otherwise to discriminate against any individual … 
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because of such individual’s race, color, religion, sex, pregnancy, national 

origin, age, handicap, or marital status.” § 760.10(1)(a), Fla. Stat.  

76. The FCRA is patterned after Title VII of the Civil Rights Act of 1964, 

as amended (Title VII), and the Americans with Disabilities Act of 1990, as 

amended in 2008, 42 U.S.C. §§ 12101–12213 (ADA). Therefore, claims of race, 

gender, and disability discrimination under the FCRA are analyzed using the 

same framework and federal caselaw as Title VII and ADA claims. See Holly 

v. Clairson Indus., L.L.C., 492 F.3d 1247, 1255 (11th Cir. 2007); D’Angelo v. 

ConAgra Foods, Inc., 422 F.3d 1220, 1224 n.2 (11th Cir. 2005). 

FAILURE TO HIRE 

77. Under disability law, a plaintiff must establish the following three 

elements for a prima facie case: (1) she is disabled; (2) she is a qualified 

individual; and (3) she was subjected to unlawful discrimination because of 

her disability. Holly, 492 F.3d at 1255-56 (quotations and citation omitted). 

78. Respondent erroneously argues this is a “disparate treatment” case, 

which involves two employees of different classes being treated differently for 

the same work or misconduct. Ms. Johnson is not comparing herself to others, 

rather she is alleging Uceda OBT did not hire her because of her disability. 

79. Rather, this is a classic “failure to hire” claim. As such, Petitioner 

must prove the following elements: 

(1) she belongs to a protected class;  

(2) she applied and was qualified for a job for which Uceda OBT was 

seeking applicants;  

(3) despite meeting qualifications, Uceda OBT rejected her for the job; and  

(4) after the rejection, Uceda OBT hired someone outside her class, or the 

position remained open and the employer continued seeking applicants with 

similar qualifications. See generally, Miami-Dade Cnty. v. Davis, 307 So. 3d 

883 (Fla. 3d DCA 2020) (failure to hire based on race and gender). 

80. “Demonstrating a prima facie case is not onerous; it requires only that 

the plaintiff establish facts adequate to permit an inference of 
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discrimination.” Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

Petitioner must establish the prima facie case by a preponderance of the 

evidence, which simply requires evidence that more likely than not tends to 

prove a certain proposition. § 120.57(1)(j), Fla. Stat. (“Findings of fact shall be 

based upon a preponderance of the evidence, except in penal or licensure 

proceedings or except as otherwise provided by statute and shall be based 

exclusively on the evidence of record and on matters officially recognized.”). 

81. As an initial matter, Ms. Johnson cannot prove the fourth element 

regarding race and gender. There was credible evidence that Uceda OBT 

hired individuals that were the same gender and race as Petitioner for the 

ESL position: female and African American. Therefore, her claims based on 

gender and race fail. 

82. Whether Petitioner can establish her disability claim, however, 

warrants further analysis. Petitioner can carry her burden by: (1) producing 

direct evidence of discrimination; or (2) by producing circumstantial evidence 

sufficient to allow a jury to infer discrimination. Schoenfeld v. Babbitt, 168 

F.3d 1257, 1266 (11th Cir. 1999) (citation omitted). Here, the parties disagree 

as to whether direct evidence of discrimination exists. 

83. Whether evidence is characterized as “direct” or “circumstantial” 

substantially affects the allocation of the evidentiary burdens of proof. 

Saweress v. Ivey, 354 F. Supp. 3d 1288, 1301 (M.D. Fla. 2019). Direct 

evidence is “evidence from which a trier of fact could conclude, based on a 

preponderance of the evidence, that an adverse employment action was 

taken” on the basis of a petitioner’s protected personal characteristic. Wright 

v. Southland Corp., 187 F.3d 1287, 1303-04 (11th Cir. 1999) (finding direct 

evidence of age discrimination where two people involved in the decision to 

terminate plaintiff made discriminatory comments less than three months 

prior to plaintiff’s termination); see also Jefferson v. Sewon Am., Inc., 891 

F.3d 911 (11th Cir. 2018) (finding employee testimony that manager told her 

that he could not offer her the position because a higher-ranked manager said 
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that he wanted a Korean in that position was direct evidence of 

discrimination based on race). 

DIRECT EVIDENCE 

84. “Direct evidence” in the employment context is defined as, “evidence 

that, if believed, proves the fact of discriminatory animus without inference 

or presumption.” Kilpatrick v. Tyson Foods, Inc., 268 Fed. Appx. 860, 861–62 

(11th Cir. 2008) (internal citations and quotations omitted); see also Schultz 

v. Royal Caribbean Cruises, Ltd., 465 F. Supp. 3d 1232, 1262–63 (S.D. Fla. 

2020). Under this definition, “only the most blatant remarks, whose intent 

could be nothing other than to discriminate on the basis of a protected 

classification, constitute direct evidence.” Id.  

85. Here Mr. Sanchez and Ms. Uceda testified they did not believe 

Ms. Sanchez could teach ESL to adults because of her pronunciation or 

speech impediment. This is clear from the text message stating, “it’s hard 

very hard for me to hire her, because of her pronunciation. … She was a great 

lady, and I like her interview a lot, but it is really really hard. Especially, the 

people here. You already know how Brazilians are.”  

86. This testimony and text are blatant remarks of stereotyping on two 

levels. First, it establishes Mr. Sanchez believes Ms. Johnson’s speech 

impediment prohibited her from teaching ESL. This belief was not warranted 

as evidenced by the fact Ms. Johnson has successfully taught ESL in Orange 

County public schools without issue, and Mr. Rodriguez believed Ms. Johnson 

could do the job he had been doing. 

87. These comments make it clear Uceda OBT’s decision was based on 

Ms. Johnson’s speech impediment. Schultz, 465 F. Supp. 3d at 1265 (giving 

examples of blatant statements of discrimination under ADA such as “fire 

Plaintiff because he is too mental” or “he should not be hired because he is 

mentally disabled.”). There is no inference or presumption needed as to what 

motivated Uceda OBT’s decision. It was hard for Uceda OBT to hire 

Ms. Johnson because of the way she talked. 
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88. The second stereotype implicated by Mr. Sanchez’s text is about people 

from Brazil. Mr. Sanchez implies Brazilians would be too stupid, impatient, 

or intolerant to learn from Ms. Johnson because she has a different speaking 

style. Although this stereotype is offensive on its face, it requires an inference 

as to what Mr. Sanchez meant and does not establish a discriminatory 

presumption or stereotype specifically as to Petitioner.  

89. Therefore, the comment about Brazilians cannot be “direct evidence” of 

Uceda OBT’s discrimination against Petitioner.  

90. There is direct evidence (in the form of the text message and testimony 

from Mr. Sanchez) that Uceda OBT did not hire Ms. Johnson based on her 

speech impediment. When such evidence of discrimination exists, as it does in 

this case, the familiar framework of establishing a prima facie case based on 

circumstantial evidence and the alternating burdens of proof established by 

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), do not apply. 

See Loperena v. Scott, 2009 WL 1066253, at *9 (M.D. Fla. April 21, 2009) 

(noting when a case for discrimination is proved by direct evidence, it is 

incorrect to rely on McDonnell Douglas).  

91. Rather, in a direct evidence case, once a petitioner establishes a prima 

facie case and has shown that an unlawful motive was the determinative 

factor in an employment decision, the burden is then on the employer to 

prove that the same decision would have been reached even absent the 

discriminatory motive. Beatty v. Hudco Indus. Prod., Inc., 881 F. Supp. 2d 

1344, 1352 (N.D. Ala. 2012) (“Where the plaintiff is able to prove by direct 

evidence that the employer acted with a discriminatory motive, in order to 

prevail the employer must prove, by a preponderance of the evidence, that 

the same decision would have been reached even absent that motive.”).  

92. As shown below, Petitioner has satisfied her burden with direct 

evidence of a prima facie case, and Respondent has not met its burden to 

prove it would not have hired Petitioner regardless of her speech impediment. 
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DISABILITY  

93. Despite Ms. Johnson’s appearance, her use of a cane, her unusual 

speech pattern, and the evidence of both her cancer and stroke, Uceda OBT 

did not concede that Ms. Johnson has a disability. Therefore, it must be 

determined whether Ms. Johnson is disabled under the FCRA. 

94. The FCRA refers to “handicap” and not “disability,” but does not define 

either term. Therefore, the ADA definitions and caselaw are helpful in 

determining whether Petitioner has a disability. See Ross v. Jim Adams 

Ford, Inc., 871 So. 2d 312 (Fla. 2d DCA 2004). 6   

95. Petitioner can establish she has a disability in one of three ways: 

(1) showing the existence of a physical or mental impairment which 

substantially limits one or more of her major life activities; (2) showing Uceda 

OBT had a record of such an impairment; or (3) showing Uceda OBT 

regarded her as having such an impairment. 42 U.S.C. § 12102(1).  

96. A “disability” includes a “physical or mental impairment that 

substantially limits one or more major life activities of such individual; a 

record of such an impairment; or being regarded as having such an 

impairment...” 42 U.S.C. § 12102(1)(A)-(C).  

97. A “physical or mental impairment” is any “physiological disorder or 

condition, cosmetic disfigurement, or anatomical loss affecting one or more 

body systems … including speech organs.” 29 C.F.R. § 1630.2(h).  

                                                           
6 Caselaw cited by the parties regarding who is “disabled” under the ADA that dates prior to 

the passage of the ADA Amendments Act of 2008 (ADAAA) is not helpful in analyzing 

whether Ms. Johnson has a disability. The purpose of passing the ADAAA was to make it 

easier to qualify as disabled and to “convey that the question of whether an individual’s 

impairment is a disability under the ADA should not demand extensive analysis.” Mazzeo v. 

Color Resols. Int’l, LLC, 746 F.3d 1246, 1268 (11th Cir. 2014) (citation omitted). Moreover, 

the implementing regulations state that “[t]he primary purpose of the ADAAA is to make it 

easier for people with disabilities to obtain protection under the ADA,” and that “the 

definition of ‘disability’ in this part shall be construed broadly in favor of expansive coverage 

to the maximum extent permitted by the terms of the ADA.” 29 C.F.R. § 1630.1(c). 
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98. Major life activities include walking and speaking. 42 U.S.C. 

§ 12102(2)(A). 

99. In this case, Petitioner can establish that Uceda OBT regarded her as 

having such an impairment by showing that she has been subjected to an 

action prohibited under the FCRA because of an actual or perceived physical 

or mental impairment whether or not the impairment limits or is perceived to 

limit a major life activity. 42 U.S.C. § 12102(3)(A). 

100. “In ‘regarded as’ cases, the petitioner must show that the employer 

knew that the employee had an actual impairment or perceived the employee 

to have such an impairment at the time of the adverse employment action.” 

E.E.O.C. v. STME, LLC, 938 F.3d 1305, 1316 (11th Cir. 2019). Andrews v. 

City of Hartford, 700 F. App’x 924, 926 (11th Cir. 2017) (noting petitioner 

must establish she was “regarded as disabled, she was a qualified individual, 

and that an employer discriminated against him on account of his 

disability.”)(Citations omitted).  

101. Having a speech impediment can qualify a person as having a 

disability under ADA law. See Milligan v. Rambosk, 2022 WL 562342, at *6 

(M.D. Fla. Feb. 24, 2022) (finding plaintiff who had cerebral palsy which 

made his speech “a little more jagged” was disabled, noting speaking and 

communicating are both major life functions); Hargett v. Fla. Atl. Univ. Bd. of 

Trs., 219 F. Supp. 3d 1227, 1237 (S.D. Fla. 2016) (noting a reasonable 

factfinder could conclude that plaintiff’s epilepsy substantially limited her 

ability to speak to others, which is a major life activity under the ADA). 

102. In Medvic v. Compass Sign Co., LLC, 2011 WL 3513499 (E.D. Pa. 

Aug. 10, 2011), an employee with a speech impediment was found to have 

been disabled because it substantially limited the major life activity of 

communication. The employee in that case suffered from an obvious lisp. Id. 

at *2. Although his supervisor did not know what disability the employee 

had, he testified that he had trouble communicating with him due to his lisp. 

The court found that the employee’s impediment was not so severe as to 
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render all communication with him impossible, but stated that this did not 

mean that his lisp was not a disability under the ADA. Id at *6. The court 

held that the employee could “still be substantially limited in communicating 

even if he is able to communicate at times without limitation,” adding that it 

is untrue that he “must be incapable of performing activities where oral 

communication is necessary to be disabled within the meaning of the ADA.” 

Id.  

103. As with the employee in Medvic, Ms. Johnson’s speech impediment 

did impact her speech, but not to the degree that she was rendered unable to 

communicate. Contrary to Respondent’s arguments, it is not necessary that 

Petitioner be incapable of speaking for her impediment to qualify as a 

disability. Ms. Johnson does occasionally have to repeat herself and slow 

down to make sure she is understood. There was sufficient evidence to 

establish she was “significantly restricted as to the condition, manner or 

duration under which” she communicates “as compared to the condition, 

manner or duration under which the average person in the general 

population performs the activity.” 29 C.F.R. § 1630.2(j)(1)(2). 

104. The undersigned concludes that Ms. Johnson’s speech impediment 

was a disability under the ADA and FCRA. 

105. Uceda OBT also argues it could not have discriminated against 

Petitioner on account of her disability because it was unaware her 

pronunciation issues were related to a disability, citing to Gaston v. 

Bellingrath Gardens & Home, Inc., 167 F.3d 1361 (11th Cir. 1999). See Resp. 

PRO at ¶82. Gaston is distinguishable in that it was not a “failure to hire” 

case, but rather a “failure to accommodate” case. There, the court held the 

employer could not have accommodated the employee without knowing about 

the need for the accommodation.  

106. Regardless, in various types of ADA discrimination cases, courts have 

found that where an employee’s disability was obvious, an employer should 

have known about the disability. Cf. Coffman v. Taqueria Los Gallos, 2015 
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WL 3935180, at *4 (D. Nev. June 26, 2015) (finding blind plaintiff stated a 

Title III ADA claim by alleging he needed his seeing-eye dog due to his 

obvious disability); Clemons v. Dart, 168 F. Supp. 3d 1060, 1062 (N.D. Ill. 

2016) (noting double amputee prisoner confined to a wheelchair had an 

“obvious disability” under the ADA); E.E.O.C. v. Wal-Mart Stores, Inc., 

11 F. Supp. 2d 1313, 1319 (D.N.M. 1998) (finding a jury could have 

reasonably concluded “missing limb” was an example of an “obvious 

disability” within the meaning of the ADA). 

107. The question is whether Ms. Johnson’s disability was sufficiently 

obvious such that Uceda OBT should have been on notice. See generally, 

Krow v. PineBridge Invs. Holdings U.S., LLC, 2022 WL 836916, at *11 

(S.D.N.Y. Mar. 21, 2022). An employer should have known of an employee’s 

disability where there is some indication that the disability affected the way 

the employee outwardly presented or behaved. Id. 

108. In Brady v. Wal-Mart Stores, Inc., 531 F.3d 127 (2d Cir. 2008), the 

court held that the employee’s cerebral palsy was an obvious disability where 

it “manifested itself in noticeably slower walking, walking with a shuffle and 

limp, recognizably slower and quieter speech, not looking directly at people 

when talking to them, weaker vision, and a poor sense of direction.” Id. at 

135. Although Wal-Mart argued it did not know the employee had a 

disability, the court concluded Wal-Mart perceived him to be disabled: 

[W]e think the record amply supports the 

conclusion that he was perceived to be disabled. 

Chin herself testified that she regarded Brady to be 

slow and that she “knew there was something 

wrong” with him. Brady’s father testified that the 

store manager told him that Chin said that Brady 

“wasn’t fit for the job.”  

 

Id. at 134; see also Moloney v. Home Depot U.S.A., Inc., 2012 WL 1957627 at 

*15 (E.D. Mich. May 31, 2012) (concluding a jury should decide whether 

defendant should have known about plaintiff’s disability where thirty-four-
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year-old plaintiff had been accompanied to the job interview by his father, 

and knew he lived in a group home). 

109. Here, Ms. Johnson’s outward presentation and use of a cane, coupled 

with her speech issues should have put Uceda OBT on notice that she 

suffered from a disability. There was sufficient evidence to establish that 

although he may not have known why her speech and appearance were 

different, Mr. Suarez perceived Ms. Johnson as disabled.  

MS. JOHNSON WAS QUALIFIED 

110. Regarding the remaining elements, there is no dispute Petitioner 

applied for the ESL position, Uceda OBT failed to hire her for the ESL 

position, and it hired four other individuals without disabilities for the ESL 

position or a similar position.  

111. Uceda OBT’s primary argument is that Petitioner was not qualified 

because she did not have experience teaching adults.  

112. Ms. Johnson had all the requirements listed in the Indeed 

advertisement and screening questions. She was more qualified than 

Mr. Rodriguez, who had no ESL certification and no apparent experience 

teaching ESL or adults. Although, Uceda OBT claimed Ms. Johnson did not 

satisfy the CEA Manual standards for experience or certification in teaching 

adults, as explained above, there was insufficient credible evidence that this 

requirement was applicable to Uceda OBT or that it was applied to all 

applicants—with or without disabilities. 

113. As discussed in the Findings of Fact, Petitioner established she was 

qualified for the ESL position.  

114. As such, Petitioner has established a prima facie case for her “failure 

to hire” claim. 

UCEDA OBT CANNOT MEET ITS BURDEN 

115. At this point, Respondent must prove, by a preponderance of the 

evidence, that it would have made the same decision even absent the 

discriminatory motive. Beatty, 881 F. Supp. 2d at 1352. Again, Respondent 
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asserts Petitioner lied on her application and did not have experience 

teaching adults.  

116. As stated above, Mr. Suarez’s assertion that Ms. Johnson lied on her 

online application is belied by the application itself, and by Ms. Uceda’s 

testimony. Thus, Respondent has not carried its burden regarding this 

alleged non-discriminatory reason for not hiring Petitioner. 

117. Regarding not being qualified, although the CEA Manual required 

postsecondary teaching experience, as explained above, Respondent did not 

establish it followed the CEA Manual.  

118. Significantly, there was no evidence that Mr. Rodriguez or any of the 

other teachers hired by Uceda OBT had previously taught adults. In fact, 

Mr. Rodriguez’s only experience was teaching middle school children, not 

even high schoolers. 

119. Mr. Sanchez also asserted at the hearing that Uceda OBT did not 

hire Ms. Johnson because she did not have an ESL certification. The 

unrefuted evidence established Petitioner was ESL certified, and that this 

certification was not limited to any grade or age. Again, this reason is less 

than credible given that Mr. Rodriguez did not have his ESL endorsement 

during his employment with Uceda OBT.  

120. There was also insufficient evidence to establish whether the four 

other teachers hired by Uceda OBT had the degrees, certifications, or 

experience that Uceda OBT claimed Ms. Johnson failed to have. It could have 

offered the other hires’ resumes, but did not.  

121. As such, Uceda OBT failed to carry its burden to show it would have 

made the same decision even if Ms. Johnson didn’t have the speech 

impediment. Rather, the preponderance of the evidence establishes it was 

Petitioner’s speech impediment that made Uceda OBT not hire her. It was 

not her lack of credentials or lack of experience teaching adults. 
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UCEDA OBT’S REASON WAS A PRETEXT 

122. Even if Mr. Sanchez’s text and testimony cannot be considered “direct 

evidence,” Petitioner can meet her burden of proof to establish Uceda OBT’s 

discrimination by using circumstantial evidence, pursuant to the shifting 

burden of proof analysis established in McDonnell Douglas. This requires 

Petitioner to first prove a prima facie case of discrimination. Once she has 

done this, the burden shifts to Respondent to “articulate some legitimate, 

nondiscriminatory reason” for its action. Third, if Respondent satisfies this 

burden, Petitioner has the opportunity to prove that the legitimate reasons 

asserted by Respondent are really a pretext. See Valenzuela, 18 So. 3d at 22 

(gender discrimination claim). 

123. As established above, Petitioner met her burden of proving a prima 

facie case of disability discrimination. Respondent articulated that it did not 

hire Petitioner because of her pronunciation, but also because she did not 

have the necessary requirement of experience teaching adults. If true, failure 

to meet a necessary requirement would be legitimate, nondiscriminatory 

reason for its action.  

124. The burden then shifts back to show pretext. To do so, Petitioner 

must identify “weaknesses, inconsistencies, or contradictions” in Uceda OBT’s 

articulated legitimate reasons for not hiring her, so that a reasonable 

factfinder would “find them unworthy of credence.” Alvarez v. Royal Atl. Dev., 

Inc., 610 F.3d 1253, 1265 (11th Cir. 2010).  

125. Ms. Johnson can meet this burden by presenting evidence that 

employees outside her protected class were comparably qualified but were 

hired nonetheless. See McDonnell Douglas, 411 U.S. at 804–05. Ultimately, 

she can show the Respondent’s proffered reason is a pretext because:  

(1) it should not be believed, or (2) when considering all the evidence, that it 

is more likely that the discriminatory reason motivated the decision than the 

employer’s proffered reason. See Bielawski v. Davis Roberts Boeller & Rife, 

P.A., 2020 WL 2838811, at *5 n.4 (M.D. Fla. June 1, 2020). 
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126. There is ample evidence to establish the asserted nondiscriminatory 

reason—not having experience teaching adults—was a pretext. As explained 

above, there was no evidence the other teachers who were not  disabled and 

hired by Uceda OBT had experience teaching adults. Mr. Rodriguez certainly 

did not.  

127. Ultimately, Mr. Sanchez’s and Ms. Uceda’s testimony as to why it did 

not hire Ms. Johnson, was less credible than Ms. Johnson’s and 

Mr. Rodriguez’s testimony regarding the true requirements of the ESL 

position and Petitioner’s qualifications for that position. In a case such as this 

where the facts are in dispute, “the administrative law judge ... has the 

opportunity to hear the witnesses’ testimony and evaluate their credibility.” 

Yerks v. Sch. Bd. of Broward Cnty., 219 So. 3d 844, 848 (Fla. 4th DCA 2017); 

see Ft. Myers Real Estate Holdings, LLC v. Dep’t of Bus. & Pro. Regul., 146 

So. 3d 1175 (Fla. 1st DCA 2014) (J. Wetherell concurring) (“[I]t is solely the 

function of the ALJ to assess the persuasiveness of the evidence as a whole.”). 

128. Considering all the evidence (and the lack thereof), the undersigned 

finds Petitioner has shown enough weaknesses in Respondent’s purported 

reasons—lying and not having experience teaching adults—to establish they 

were pretexts. 

REMEDY 

129. Having established Uceda OBT discriminated against her based on 

her disability, Ms. Johnson seeks damages in the form of compensatory 

damages, back pay, and attorney’s fees. Section 760.11(6) provides, in 

relevant part: 

If the administrative law judge, after the hearing, 

finds that a violation of the Florida Civil Rights Act 

of 1992 has occurred, the administrative law 

judge shall issue an appropriate recommended 

order in accordance with chapter 120 prohibiting 

the practice and providing affirmative relief from 

the effects of the practice, including back pay. 
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* * * 

 

In any action or proceeding under this subsection, 

the Commission, in its discretion, may allow the 

prevailing party a reasonable attorney’s fee as part 

of the costs. 

 

130. Regarding compensatory damages, unlike in a civil legal proceeding 

brought pursuant to section 760.11(4)(a), Petitioner cannot be awarded 

compensatory damages in an administrative proceeding brought pursuant to 

section 760.11(4)(b). Compare § 760.11(5), Fla. Stat. (allowing a civil court to 

“award compensatory damages, including, but not limited to, damages for 

mental anguish, loss of dignity, and any other intangible injuries, and 

punitive damages.”).  

131. Regarding back pay, “once a plaintiff has proven discrimination, back 

pay should be awarded unless special circumstances are present.” Lengen v. 

Dep’t of Transp., 903 F.2d 1464 (11th Cir. 1990) (quotations omitted).  

132. Uceda OBT has not argued that special circumstances would prevent 

an award of back pay in this case, but instead argues Ms. Johnson failed to 

mitigate her damages.  

133. The undersigned was unable to locate a case applying the “failure to 

mitigate” defense to an FCRA “failure to hire” claim. The Florida Supreme 

Court, however, has created the following jury instruction regarding this 

defense in civil cases:  

[As a defense to (claimant’s) damages claim for 

lost wages and benefits, (defendant) claims that 

(claimant) could have reduced [his] [her] damages 

by making a reasonable effort to [seek] [retain] 

comparable employment. Comparable employment 

means alternative employment similar to 

(claimant’s) former job in the nature of the work, 

responsibilities and skills required. (Claimant) 

need not accept employment that is unsuitable 

or demeaning when compared with (claimant’s) 

former job. 
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If the greater weight of the evidence supports 

(defendant’s) claim that there was comparable 

employment available to (claimant) and that 

(claimant) failed to make a reasonable effort to 

[seek] [retain] such employment, then you should 

reduce any lost wages and benefits you award to 

(claimant) by the amount that (claimant) could 

have earned from the comparable employment. 

 

If, however, the greater weight of the evidence does 

not support (defendant’s) claim that there was 

comparable employment available to (claimant) 

and that (claimant) failed to make a reasonable 

effort to [seek] [retain] that employment, then your 

verdict should be for (claimant) in the total amount 

of [his] [her] damages for lost wages and benefits.] 

 

In re Standard Jury Instructions in Civ. Cases-Rep. No. 16-01., 214 So. 3d 

552, 559 (Fla. 2017) (noting there is no “duty to mitigate” in Florida law, but 

rather failure to mitigate is an affirmative defense related to the doctrine of 

avoidable consequences). 

134. Ms. Johnson testified she was seeking the job at Uceda OBT in 

addition to her full-time job as a teacher. The evidence established public 

school teachers often obtain second jobs to help them earn additional money. 

135. Uceda OBT provided no evidence that there was other “comparable 

employment” to the ESL position that Ms. Johnson could have, but did not 

apply for. As such, it has failed to carry its burden to show comparable 

employment was available. 

136. Even if Respondent had met its burden, Ms. Johnson did work after 

she was wrongfully rejected by Uceda OBT; she continued working as a full-

time ESL teacher. Although she did not look for a part-time position teaching 

English to adult Spanish speakers after Uceda OBT rejected her, it was 

entirely reasonable under these circumstances (already working a full-time 

job and learning that she did not get the Uceda OBT position because of her 

speech impediment). See Weatherly v. Alabama State Univ., 728 F.3d 1263, 
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1272–73 (11th Cir. 2013) (rejecting employer’s claim that plaintiffs failed to 

mitigate damages after being illegally fired based on race where plaintiffs 

either continued to work full-time or went to school); Smith v. Am. Serv. Co. 

of Atlanta, 796 F.2d 1430, 1432 (11th Cir. 1986) (finding black employee’s 

decision to attend school full-time “was entirely reasonable under the 

circumstances and not a failure to mitigate damages” where she continued to 

work part-time). 

137. As such, Ms. Johnson should be awarded lost wages at the rate of $18 

an hour, for 16 hours a week, from the date she received the rejection email 

(January 13, 2020) to the date of this Recommended Order, which equals 

approximately $35,712. 

138. Petitioner is also entitled to the costs incurred in pursuing this 

administrative proceeding, including reasonable attorney’s fees. § 760.11(6), 

Fla. Stat. 

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order: 

1. Finding Uceda School of Orlando OBT, Inc., discriminated against 

Matalyn Johnson based on her disability; 

2. Barring Uceda School of Orlando OBT, Inc., from rejecting applicants 

for hire based on their disability or speech impediments; 

3. Awarding Petitioner $35,712 in back pay; and 

4. Awarding Petitioner reasonable attorney’s fees and costs. 
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DONE AND ENTERED this 5th day of May, 2022, in Tallahassee, Leon 

County, Florida. 

S  

HETAL DESAI 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida 32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of May, 2022. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 




