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STATEMENT OF THE ISSUE 

Whether Petitioner, Rachel Dixon (Petitioner or Ms. Dixon), demonstrated that 

she was terminated from employment by Respondent, Walmart Distribution Center 

(Respondent or Walmart), as the result of an unlawful employment practice based 

on her race, sex, or age. 
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PRELIMINARY STATEMENT 

On March 25, 2020, Petitioner filed a Technical Assistance Questionnaire for 

Employment Discrimination with the Florida Commission on Human Relations 

(Commission) in which she alleged that: 

So during the time I was pregnant there was also another 

Hispanic lady that was pregnant. She was much younger 

and lighter than myself, and although I was much more 

at a higher risk they would not accommodate me like they 

did her. The then supervisor stated that I could not be 

accommodated and allowed me to ride on dangerous 

equipment after I repeatedly asked to be moved to do 

something I could do. I had to get an actual doctor’s note 

requesting that I be placed off of dangerous equipment.  

   

Petitioner checked the boxes on the complaint form for Race: Black; Pregnant or 

condition related to pregnancy or childbirth; and Age: 40 years or older, as the bases 

for her claim of discrimination. 

  

On September 23, 2020, the Commission issued a “Determination: No 

Reasonable Cause,” by which it determined that no reasonable cause existed to 

believe that Respondent engaged in an unlawful employment practice involving 

Petitioner.  

 

On October 26, 2020, Petitioner filed a Petition for Relief (Petition), which was 

assigned FCHR No. 2020-24594. The Commission referred the Petition to DOAH for 

disposition, and it was assigned to ALJ Suzanne Van Wyk. In her Petition, 

Ms. Dixon stated (verbatim) that: 

 

Back in 2018/2019, when working for Walmart DC myself 

and another (black) employee were pregnant. Whe During 

the maternity leave we were not warranted the same 

priveledges as another latino/white employee was. We 

asked several times could we be placed in the office where 

the other pregnant white/Latina woman was and we were 

denied each time. As of all the excruciating work I was 

doing at Walmart with my pregnancy I have permanent 
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back damage. Walmart told me 1st to go get 

documentation from my dr before I could come back to 

work because I initially took a leave because they would 

not accommodate me having additional breaks and they 

wanted me to continue pushing, and pulling and moving 

around like all the other people plus I was constantly 

being told about production. When I came back I noticed 

that the Latina/white woman had given birth to her child 

and I asked how did Walmart come up w her 

accommodation and she told me that because she couldn’t 

do all the work task that were required of her they 

allowed her to work in the office until after the birth of 

her baby. Myself and another black associate asked again 

about how people were selected to be placed in the office 

and we were shunned away. I had one manager tell me I 

wasn’t “qualified” without looking at any of my accolades. 

The same manager told me and the same black employee 

that we could be good for “cleaning” the DC, and he 

handed us brooms and dusting supplies. 

 

The final hearing was scheduled and rescheduled a number of times, before 

finally being scheduled for January 21, 2022. On the morning of the hearing, due to 

Judge Van Wyk’s unexpected unavailability, the case was transferred to the 

undersigned, and was convened as scheduled. 

 

On January 20, 2022, Walmart filed a Motion in Limine, seeking to exclude 

exhibits and witness testimony from being offered in evidence by Ms. Dixon due to 

her failure to provide the identification of such in accordance with ALJ Van Wyk’s 

Order of Pre-hearing Instructions or comply with her other discovery and case-

management orders. The Motion in Limine also sought the exclusion of evidence 

relating to damages beyond those identified in section 760.11(6), Florida Statutes, 

such as those for emotional distress. For reasons set forth on the record, the Motion 

in Limine was granted.  

 

At the hearing, Ms. Dixon testified on her own behalf. Respondent presented the 

testimony of Jennifer Chewning, a Walmart Human Resource (HR) office manager, 
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and Chiquita Jones, who was, at all times relevant, a Walmart HR office manager. 

Ms. Chewning and Ms. Jones were co-HR office managers during the period at 

issue. Respondent’s Exhibits 1, 2, 7, 8, 12, 14 through 23, and 25 through 27 were 

received in evidence. 

 

The two-volume Transcript of the hearing was filed on March 3, 2022. The 

parties, having requested 30 days within which to file post-hearing submittals, filed 

their proposed recommended orders on April 4, 2022. 

 

References to statutes are to Florida Statutes (2018), which were those in effect 

at the time the alleged acts of discrimination occurred, unless otherwise noted.1 

 

FINDINGS OF FACT 

1. Respondent, Walmart, operates distribution center No. 7035 (WDC)  in 

Alachua, Florida. Walmart employs about 1,129 hourly employees (also known as 

“associates”), split between 1,000+/- freight handlers, 100+/- support associates, and 

71 managers. Walmart meets the definition of an employer in section 760.02(7). 

2. Ms. Dixon started working at the WDC in September 2016. She initially 

worked in the breakpack section, where bulk consumer goods are boxed and sent to 

individual Walmart stores. 

3. In 2018, Ms. Dixon qualified to be a driver/hauler. She was trained to operate 

power equipment, namely a forklift. She did not operate an RPE, which is a type of 

forklift used to raise pallets to high shelves in the WDC, nor did she operate 

“tuggers.” She continued in the breakpack section as well. 

4. In 2018, Ms. Dixon became pregnant and miscarried, a fact not widely known. 

Several weeks later, she again became pregnant. She experienced nausea, but 

                     
1 Section 760.10 has been unchanged since 1992, save for the 2015 amendment specifically adding 

pregnancy to the list of classifications protected from discriminatory employment practices. 

Ch. 2015-68, § 6, Laws of Fla. As a practical matter, pregnancy had already been determined to be a 

protected class related to sex. Delva v. Cont’l Grp., Inc., 137 So. 3d 371 (Fla. 2014). 
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wanted to maintain a schedule of at least 30 hours per week to maintain her health 

insurance. At the time, she was assigned to the DC dock, which was the loading 

area for boxed merchandise. The DC dock was in a separate area of the WDC 

facility than the DA dock, which was the loading area for loose merchandise. 

Ms. Dixon continued as a “hauler,” whose essential duty was to operate power 

equipment.  

5. Issues regarding leave and accommodations for Walmart employees are 

handled exclusively by Sedgwick, a third-party administrator that handles 

disability and leave matters, including FMLA leave, for the entire Walmart 

company. If an associate indicates that they cannot perform the essential duties of 

their job for medical, pregnancy, or other reasons, they are directed to Sedgwick for 

an accommodation, which could include temporary alternative duty (TAD). 

6. With regard to leave and accommodation requests, the first option is to keep 

an employee in their position, with restrictions, if possible. Accommodations are, 

however, individualized. Pregnancy accommodations can include a TAD, as well as 

leave. If a requested accommodation is denied, it can be appealed.  

7. In November 2018, Ms. Dixon advised Ms. Chewning that she was pregnant, 

and asked for an accommodation. Ms. Chewning directed Ms. Dixon to Sedgwick 

and provided a telephone number.  

8. Ms. Dixon contacted Sedgwick. She was offered FMLA leave and accepted it. 

She did not request a different accommodation at that time, nor did she apply for 

short-term disability leave.  

9. Ms. Dixon later told Ms. Chewning that she would like to return to work in 

December 2018. Ms. Chewning advised her that she would have to coordinate her 

return with Sedgwick.  

10. Ms. Dixon was advised by Sedgwick that she would need a note from her 

doctor describing her limitations as the basis for an accommodation for her position 

in the DC dock.  

11. After some delay, Ms. Dixon’s OB/GYN, Dr. Cotter, provided Sedgwick with a 

Return to Work Certification on January 21, 2019, listing a lifting restriction of 
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25 pounds as the necessary accommodation. However, the Return to Work 

Certification did not provide a date on which Ms. Dixon was medically cleared to 

return to work. On February 13, 2019, Dr. Cotter provided, by fax, a revised Return 

to Work Certification stating that Ms. Dixon was “medically able to resume work on 

2/12/19.”  

12. Ms. Dixon returned to work on February 14, 2019, the day following 

Sedgwick’s receipt of the medical clearance, with a 25-pound lifting restriction. She 

was, at the time, about six-months pregnant. She continued to work primarily as a 

driver/hauler. 

13. After several weeks, it became uncomfortable for Ms. Dixon to sit behind the 

forklift steering wheel. On March 6, 2019, Dr. Cotter provided a note that she could 

not operate heavy equipment for the duration of her pregnancy.  

14. On March 7, 2019, Ms. Chewning advised supervisory and HR personnel 

that: 

Rachel’s restrictions have been modified to include no 

operation of power equipment. In addition to no lifting 

greater than 25 lbs.  

Please provide her with work that falls within these 

guidelines.  

She is free to leave at any time without acct to contact 

Sedgwick to request another ADA if need be.  

 

15. After being accommodated by being relieved from her driver/hauler duties, 

Ms. Dixon was permitted to return to work in the DC dock’s breakpack section. If 

boxes came down the conveyer belt that were 25 pounds or more, she was not to lift 

them, but to ask for assistance. Ms. Dixon was allowed to take breaks whenever 

needed, and permitted to leave work early if she was not feeling well. She had no 

discipline or attendance issues during the period from March 7, 2019, to April 3, 

2019.  

16. Ms. Dixon tired quickly when working in the breakpack section. Although 

she did not have to lift 25-pound boxes, repetitively lifting and throwing lighter 

boxes was tiring. She was told that she could perform cleaning as an alternative, 
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which was considered to be a “light duty” job, but she had no desire to do cleaning. 

Her testimony indicated that she considered the suggestion that she clean to be an 

affront.  

17. Ms. Dixon went to Ms. Chewning, who asked her something to the effect of 

“you can’t clean, and you can’t throw boxes, what can you do?” Ms. Dixon testified 

that she “froze up,” and did not tell Ms. Chewning what she wanted to do. 

Ms. Chewning had no specific recollection of the conversation, but indicated that “is 

there anything you can do?” would be a standard question to any associate having 

difficulties with their approved accommodations, aimed at better assisting them 

with determining additional accommodations, regardless of their age, race, or 

pregnancy. 

18. At some point, Ms. Dixon spoke to “Ms. Sandy,” the general manager, who 

suggested that she take another leave. However, Ms. Dixon did not feel that she 

could take another leave because she needed the hours. Ms. Dixon acknowledged 

that Walmart was providing accommodations for her pregnancy, but was not giving 

its “best foot forward.” 

19. At some point, Ms. Dixon asked about working in the traffic office. Ms. Dixon 

understood that another employee, Joslyn Ramos, who is Hispanic, was allowed to 

work in the traffic office during her pregnancy, returning to work on the dock after 

her maternity leave. Ms. Dixon’s testimony regarding Ms. Ramos was not based on 

her personal knowledge. 

20. The person to whom Ms. Dixon spoke, Sarah Van Damme, an intermediate 

staples stock manager, advised that she did not believe Ms. Dixon was qualified for 

the traffic office position, but that she should check with the HR office to find out. 

Ms. Dixon “did not ask HR personally.”  

21. Ms. Dixon testified that she also spoke with the Walmart general manager, 

Ms. Hoff, who asked why she was worried about other accommodations when her 

requests were being met. Ms. Dixon felt that the general manager was “being very, 

very mean; very nonchalant.” 
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22. Despite her interest, Ms. Dixon never made a specific request to be assigned 

to the traffic office as an accommodation. She had not been previously trained for 

traffic office duties, and there was no evidence that she requested such training. 

Traffic office duties were not within her essential “hauler” duties. 

23. The evidence at hearing indicated that Ms. Ramos had been trained to work 

as a back-up traffic associate prior to her pregnancy. Therefore, she was able to be 

placed in the traffic office as a pregnancy accommodation consistent with her 

normal duties. Ms. Ramos went on maternity leave, and, therefore, left the traffic 

office in October 2018, well prior to Ms. Dixon’s inquiries about the position in 

March 2019. The evidence further supports that during the February 14, 2019, to 

April 3, 2019, period in question, there were no open positions in the traffic office.  

24. Ms. Dixon testified to her belief that, since Ms. Ramos and Ms. Hoff were 

Hispanic, Ms. Ramos received favorable treatment. Despite Ms. Dixon’s 

understanding that Ms. Hoff was “of Latina descent,” there was no non-hearsay 

evidence of the ethnicity of the general manager, Ms. Hoff. There was no direct or 

circumstantial evidence to support Ms. Dixon’s belief that the general manager’s 

ethnicity influenced Ms. Ramos’s assignment to the traffic office during her 

pregnancy. 

The Incident 

25. Ms. Dixon and her long-term partner, Chris Washington, both worked at the 

WDC. In addition to the child Ms. Dixon was expecting, they had an older child 

together. Mr. Dixon worked in the WDC’s DA dock, a different area of the WDC 

facility than the DC dock to which Ms. Dixon was assigned. 

26. Ms. Dixon and Mr. Washington had one car, so they generally rode to work 

and back home together. Prior to Ms. Dixon’s November 2018 FMLA leave, she and 

Mr. Washington would give another Walmart employee, Kayla Creighton, rides to 

work on a regular basis.  

27. After Ms. Dixon went on FMLA leave in November 2018, Mr. Washington 

continued to give Ms. Creighton rides to work. Ms. Dixon believes that 
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Mr. Washington and Ms. Creighton started up a romantic relationship during that 

period. 

28. When Ms. Dixon returned to work in February 2019, she stated that she said 

nothing to Ms. Creighton in the workplace. However, she let Ms. Creighton know of 

her suspicions by text messages and Facebook.2 Ms. Creighton did not admit to the 

alleged romantic relationship. 

29. On April 3, 2019, Ms. Dixon went into Mr. Washington’s phone and saw a 

text message from Ms. Creighton asking him for a ride to work. 

30. Ms. Dixon, Mr. Washington, and Ms. Creighton were all on the second shift, 

from 3:00 p.m. to 1:00 a.m.  

31. Ms. Jones testified that, prior to the start of the second shift on April 3, 2019, 

Ms. Creighton came to her office and told Ms. Jones that there were personal issues 

between Ms. Creighton and Ms. Dixon, that she was receiving threatening 

telephone calls from Ms. Dixon, and that Ms. Dixon “would give her grief” during 

their breaks, which were taken at the same time. Ms. Jones had no recollection of 

having spoken with Ms. Creighton prior to that day. Ms. Jones told Ms. Creighton 

that if anything happened at work, she should report it to her. 

32. Later that day, and a few hours into the shift, Ms. Dixon testified that she 

was not feeling well, and wanted to go home. She went from the DC dock to the DA 

dock, where Mr. Washington -- and Ms. Creighton -- worked, so that                      

Mr. Washington could drive her home. She did not tell her manager that she was 

leaving the DC dock, and did not clock out. 

33. When Ms. Dixon entered the DA dock area, she spotted Ms. Creighton. The 

evidence was unclear as to whether Ms. Creighton was out in the open, or whether 

she was working in a truck. Ms. Dixon testified that Ms. Creighton had been 

moving merchandise from a trailer into the building, but was outside the trailer 

when she saw her. 

                     
2 It was not stated whether Mr. Washington, presumably now riding to work and back with 

Ms. Dixon, continued to give Ms. Creighton rides as well. Ms. Dixon and Mr. Washington continued 

living together until her termination from Walmart. 
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34. Ms. Dixon approached Ms. Creighton and told her to stop asking 

Mr.  Washington for rides, and that she knew what was going on. She told 

Ms. Creighton that the car belonged to her, and she was not going to be giving her 

rides anymore. 

35. Ms. Creighton said she would continue to ask Mr. Washington for rides, then 

walked to the Problems Desk, which had a telephone, and called the HR office. She 

spoke with Ms. Jones shortly after 5:00 p.m. Ms. Jones testified that as she was 

speaking with Ms. Creighton, she could hear Ms. Dixon in the background. 

Ms. Jones advised Ms. Creighton to disengage from Ms. Dixon, and that she was on 

her way to the DA dock.  

36. When Ms. Jones arrived, she took Ms. Dixon to her office, while 

Ms. Creighton was taken to a manager’s office in the HR section. Ms. Dixon was 

upset, and Ms. Jones tried to calm her down. 

37. Ms. Jones took Ms. Dixon’s statement, in which she repeated her allegations 

of Ms. Creighton’s requests to ride with Mr. Washington and their alleged romantic 

relationship. In order to de-escalate the situation and avoid further confrontation 

with Ms. Creighton until Ms. Dixon’s baby was delivered, Ms. Jones suggested that 

Ms. Dixon could be assigned to the weekend shift. Ms. Dixon was agreeable to that 

arrangement.  

38. Ms. Jones then left Ms. Dixon, went to speak with Ms. Creighton, and took 

her statement. Ms. Creighton told Ms. Jones that Ms. Dixon confronted her and 

“bumped up against her” in the trailer where she was working. 

39. The Walmart Violence-Free Workplace Policy describes “Prohibited Conduct” 

and provides that: 

We prohibit any form of violence or threat in or affecting 

the workplace, other associates or our customers/ 

members. This includes, but is not limited to, any conduct 

or communication (whether direct or indirect) which:       

1) harms, damages, injures, harasses, intimidates, bullies, 

threatens, stalks, taunts, forces, coerces, restrains or 

confines another person; 2) reasonably causes another 
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person to fear for his/her health or safety; or                     

3) intentionally harms or damages property. 

 

Such conduct may be prohibited even when it occurs off of 

our property, including postings on the internet or other 

electronic communications, if we conclude that your 

actions suggest a threat of violence in the workplace, or 

that they may impact other associates, our 

customers/members, or the company’s interests. Refer to 

the Social Media Policy for additional information 

regarding electronic communications.  

   

40. When Ms. Jones returned to her office, she related to Ms. Dixon what 

Ms. Creighton stated. Walmart’s assistant general manager, Justin Kelly, decided 

that Ms. Dixon was to be suspended pending an investigation of the alleged physical 

contact under the Violence-Free Workplace Policy. Ms. Dixon was relieved of her 

access badge and left the building. 

41. Ms. Jones left work shortly thereafter. Ms. Dixon was in the parking lot 

visibly upset. Mr. Washington had their car keys and she could not get home. 

Ms. Jones gave Ms. Dixon a ride home. 

42. After further investigation of the incident, including interviews of witnesses 

taken that evening, Walmart determined that Ms. Dixon had acted towards 

Ms. Creighton in a confrontational manner, and may have physically touched 

Ms. Creighton in the process, both of which are grounds for termination under the 

Violence-Free Workplace Policy. Several of the interviewed witnesses reportedly 

denied seeing anything, but heard a “commotion.” One witness claimed to have seen 

Ms. Dixon bump Ms. Creighton with her shoulder as she walked past Ms. Dixon on 

her way to the Problems Desk.3 Whether the accounts were accurate or not, they 

formed the basis for what Walmart understood to have taken place. 

                     
3 The testimony of Ms. Jones as to what Ms. Creighton told her, and the statements of witnesses, are 

clearly hearsay. However, they are not accepted for the truth of the matters asserted, i.e., that 

Ms. Dixon threatened Ms. Creighton, or that Ms. Dixon bumped up against Ms. Creighton. Rather, 

those statements are accepted as evidence of the information provided to Walmart, regardless of its 

accuracy. Charles W. Ehrhardt, Ehrhardt’s Florida Evidence § 801.4 (2016 ed.).   
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43. On April 11, 2019, Ms. Dixon was terminated from employment for a 

violation of the Violence-Free Workplace Policy. 

44. Ms. Dixon made a request under the Walmart “Open-Door” policy to speak 

with the general manager. The request was denied. 

45. Ms. Dixon requested that Walmart pull video from cameras in the DA dock 

area. Since Walmart understood that the incident occurred in a trailer, outside of 

camera range, no effort was made to retrieve any footage. The Walmart cameras do 

not have audio capability, so no audio would have been available. 

46. Ms. Jones testified that she knew of no instance in which an associate 

touched another during a dispute and had not been fired. In her words, “[p]ersonal 

contact, is just automatic termination, right? There’s no question about that.” Her 

testimony is credited.  

CONCLUSIONS OF LAW 

47. The Division of Administrative Hearings has jurisdiction over the parties to 

and subject matter of this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2021). 

48. Section 760.11(1) provides that “[a]ny person aggrieved by a violation of 

ss. 760.01-760.10 may file a complaint with the [C]ommission within 365 days of the 

alleged violation.” Ms. Dixon timely filed her complaint.  

49. Section 760.11(7) provides that upon a determination by the Commission 

that there is no probable cause to believe that a violation of the Florida Civil Rights 

Act of 1992 (FCRA) has occurred, “[t]he aggrieved person may request an 

administrative hearing under ss. 120.569 and 120.57, but any such request must be 

made within 35 days of the date of determination of reasonable cause.” Following 

the Commission’s determination of no cause, Ms. Dixon timely filed her Petition for 

Relief requesting this hearing. 

50. Chapter 760, Part I, of the FCRA is patterned after Title VII of the Civil 

Rights Act of 1964, as amended. When “a Florida statute is modeled after a federal 

law on the same subject, the Florida statute will take on the same construction as 
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placed on its federal prototype.” Brand v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 

1st DCA 1994); see also Valenzuela v. Globeground N. Am, LLC, 18 So. 3d 17 (Fla. 

3d DCA 2009); Fla. State Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996); Fla. 

Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).  

51. Petitioner has the burden of proving by a preponderance of the evidence that 

Respondent committed an unlawful employment practice. See St. Louis v. Fla. Int’l 

Univ., 60 So. 3d 455 (Fla. 3d DCA 2011); Fla. Dep’t of Transp. v. J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981). 

52. With regard to Petitioner’s claim of discrimination, section 760.10 provides, 

in pertinent part: 

(1) It is an unlawful employment practice for an employer: 

  

(a) To discharge or to fail or refuse to hire any individual, 

or otherwise to discriminate against any individual with 

respect to compensation, terms, conditions, or privileges 

of employment, because of such individual’s race, color, 

religion, sex, pregnancy, national origin, age, handicap, or 

marital status. 

 

53. Employees may prove discrimination on the basis of race, pregnancy, or age 

by direct, statistical, or circumstantial evidence. Valenzuela, 18 So. 3d at 22.  

54. Direct evidence is evidence that, if believed, would prove the existence of 

discriminatory intent without resort to inference or presumption. Denney v. City of 

Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1561 

(11th Cir. 1997). Courts have held that “‘only the most blatant remarks, whose 

intent could be nothing other than to discriminate ...’ will constitute direct evidence 

of discrimination.” Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 

1359 (11th Cir. 1999)(citations omitted). 

55. As set forth in the findings of fact herein, Ms. Dixon failed to prove any acts 

or remarks that would constitute direct evidence of discrimination. Although 

Ms. Dixon alleged that the failure to allow her to be assigned to the traffic office was 

evidence of racially discriminatory animus or bias, none was proven by a 

preponderance of the evidence.   
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56. Likewise, Ms. Dixon failed to prove discrimination on the basis of race, 

pregnancy, or age by statistical evidence.   

57. In the absence of any direct or statistical evidence of discriminatory intent, 

Petitioner must rely on circumstantial evidence of such intent. In McDonnell 

Douglas Corporation v. Green, 411 U.S. 792 (1973), and as refined in Texas 

Department of Community Affairs v. Burdine, 450 U.S. 248 (1981), and St. Mary's 

Honor Center v. Hicks, 509 U.S. 502 (1993), the United States Supreme Court 

established the procedure for determining whether employment discrimination has 

occurred when employees rely upon circumstantial evidence of discriminatory 

intent.  

58. Under the three-part test, Petitioner has the initial burden of establishing a 

prima facie case of unlawful discrimination or retaliation under the FCRA. 

McDonnell Douglas Corp., 411 U.S. at 802; Burdine, 450 U.S. at 252-253; Burke-

Fowler v. Orange Cnty., Fla., 447 F.3d 1319, 1323 (11th Cir. 2006); Valenzuela,      

18 So. 3d at 22. “The elements of a prima facie case are flexible and should be 

tailored, on a case-by-case basis, to differing factual circumstances.” Boykin v. Bank 

of Am. Corp., 162 F. Appx. 837, 838-839 (11th Cir. 2005)(citing Fitzpatrick v. City of 

Atlanta, 2 F.3d 1112, 1123 (11th Cir. 1993)). 

59. “[T]o make a comparison of the plaintiff’s treatment to that of [employees 

outside of Petitioner’s protected class], the plaintiff must show that he and the 

employees are similarly situated in all relevant respects.” Holifield, 115 F.3d at 

1562. Therefore, “it is necessary to consider whether the employees are involved in 

or accused of the same or similar conduct and are disciplined in different ways.” Id.  

60. The comparator “must be nearly identical to prevent courts from second-

guessing employers' reasonable decisions and confusing apples with oranges.” 

Valenzuela, 18 So. 3d at 23 (citing Maniccia v. Brown, 171 F.3d 1364, 1368 (11th 

Cir.1999)). Regarding comparators, “a valid comparison will turn not on formal 

labels, but rather on substantive likenesses.” Lewis v. City of Union City, Ga., 918 

F.3d 1213, 1228 (11th Cir. 2019). That is, “a plaintiff and her comparators must be 

sufficiently similar, in an objective sense, that they ‘cannot reasonably be 
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distinguished.’” Id. (quoting Young v. United Parcel Serv., Inc., 575 U.S. 206, 231 

(2015)). As a rule, “[s]imilarly situated employees ‘must have reported to the same 

supervisor as the plaintiff, must have been subject to the same standards governing 

performance evaluation and discipline, and must have engaged in conduct similar to 

the plaintiff's, without such differentiating conduct that would distinguish their 

conduct or the appropriate discipline for it.’” Valenzuela, 18 So. 3d at 22-23. 

61. If Petitioner is able to prove her prima facie case by a preponderance of the 

evidence, the burden shifts to Respondent to articulate a legitimate, non-

discriminatory reason for its employment decision. Burdine, 450 U.S. at 255; Dep’t 

of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991). An employer has the 

burden of production, not persuasion, to demonstrate to the finder of fact that the 

decision was non-discriminatory. Id. This burden of production is “exceedingly 

light.” Holifield, 115 F.3d at 1564; Turnes v. Amsouth Bank, NA, 36 F.3d 1057, 1061 

(11th Cir. 1994).  

62. If the employer produces evidence that the decision was non-discriminatory, 

then the complainant must establish that the proffered reason was not the true 

reason but merely a pretext for discrimination. St. Mary's Honor Ctr., 509 U.S. at 

516-518. In order to satisfy this final step of the process, Petitioner must “show[] 

directly that a discriminatory reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the employment decision is not 

worthy of belief.” Chandler, 582 So. 2d at 1186 (citing Burdine, 450 U.S. at 252-

256). The evidence must be such that it reveals “such weaknesses, implausibilities, 

inconsistencies, incoherencies or contradictions in the employer's proffered 

legitimate reasons for its action that a reasonable fact finder could find them 

unworthy of credence.” Combs v. Plantation Patterns, 106 F.3d 1519, 1538 (11th Cir. 

1997)(citations omitted). Petitioner would have to prove not only that the employer’s 

stated reason for the employment decision was false, but also that discrimination 

was the real reason for the decision. Jiminez v. Mary Washington Coll., 57 F.3d 369, 

378 (4th Cir. 1995). The demonstration of pretext “merges with the plaintiff's 
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ultimate burden of showing that the defendant intentionally discriminated against 

the plaintiff.” Holifield, 115 F.3d at 1565. 

 

Discrimination on the Basis of Race 

a. Prima Facie Case 

63. To establish a prima facie case of racial discrimination under McDonnell 

Douglas, Ms. Dixon must demonstrate by a preponderance of the evidence that: 

1) she is a member of a protected class; 2) she was qualified for the position; 3) she 

was subjected to an adverse employment action; and 4) her employer treated 

similarly situated employees outside of her protected class more favorably than she 

was treated. Burke-Fowler, 447 F.3d at 1323. With regard to a case involving 

termination, there is authority to suggest that, in order to meet the fourth element 

of the McDonnell Douglas test, “the position was filled by a person outside the 

protected class.” Davis v. Coca-Cola Bottling Co. Consol., 516 F.3d 955, 985 n.41 

(11th Cir. 2008).  

64. Ms. Dixon demonstrated that she is a member of a protected class, that she 

was qualified to hold her position with Walmart, and that she was subjected to an 

adverse employment action, i.e., termination from employment.  

65. Where Ms. Dixon failed in the establishment of her prima facie case is her 

failure to demonstrate that other persons outside of her protected racial 

classification, but within comparable positions, were subject to personnel decisions 

that differed from those applied to her.  

66. The evidence demonstrates that all Walmart employees who have acted in a 

confrontational manner towards associates or managers, or who have initiated 

physical contact, have been terminated. There have been no exceptions.  

67. Ms. Dixon’s complaint that she was not allowed to work in the traffic office, 

but that Ms. Ramos was, did not serve to establish disparate treatment. Ms. Ramos 

was trained to work in the traffic office, and Ms. Dixon was not. In addition, the 

evidence established that, despite interest in the position, Ms. Dixon never asked to 

work in the traffic office as an accommodation for her pregnancy, nor was there an 
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open position in the traffic office. Thus, Ms. Ramos was not similarly situated to 

Ms. Dixon, and was not a valid comparator. 

68. In short, Ms. Dixon failed to prove that Walmart’s decision to terminate her 

was the result of any consideration of or discriminatory intent based on race, or that 

her treatment as an employee differed in any material way from the treatment 

afforded other similarly situated employees, regardless of their race. Therefore, 

Ms. Dixon failed to prove a prima facie case of discrimination, and her petition for 

relief must be dismissed. 

b. Legitimate, Non-discriminatory Reason 

69. Assuming -- for the sake of argument -- that Ms. Dixon made a prima facie 

showing, the burden would shift to Walmart to proffer a legitimate non-

discriminatory reason for its action.   

70. Walmart met its burden by producing substantial credible evidence that 

Ms. Dixon was terminated solely for confronting Ms. Creighton, and for coming into 

physical contact with her, and for no other reason. 

c. Pretext 

71. Upon Walmart’s production of evidence of a legitimate non-discriminatory 

reason for its action, the burden shifted back to Ms. Dixon to prove by a 

preponderance of the evidence that Walmart’s stated reasons were not its true 

reasons, but were a pretext for discrimination.   

72. The record of this proceeding does not support a finding or a conclusion that 

Walmart’s proffered explanation for its personnel decision was false or not worthy of 

credence, nor does it support an inference that the explanation was pretextual. 

73. For the reasons set forth herein, Ms. Dixon failed to prove circumstantial 

evidence of racial discrimination under McDonnell Douglas and its progeny, or that 

her treatment as an employee differed in any material way from the treatment 

afforded other similarly situated employees, regardless of their race. Therefore, 

Ms. Dixon failed to prove a prima facie case of discrimination on the basis of her 

race, and her Petition for Relief must be dismissed. 
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Discrimination on the Basis of Age 

a. Prima Facie Case 

74. To establish a prima facie case of age discrimination, Ms. Dixon must 

demonstrate by a preponderance of the evidence that: 1) she is a member of a 

protected class; 2) she was qualified for the position; 3) she was subjected to an 

adverse employment action; and 4) her employer treated similarly situated 

employees of a “different” age more favorably than she was treated. Johnny L. 

Torrence v. Hendrick Honda Daytona, Case No. 14-5506 (Fla. DOAH Feb. 26, 2015; 

Fla. FCHR May 21, 2015); see also City of Hollywood v. Hogan, 986 So. 2d 634, 641 

(Fla. 4th DCA 2008). 

75. The Supreme Court discussed the requirements on Petitioner to establish 

that a dismissal was based on age, as follows: 

When a plaintiff alleges disparate treatment, liability 

depends on whether the protected trait (age) actually 

motivated the employer's decision. That is, the plaintiff's 

age must have actually played a role in the employer's 

decision-making process and had a determinative 

influence on the outcome. 

 

Hogan, 986 So. 2d at 641. 

76. As above, Ms. Dixon demonstrated that she is a member of a protected class, 

that she was qualified to hold her position with Walmart, and that she was 

subjected to an adverse employment action, i.e., termination from employment. 

77. Ms. Dixon failed to identify any similarly situated individual of a different 

age who engaged in similar conduct, but was treated more favorably than she, as is 

required to establish a prima facie case and meet her burden to prove age 

discrimination. No evidence was submitted as to the age of Ms. Ramos, the only 

person identified as a comparator for any reason. Thus, there can be no conclusion 

drawn that any person was treated differently from Ms. Dixon based on their age.  

b. Legitimate, Non-discriminatory Reason and Pretext 

78. As with the analysis of Ms. Dixon’s allegation of race discrimination, the 

evidence demonstrates that Walmart had a legitimate, non-discriminatory reason 
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for its decision to terminate Ms. Dixon. All Walmart employees who have acted in a 

confrontational manner towards associates or managers, or who have initiated 

physical contact, have been terminated without exception.  

79. The discussion of Walmart’s legitimate, non-discriminatory reason for 

Ms. Dixon’s termination, and whether it was pretextual, applies with equal force to 

her allegation of discrimination on the basis of age, and is adopted.  

80. In short, Ms. Dixon failed to prove that Walmart’s decision to terminate her 

was the result of any consideration of or discriminatory intent based on age, or that 

her treatment as an employee differed in any material way from the treatment 

afforded other similarly situated employees, regardless of their age. Therefore, 

Ms. Dixon failed to prove a prima facie case of discrimination on the basis of her 

age, and her Petition for Relief must be dismissed. 

 

Discrimination on the Basis of Pregnancy 

a.  Prima Facie Case 

81. Discrimination on the basis of pregnancy is an offshoot of the FCRA’s 

prohibition against discrimination on the basis of sex. Delva v. Cont’l Grp., Inc., 137 

So. 3d 371 (Fla. 2014). Thus, the same assessment for proving a prima facie case of 

discrimination based on sex would apply to pregnancy. Subsequent to Delva, section 

760.10 was amended to specifically include pregnancy discrimination within its 

ambit.  

82. To establish a prima facie case of discrimination based on her pregnancy, 

Ms. Dixon must demonstrate by a preponderance of the evidence that: 1) she is a 

member of the protected class; (2) she requested accommodation; (3) the employer 

refused her request; and (4) the employer nonetheless accommodated others 

“similar in their ability or inability to work.” Durham v. Rural/Metro Corp., 

955 F.3d 1279, 1285 (11th Cir. 2020) (citing Young, 575 U.S. at 229; see also 

Valenzuela, 18 So. 3d at 22. 
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83. Ms. Dixon demonstrated that she is a member of a protected class, that she 

was qualified to hold her position with Walmart, and that she was subjected to an 

adverse employment action, i.e., termination from employment. 

84. Ms. Dixon failed to identify any individual who was not pregnant who 

engaged in conduct similar to that she engaged in with Ms. Creighton, but who was 

treated more favorably than she. All Walmart employees who have confronted 

associates or managers, or have initiated comparable physical contact, have been 

terminated.  

85. Walmart’s decision to allow Ms. Ramos to work in the traffic office during her 

pregnancy was based on her previous training in that position, and that position 

being within the scope of her normal duties. Petitioner had no such training, the 

traffic office duties were not within her normal duties, and she did not make a 

specific request to be assigned to the traffic office. Thus, Ms. Ramos is not a 

comparator. 

86. Ms. Dixon received every pregnancy accommodation for which a request was 

made. 

87. In short, Ms. Dixon failed to prove that Walmart’s decision to terminate her 

was the result of any consideration of or discriminatory intent based on her 

pregnancy, or that her treatment differed in any material way from Walmart’s 

treatment of other similarly situated, but non-pregnant employees.  

b. Legitimate, Non-discriminatory Reason and Pretext 

88. The previous discussion of Walmart’s legitimate, non-discriminatory reason 

for Ms. Dixon’s termination, and whether it was pretextual, applies with equal force 

to her allegation of discrimination on the basis of pregnancy, and is adopted.  

89. Ms. Dixon failed to prove that Walmart’s decision to terminate her was the 

result of any consideration of or discriminatory intent based on pregnancy, or that 

her treatment as an employee differed in any material way from the treatment 

afforded other similarly situated employees, regardless of whether or not they were 

pregnant. Therefore, Ms. Dixon failed to prove a prima facie case of discrimination 

on the basis of her pregnancy, and her Petition for Relief must be dismissed. 
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Conclusion 

90. An action pursuant to the FCRA may not be predicated on whether an 

employment decision is fair or reasonable, but only on whether it was motivated by 

unlawful discriminatory intent. It is well established that “[a]n ‘employer may fire 

an employee for a good reason, a bad reason, a reason based on erroneous facts, or 

for no reason at all, as long as its action is not for a discriminatory reason.’” Hogan, 

986 So. 2d at 645. In a proceeding under the FCRA, “[w]e are not in the business of 

adjudging whether employment decisions are prudent or fair. Instead, our sole 

concern is whether unlawful discriminatory animus motivates a challenged 

employment decision.” Damon, 196 F.3d at 1361. Moreover, “[t]he employer’s stated 

legitimate reason ... does not have to be a reason that the judge or jurors would act 

on or approve.” Chandler, 582 So. 2d at 1187. 

91. The evidence in this case establishes that Ms. Dixon confronted 

Ms. Creighton in the workplace regarding her alleged romantic relationship with 

Mr. Washington. Under the Violence-Free Workplace Policy, that alone was enough 

to support her termination. That she may have bumped Ms. Creighton only 

provided additional support for Walmart’s action. That the incident may have 

varied from the descriptions provided to Walmart is of no consequence. That was 

the information available to Walmart, and the information upon which the decision 

was made. The evidence was insufficient to find that Walmart’s reason for 

terminating Ms. Dixon from employment was based on her race, age, or pregnancy. 

 

RECOMMENDATION  

Based upon the foregoing Findings of Fact and Conclusions of Law, it is  

RECOMMENDED that the Florida Commission on Human Relations issue a final 

order dismissing Petitioner, Rachel Dixon’s, Petition for Relief, FCHR No. 2020-

24594.  
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DONE AND ENTERED this 13th day of April, 2022, in Tallahassee, Leon County, 

Florida. 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of April, 2022. 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399-7020 

 

Nicole B. Dunlap, Esquire 

Littler Mendelson, PC 

111 North Orange Avenue 

Orlando, Florida  32801 

Rachel Dixon 

Apartment 9104 

6815 West University Avenue 

Gainesville, Florida  32607 

 

Stanley Gorsica, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 15 days from the date 

of this Recommended Order. Any exceptions to this Recommended Order should be 

filed with the agency that will issue the Final Order in this case.  

 




