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RECOMMENDED ORDER 

On March 4 and 24, 2021, Administrative Law Judge Hetal Desai, of the 

Division of Administrative Hearings (DOAH), conducted a final hearing in 

this matter via Zoom. 
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STATEMENT OF THE ISSUE 

Whether Respondent, Advanced Drainage Systems, Inc (ADS), 

discriminated against Petitioner, Ina Brathwaite, based on her race (African 
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American) and gender (female), in violation of section 760.10, Florida 

Statutes (2020), when it terminated her employment.1 

 

PRELIMINARY STATEMENT 

Petitioner filed an Employment Complaint of Discrimination with the 

Florida Commission on Human Relations (FCHR) alleging discrimination 

based on "Race" and "Sex."2 Petitioner, an African American female, alleged 

Respondent terminated her on August 22, 2019, in violation of the Florida 

Civil Rights Act (FCRA), after being required to perform additional duties 

that males in her position were not required to perform.  

 

On July 13, 2020, FCHR issued a "Notice of Determination: No 

Reasonable Cause." Petitioner filed a timely Petition for Relief to contest that 

determination on August 14, 2020. FCHR transferred the Petition to DOAH, 

where it was assigned to the undersigned and noticed for a final hearing.  

 

A motion hearing was held on February 5, 2021, on Respondent's Motion 

for Summary Judgment. An Order Denying Motion for Summary Judgment 

was entered February 17, 2021, denying the motion, but striking Petitioner's 

request for certain damages and narrowing the issues for the hearing.  

 

At the final hearing, Petitioner offered her own testimony and the 

testimony of Kaz Rolle, a former ADS employee. ADS offered the testimony of 

four employees: Joseph Ward, the yard manager; Janet Bayes, a human 

resources manager/accountant; Tammy Bennett, retirement programs 

manager; and Emily Reed, a human resources business partner. Petitioner's 

                                                           
1 Unless otherwise indicated, all statutory and administrative rule references are to the 2020 

versions of the Florida Statutes and Florida Administrative Code. 

 
2 The Complaint transferred to DOAH was not date stamped by FCHR. 
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Exhibits P1 through P6 and P8 were admitted into evidence. The following 

Respondent's Exhibits were admitted into evidence: R1, R3 through R5, R7 

through R10, R16, R18, R19, R24 through R28, R33, R38 through R40, R48, 

R50, R58, and R60 through R62. 

 

The Transcript of the hearing was filed with DOAH on May 6, 2021. The 

undersigned granted the parties' request at the final hearing to extend the 

time to file proposed recommended orders (PROs).3 Petitioner filed a letter on 

May 25, 2021, with DOAH, which the undersigned treats as Petitioner's PRO. 

Respondent filed its PRO on May 27, 2021. Both parties' PROs have been 

duly considered in the preparation of this Recommended Order. 

 

FINDINGS OF FACT 

PARTIES  

1. Ms. Brathwaite is an African American female who started her 

employment with ADS as a Yard Loader in September 2018. She remained in 

that position until her termination on August 22, 2019. 

2. ADS manufactures and sells large diameter pipes and pipe fittings. It 

has manufacturing and sales facilities located worldwide, including a plant in 

Winter Garden, Florida, where it employed Ms. Brathwaite. The pipes range 

from ten pounds to over 1,000 pounds and are used under buildings and other 

infrastructure.  

3. ADS maintained policies (titled "Harassment-Free Work Environment" 

and "Equal Employment Opportunity") that prohibited discrimination and 

harassment based on various categories, including race and gender, in the 

workplace. Additionally, its "Open Door" policy encouraged employees to 

bring all complaints to a manager as soon as possible. Complaints for 

                                                           
3 By agreeing to an extension of the ten days normally provided for their PROs, the parties 

waived the requirements in section 120.57(3)(e), Florida Statutes, for the rendering of a 

recommended order within 30 days of the filing of the transcript. Fla. Admin. Code R. 28-

106.216(2). 
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harassment could be lodged with a supervisor or with the corporate human 

resources office. There is no dispute Ms. Brathwaite was aware of these 

policies. 

THE YARD AND THE SHACK  

4. Plant Manager Bruce Fallenstein (non-African American male) 

supervised the Winter Haven ADS plant. The plant has a production section 

(where the pipes are made) and a yard (where the pipes are stored for 

distribution).   

5. At all times relevant, the yard was supervised by either Joe Negron 

(non-African American male) or Joseph Ward (non-African American male).  

6. The yard is almost 30 acres. The area with the pipes consists of seven 

aisles with large diameter pipes stacked "back to back" between 20 and 30 

feet high. The yard is split into zones, with each zone generally manned by a 

separate Yard Loader. Because of the stacks and the large area, it was 

impossible for someone to observe all aspects of the yard at once. 

7. The zone in the front of the yard contains a building (known as "the 

shack") used for customer services. The shack is an eight-foot by ten-foot (8 x 

10 foot) building containing an air conditioning unit, two desks, a few 

printers, a file cabinet, and slots for documents and paperwork. A Yard 

Loader working in the shack or in the zone containing the shack (shack zone) 

cannot see what is happening in the other zones in the yard. 

8. The yard also had a number of vehicles including a number of small 

forklifts, six large forklifts (Sellicks), and a production hauler (Caterpillar).4  

Yard Loaders utilized the forklifts to move heavy pipes from production into 

stacks in the yard, and then remove pipes to transfer to a customer's truck or 

vehicle.  

 

 

                                                           
4 For the purposes of this Recommended Order all of these vehicles are encompassed in the 

term "forklifts." 
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YARD LOADER JOB DESCRIPTION 

9. During the relevant time period, there were approximately 20 Yard 

Loaders employed at the Winter Haven ADS plant. Ms. Brathwaite is the 

only female Yard Loader. 

10. Essentially, Yard Loaders work in the yard; they confirm a customer's 

paperwork, unload pipes and pipe fittings from the yard, and load pipes and 

pipe fittings onto the customer's vehicle. According to the written job 

description, a Yard Loader is: 

[R]esponsible for safely and accurately loading and 

unloading all deliveries made and received by ADS. 

A Yard Loader must demonstrate safe and proper 

vehicle operation at all times. A Yard Loader also 

interacts with company and non-company drivers 

as well as will-call customers. 

 

11. The job description lists specific job responsibilities, including the 

following:  

• Practice proper forklift and yard vehicle operation and preventative 

maintenance; 

• Maintain and build job skills through company training programs; 

• Load and unload all deliveries utilizing a forklift or physical labor; 

• Safely operate all yard vehicles; 

• Promote good customer service; [and] 

• Maintain paperwork and product transfers. 

 

12. In addition, the job description lists physical requirements including: 

• Ability to repeatedly lift 75 pounds to a height of 6 feet. 

• Ability to perform physical labor for extended periods of time in 

temperature extremes. 

• [A]bility to mount/dismount industrial equipment and vehicles. 
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13. Ms. Brathwaite was required to take a physical and manual test 

before she began with ADS, which included lifting 75 pounds. She passed this 

test. 

14. During the relevant time period, there were five Yard Loaders every 

shift. The Yard Loaders were responsible for their assigned zones but were 

called on to assist other Yard Loaders when necessary. Each Yard Loader 

was responsible for working with customers, stacking inventory that was 

coming in, or unloading pipes and pipe fittings from the stacks to be loaded 

onto customers' vehicles. Additionally, each Yard Loader was to ensure their 

zone was safe and clear of trash and debris. 

15. At issue is whether Yard Loaders were required to operate forklifts as 

part of their essential duties. It is clear from Ms. Brathwaite's testimony at 

the hearing that she felt that she had not always been required to operate the 

forklift and therefore, it was not an essential job requirement. The evidence 

establishes otherwise.  

16. According to the written job description, each Yard Loader was 

required to possess certain job skills including "forklift and OTR vehicle 

driving." Additionally, the testimony from Mr. Ward and Ms. Brathwaite's 

witness, Kaz Rolle, established that all Yard Loaders were trained and 

required to use the forklifts to load and unload heavy pipes. Ms. Brathwaite 

offers no evidence to the contrary. She admits that she was trained on the 

smaller forklifts when she started with ADS. 

17. Accordingly, it is clear that operating a forklift to load and unload 

pipes and pipe fittings was an essential function of Ms. Brathwaite's position 

as a Yard Loader. 

MS. BRATHWAITE'S JOB HISTORY  

18. On September 13, 2018, Mr. Negron issued an offer letter to 

Ms. Brathwaite for the position of Yard Loader (first shift) at the Winter 

Haven ADS plant. Upon hire, ADS provided Ms. Brathwaite with basic 
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training involving use of the forklift, manual pipe lifting, and administrative 

duties.   

19. Ms. Brathwaite began on or around September 18, 2018, and was 

originally supervised by Mr. Negron. Mr. Negron assigned her to the shack 

zone, where she was to perform customer service duties consisting of greeting 

customers, processing their purchases, being the point of contact for billing 

and tracking, preparing and sending reports to the Yard Manager, and 

ensuring "100% Housekeeping Standards" in and around the shack. Also 

listed as part of the shack duties were "coordinate with the shift lead to get 

forklift orders picked and loaded," and "Launch/Pick/Load" pipes and pipe 

fittings.  

20. Although Mr. Negron expected Ms. Brathwaite to perform the 

customer service duties, according to Ms. Brathwaite, she was not required to 

use the forklift to lift and load pipes. She did manually load smaller pipes 

and pipe fittings. During Mr. Negron's reign, other Yard Loaders 

concentrated on specific zones in the yard, but did not necessary conduct any 

customer/ administrative duties. All the Yard Loaders, except for Ms. 

Brathwaite, utilized the forklift at this time. 

21. In April 2019, Ms. Brathwaite went out on maternity leave for nine 

weeks. During the time she was out on leave, ADS fired Mr. Negron for 

inefficiency issues and failure to properly supervise the yard.  

22. Mr. Ward transferred from another ADS plant to replace Mr. Negron 

while Ms. Brathwaite was on maternity leave. Upon arrival, Mr. Ward 

observed that the Yard Loaders were not performing all their assigned tasks.  

In other words, some of the Yard Loaders were not performing administrative 

duties as much as others; and some were not performing the forklift and 

manual duties as much as others.  

23. As a result, Mr. Ward implemented a process of cross-training all Yard 

Loaders so that they could perform all aspects of the duties: administrative/ 
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customer, forklift, and manual. Mr. Ward also required that the Yard 

Loaders work every other weekend to help with special projects. 

24. On June 10, 2019, Ms. Brathwaite returned from leave. Although she 

worked the same shift, she requested to have a later start time for child care 

reasons. Mr. Ward granted her schedule adjustment, but this meant that 

Ms. Brathwaite missed the morning yard meetings. Mr. Ward also exempted 

Ms. Brathwaite from the weekend work mandate because of her child care 

issues. As a result, Ms. Brathwaite had less "face time" with Mr. Ward. 

25. When she returned to work, Mr. Ward noticed that Ms. Brathwaite 

was not operating the forklifts to load customer vehicles. Rather, she avoided 

working in the aisles and preferred to stay in the shack. Mr. Ward wanted 

Ms. Brathwaite to be comfortable using the forklift and loading pipes.  

26. As a result, ADS developed a training plan so that Ms. Brathwaite 

could confidently operate the forklift. As part of this plan, Mr. Ward 

partnered Ms. Brathwaite with another Yard Loader, Stephon Jackson, to 

train Ms. Brathwaite on the forklift. For the first week, Ms. Brathwaite was 

not required to be on the forklift, but rather, she was to observe Mr. Jackson 

loading pipes using the forklift.  During the second week, Ms. Brathwaite was 

to assist Mr. Jackson who would use the forklift to load the pipes, and she 

would help him if necessary. Finally, by weeks three and four Ms. Brathwaite 

was expected to use the forklifts by herself.  

27. All Yard Loaders are required to complete basic training using the 

forklift, which usually starts after their 90-day probationary period. Mr. Rolle 

testified that when he was asked to operate the forklift, he originally 

informed ADS that he had concerns he might damage the pipes. As a result, 

ADS offered him training similar to the plan developed for Ms. Brathwaite 

until he was comfortable using the forklift.  

28. Mr. Ward also noted Ms. Brathwaite had performance issues. 

Specifically, he received complaints from ADS drivers that Ms. Brathwaite 

had been confrontational with them in front of customers. He also discovered 



 

9 

several errors in her paperwork and caught her using a personal cellphone in 

the shack, which was against the yard rules.  

29. In July 2019, Mr. Ward met with Ms. Brathwaite and Janet Bayes, the 

local human resources manager, to discuss these performance issues and the 

forklift training plan. Because she had just returned from leave, Mr. Ward 

made the decision to give Ms. Brathwaite a verbal warning regarding the 

performance issues, even though other Yard Loaders had received written 

warnings for the same behavior. 

30. At this meeting, they also discussed the forklift training plan for 

Ms. Brathwaite. Ms. Brathwaite was adamant that she did not want to work 

outside of the shack all day or use the forklifts. She indicated that she did not 

think it was part of her job.  

31. On August 1, 2019, Ms. Brathwaite wrote an email explaining the 

errors and complaining about various issues, including Mr. Ward not 

communicating with her and having to cross-train. Specifically, she 

complained about Gerald Williams, a Yard Loader, being scheduled to work 

in the shack during the time Ms. Brathwaite was to participate in the forklift 

training. Ms. Brathwaite did not want Mr. Williams to work in the shack and 

did not want to help him learn the administrative/customer duties.  

32. In this email, Ms. Brathwaite also stated: 

I feel like my position is being sabotage[d]. … I am 

experiencing so much backlash to the point where I 

do believe I am being discriminated against. For 

being black and for being a woman. I am starting to 

feel since Dan Negron hired me to work shack and 

he is no longer working at ADS, everyone else here 

wants me to leave as well.  

33. In response, Mr. Ward explained that if it appeared that he 

communicated with the other Yard Loaders more, it was because of her 

limited schedule. He assured her, however, that he would attempt to 

communicate more with her directly. Mr. Ward also offered to meet with 

Ms. Brathwaite about her concerns and asked her to provide specifics of 
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hostility or harassment. Finally, he addressed her opposition to cross-

training and having to train Mr. Williams: 

All employees in the yard are going to be asked to 

be cross trained in shack operations so that people 

can advance their careers and fill in as the need 

arises. Whomever is working in the shack will be 

training someone moving forward. We will be 

rotating until all loaders are trained.  

34. Ms. Brathwaite continued to question Mr. Ward's decision to cross-

train the Yard Loaders. She felt that she was hired to work in the shack and 

should not have to "go in the yard to load trailers." Mr. Ward again responded 

to her criticism: 

Why are people being cross-trained to do multiple 

jobs? We never know when issues will come up or 

we will be short-handed. It is important to have 

multiple people trained to do multiple jobs and we 

have ALL people trained to load customers and 

trucks. … It is the expectation of ADS that all 

people will be trained to do as many jobs as 

possible. … In closing, I will work hard to improve 

daily communications with you. … Loaders must 

get better by learning the shack, the shack team 

must get better by learning the yard.  

 

35. Ms. Brathwaite's forklift training was to start August 12, 2019. On 

that date, however, Ms. Brathwaite arrived late and was not dressed 

appropriately to work in the yard. Mr. Ward suggested they reschedule and 

start the training the next week, but Ms. Brathwaite insisted that she not be 

required to take the training.   

36. After Ms. Brathwaite refused to train or load pipes with the forklift, 

Mr. Ward approached his supervisor, Mr. Fallenstein, on how to handle the 

situation. 

37. On August 12, 2019, Mr. Fallenstein met with Petitioner who 

expressed (for the first time) that she was physically unable to load heavy 

pipes. Mr. Fallenstein emailed Ms. Brathwaite a written job description for a 
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Yard Loader and asked her if there were any responsibilities she could not 

perform.  

From our conversation yesterday, it is clear that 

you do not agree with the stated responsibilities of 

a Yard Loader as we discussed. I understand fully 

that you may have been given different directions 

under Dan [Negron's] tenure as Yard Manager, as 

well as under Joe's introduction as the new Yard 

Manager. It is important that you recognize that 

business needs change, and responsibilities must 

change to support the company.  Our intention is to 

utilize all talent available to meet business 

demands, and we want you to be a part of that 

team. I want to take a moment and share with you 

the job description and training expectations that 

we have in place for Yard Loaders at ADS.   

 

I need for you to review these documents and 

inform me of any expectations that you cannot 

perform. Otherwise, I expect from tomorrow that 

you are fully engaged in the training plan that ADS 

has set forward and adhere to the scheduled as 

posted.  

38. On August 16, 2019, Ms. Brathwaite provided Mr. Fallenstein a 

medical note that stated Ms. Brathwaite should avoid heavy lifting. The note 

did not say for how long Ms. Brathwaite had a restriction on lifting, or what 

weight constituted "heavy." As a result, on August 19, 2019, Ms. Bayes faxed 

Ms. Brathwaite's medical provider a questionnaire requesting more specific 

information regarding her work restrictions.  

39. On August 20, 2019, Ms. Brathwaite provided Mr. Fallenstein with 

medical documentation indicating that she was clear to perform all aspects of 

her job. The documentation indicated Ms. Brathwaite did not need an 

accommodation, could safely lift up to 75 pounds, and could safely operate a 

forklift. 
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40. Mr. Fallenstein met with Ms. Brathwaite again, but she refused to 

complete her training or use the forklifts. Mr. Fallenstein terminated her at 

that meeting effective August 22, 2019.  

COMPARATORS 

41. As stated above, Ms. Brathwaite was the only female Yard Loader 

working at ADS. The other Yard Loaders mentioned during the hearing 

include: 

• Mike Gonzales (non-African American) 

• Mark Jordanides (non-African American) 

• Gerald Williams (African American) 

• Robert Evans (non-African American) 

• Mervin Johnson (African American) 

• Kaz Rolle (African American) 

• Stephon Jackson (African American) 

42. Mr. Rolle testified that while he worked as a Yard Loader (night shift) 

for ADS, he was eventually trained on and used the forklift. His training was 

first delayed because he had safety violations during his probationary period, 

and then he was afraid to use the bigger forklifts. ADS provided him with 

extra training, similar to the plan proposed for Ms. Brathwaite, until he felt 

comfortable using the forklifts. 

43. Although Mr. Rolle testified that he had not seen specific male non-

African American Yard Loaders operate the forklifts, it was unclear whether 

Mr. Rolle worked the same shift or could observe these other Yard Loaders. 

44. Mr. Ward testified that all the other Yard Loaders used the forklifts to 

load and unload pipes. He also noted that under his tenure, all Yard Loaders 

were cross-trained on interacting with customers, manually lifting pipes, and 

processing paperwork in the shack. 

45. Ms. Brathwaite failed to establish that any of the other Yard Loaders 

were exempt from using the forklifts. She also failed to establish that any 
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other Yard Loaders were treated better than she was treated in any respect. 

To the contrary, she established that her former supervisor, Mr. Negron, gave 

her preferential treatment by allowing her to work primarily in the shack 

and not requiring her to use forklifts to load pipes in the yard. 

46. Finally, Ms. Brathwaite offered no evidence of a male or non-African 

American Yard Loader who refused to perform a job duty, but was not 

terminated. 

 

CONCLUSIONS OF LAW 

47. The Division of Administrative Hearings has jurisdiction over the 

parties and the subject matter of this cause pursuant to sections 120.569, 

120.57(1), and 760.11(7), Florida Statutes. See Fla. Admin. Code R. 60Y-

4.016. 

48. Pursuant to section 760.10(1)(a), it is an unlawful employment 

practice for an employer to "discharge … or otherwise to discriminate against 

any individual with respect to compensation, terms, conditions, or privileges 

of employment, because of such individual's race, color, religion, sex, 

pregnancy, national origin, age, handicap, or marital status."5 

49. As there is no direct evidence of discrimination in this case, 

Ms. Brathwaite must rely on circumstantial evidence of discriminatory intent 

to prove her claims. The shifting burden of proof pattern established in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792 (1973), sets forth a 

three-part analysis: 

(1) First, Petitioner has the burden of proving a prima facie case of 

discrimination.  

                                                           
5 Florida courts have held that because the FCRA is patterned after Title VII of the Civil 

Rights Act of 1964, as amended, federal case law dealing with Title VII is applicable. See, 

e.g., Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 21-22 (Fla. 3d DCA 2009) 

(gender); Thompson v. Baptist Hosp. of Miami, Inc., 279 F. App'x 884, 888 n.5 (11th Cir. 

2008) (race). 
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(2) If Petitioner sufficiently establishes a prima facie case, the burden 

shifts to Respondent to "articulate some legitimate, nondiscriminatory 

reason" for its action.  

(3) If Respondent satisfies this burden, Petitioner has the opportunity to 

prove that the legitimate reasons asserted by Respondent are really a 

pretext. See Valenzuela, 18 So. 3d at 22 (gender discrimination claim).  

50. Petitioner must establish a prima facie case by a preponderance of the 

evidence. Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 1997); see also 

§ 120.57(1)(j), Fla. Stat. ("Findings of fact shall be based upon a 

preponderance of the evidence, except in penal or licensure proceedings or 

except as otherwise provided by statute and shall be based exclusively on the 

evidence of record and on matters officially recognized."). This simply 

requires evidence that more likely than not tends to prove a certain 

proposition. 

DISPARATE TREATMENT 

51. Ms. Brathwaite argues she was treated differently than other Yard 

Loaders. She claims she was required to perform a task (operating a forklift) 

that non-African American male Yard Loaders were not required to perform, 

and when she refused to do these tasks she was wrongfully terminated.  

52. This "disparate treatment" claim is the most easily understood type of 

discrimination. See Schultz v. Royal Caribbean Cruises, Ltd., 2020 WL 

3035233, at *23 (S.D. Fla. June 5, 2020) (citations and quotations omitted). 

Disparate treatment occurs when an employer treats an employee less 

favorably than others because of his or her race, color, religion, sex, or 

national origin. Id.  

53. To establish a prima facie case of disparate treatment, Ms. Brathwaite 

must demonstrate she: 

(1) belongs to a protected class;  

(2) suffered an adverse employment action;  

(3) was qualified to do her job; and  
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(4) was treated less favorably than similarly 

situated employees outside of the protected class. 

Alvarez v. Lakeland Area Mass Transit Dist., 2020 WL 3473286, at *10 (M.D. 

Fla. June 25, 2020). 

54. The U.S. Supreme Court reiterated the general meaning of gender 

discrimination and specifically addressed the standard for disparate 

treatment cases:  

[T]he question becomes: What did "discriminate" 

mean in 1964? As it turns out, it meant then 

roughly what it means today: "To make a difference 

in treatment or favor (of one as compared with 

others)." Webster's New International Dictionary 

745 (2d ed. 1954). To "discriminate against" a 

person, then, would seem to mean treating that 

individual worse than others who are similarly 

situated. See Burlington N. & S. F. R. Co. v. White, 

548 U.S. 53, 59, 126 S.Ct. 2405, 165 L.Ed.2d 345 

(2006). In so-called "disparate treatment" cases like 

today's, this Court has also held that the difference 

in treatment based on sex must be intentional. 

See, e.g., Watson v. Fort Worth Bank & Trust, 487 

U.S. 977, 986, 108 S.Ct. 2777, 101 L.Ed.2d 827 

(1988). So, taken together, an employer who 

intentionally treats a person worse because of sex—

such as by firing the person for actions or attributes 

it would tolerate in an individual of another sex—

discriminates against that person in violation of 

Title VII. (emphasis added). 

 

Bostock v. Clayton Cty., Ga., 140 S. Ct. 1731, 1740 (2020) (holding sexual 

identity discrimination is actionable under Title VII). 

55. There is no dispute as to the first element:  is female and African 

American.  

56. Regarding the second element, Ms. Brathwaite's primary grievance 

(from her initial complaint to Mr. Ward in August 2019 through the final 

hearing) was that she was hired to work in the shack, but was later required 
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by Mr. Ward (who was hired while she was out on leave) to work in the yard 

and use the forklifts. Generally, a change in duties does not constitute an 

adverse action, especially when, as here, there is no change in job title, pay, 

or benefits. See Shepard v. United Parcel Serv., Inc., 470 F. App'x 726, 732 

(11th Cir. 2012) (finding no adverse employment action where new 

responsibilities of position did not result in any change to plaintiff's 

compensation, hours of work, or benefits). Regardless, Ms. Brathwaite's 

termination satisfies the second element and establishes she suffered an 

adverse action.  

57. The remaining questions are whether she was qualified to do her job 

and whether she was treated less favorably than similarly situated non-

African American males. In the employment discrimination law context, an 

individual is "qualified" for a position, if she meets the criteria that the 

employer has specified for the position, focusing on the plaintiff's skills and 

background. Wright v. Southland Corp., 187 F.3d 1287, 1306 (11th Cir.1999). 

Here, Ms. Brathwaite passed the physical exam to become a Yard Loader. 

Despite the confusion as to whether she had any work restrictions after 

returning from maternity leave, the medical documentation from provided to 

ADS on August 20, 2019, clearly indicates she could physically perform the 

job of Yard Loader. As such, Ms. Brathwaite was qualified for the position.  

58. To meet the fourth "comparator" element of a disparate treatment 

claim, Petitioner must show she is similarly situated in all relevant respects 

to the other Yard Loaders and that these comparators were given preferential 

treatment. Woods v. Cent. Fellowship Christian Acad., 545 F. App'x 939, 945 

(11th Cir. 2013).  

59. As an initial matter, some of the Yard Loaders with whom 

Ms. Brathwaite compares herself are in her same racial class: African 

American. Therefore, these are not valid comparators for a race 

discrimination analysis. Nevertheless, there is no evidence any Yard Loaders 

were given preferential treatment. Under Mr. Ward, all Yard Loaders were 



 

17 

required to cross-train and all Yard Loaders were required to use the 

forklifts. There was also no evidence that any other Yard Loaders refused to 

perform an essential job duty, but were not terminated. Therefore, 

Ms. Brathwaite cannot establish that anyone else was treated better than she 

was treated.  

60. Even if Ms. Brathwaite could show ADS treated her worse than the 

male or non-African American Yard Loaders, she would still have to show the 

treatment was intentionally based on her gender and/or race. There is no 

evidence that Mr. Ward's decisions to cross-train all the Yard Loaders and 

require Ms. Brathwaite to operate a forklift (a duty that all other Yard 

Loaders were required to perform) was based on race or gender. Finally, 

there is no evidence any of the treatment that Ms. Brathwaite complains 

about was based on race or gender.  

61. Because she cannot show that other Yard Loaders were given 

preferential treatment, Ms. Brathwaite's disparate treatment claims fail.  

ADS'S REASON FOR TERMINATION 

62. Even if Ms. Brathwaite had met her burden of establishing a prima 

facie discrimination claim under McDonnell Douglas (which she has not), 

ADS offered a legitimate non-discriminatory reason for the adverse 

employment action, Ms. Brathwaite's termination.  

63. At this stage ADS's burden is "exceedingly light." Schultz, 2020 WL 

3035233, at *28. It need only produce evidence that could allow a rational 

fact finder to conclude that the termination discharge was not made for a 

discriminatory reason.  

64. Mr. Ward, as a new manager, could require that the Yard Loaders be 

prepared in all aspects of their duties.  The change from Mr. Negron's way of 

supervising is not discriminatory. See generally Cooper v. City of North 

Olmsted, 795 F.2d 1265, 1271 (6th Cir.1986) (“Although a change in 

managers is not a defense to claims of race or sex discrimination, it can 
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suggest a basis other than race or sex for the difference in treatment received 

by two employees.”).   

65. Here, ADS asserts it terminated Petitioner because she refused to 

perform an essential job duty: driving a forklift. Refusal to perform a job duty 

is a legitimate non-discriminatory reason for terminating an employee. 

See Jones v. O'Reilly Auto., Inc., No. 5:10-CV-02958-JEO, 2012 WL 5873357, 

at *17 (N.D. Ala. Oct. 22, 2012), report and recommendation adopted, 2012 

WL 5873352 (N.D. Ala. Nov. 20, 2012) (granting summary judgment against 

store manager who refused to take store keys); Leeth v. Tyson Foods, Inc., 449 

Fed. Appx 849, 854 (11th Cir.2011) (holding employee in chicken processing 

plant who refused to occasionally work "on the line" which was part of her job 

provided a legitimate, non-retaliatory reason for her suspension); Williamson 

v. Adventist Health Sys./Sunbelt, Inc., 372 F. App'x 936 (11th Cir. 2010) 

(finding nurse's refusal to perform janitorial duties required of all nurses 

provided hospital a legitimate, non-discriminatory reason for not assigning 

future assignments, thereby precluding race discrimination claim). Therefore, 

even if Ms. Brathwaite had provided sufficient evidence to establish a prima 

facie case of race or gender discrimination, her refusal to use the forklift 

provided ADS with a legitimate non-discriminatory reason for firing her.  

PRETEXT  

66. Assuming Ms. Brathwaite had established a prima facie case for 

discrimination (which she has not), ADS has met its burden of producing a 

legitimate non-discriminatory reason for her termination. Schultz, 2020 WL 

3035233, at *28 ("In determining whether pretext exists, we are not 

interested in whether the employer's conclusion is a correct one, but whether 

it is an honest one. Therefore, the question the factfinder must answer is 

whether the employer's proffered reasons were a coverup for a ... 

discriminatory decision." (internal quotations and citations omitted)). If the 

analysis had reached this point, the burden would shift back to 
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Ms. Brathwaite to establish ADS's reason for terminating Ms. Brathwaite 

was a pretext.  

67. To show pretext, Petitioner must identify "weaknesses, 

inconsistencies, or contradictions in ADS's articulated legitimate reasons for 

its action so that a reasonable fact finder would find them unworthy of 

credence." Alvarez v. Royal Atl. Developers, Inc., 610 F.3d 1253, 1265 (11th 

Cir. 2010).  

68. Ms. Brathwaite put on no evidence that would support a finding that 

ADS's reason for terminating her was a pretext. To the contrary, ADS 

accommodated Ms. Brathwaite's child care issues and attempted to train 

Ms. Brathwaite so that she was comfortable with using the forklifts. 

Moreover, Mr. Ward and Mr. Fallenstein gave Ms. Brathwaite numerous 

opportunities to agree to train and use the forklifts. These steps undermine 

Ms. Brathwaite's efforts to prove that ADS did not actually terminate her for 

her refusal to use the forklifts. As such, Ms. Brathwaite cannot establish 

ADS' non-discriminatory reason for her termination was a pretext. 

69. In summary, Ms. Brathwaite did not prove that ADS discriminated 

against her based on her race or gender. As such, it is unnecessary to address 

the parties' arguments related to damages.  

 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Florida Commission on Human Relations enter a 

final order dismissing Ina Brathwaite's Petition for Relief. 
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DONE AND ENTERED this 23rd day of June, 2021, in Tallahassee, Leon 

County, Florida. 

S  

HETAL DESAI 

Administrative Law Judge 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 23rd day of June, 2021. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 

 




