
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

AMPARO ECHARTE,

     Petitioner,

vs.

FRONTGATE,

     Respondent.
_______________________________/

Case No. 17-3267

RECOMMENDED ORDER OF DISMISSAL AND
NOTICE OF CANCELLATION OF HEARING

This cause came before Robert L. Kilbride, Administrative 

Law Judge at the Division of Administrative Hearings, for 

consideration of Respondent's Motion to Dismiss for Lack of 

Jurisdiction filed on June 26, 2017.

APPEARANCES

For Petitioner:  Amparo Echarte, pro se
                 5772 Southwest 30th Street
                 Miami, Florida  33155

For Respondent:  Erin G. Jackson, Esquire
                 Johnson Jackson LLC
                 100 North Tampa Street, Suite 2310
                 Tampa, Florida  33602

STATEMENT OF THE ISSUE

The issue is whether Respondent's Motion to Dismiss for Lack 

of Jurisdiction should be granted in that, as argued, the Florida 

Commission of Human Relations and the Division of Administrative 

Hearings do not have subject-matter jurisdiction over 



Petitioner's Employment Complaint of Discrimination based on an 

allegation that she was retaliated against for filing a workers' 

compensation claim.

PRELIMINARY STATEMENT

Amparo M. Echarte (Petitioner) filed an Employment Complaint 

of Discrimination with the Florida Commission on Human Relations 

(FCHR) on November 29, 2016.  Her charge alleged that Frontgate 

(Respondent) had committed an unlawful employment act by 

terminating her employment and retaliating against her for 

"filing a Worker's Comp complaint [sic]."

By letter dated May 25, 2017, FCHR advised Petitioner that 

after investigation, it made a determination of no reasonable 

cause.  Specifically, FCHR determined that Petitioner's alleged 

protected activity of filing a workers' compensation claim was 

"not a protected activity that could lead to unlawful retaliation 

under the Florida Civil Rights Act."  Other reasons were cited by 

FCHR as an additional basis for this determination.  FCHR gave 

Petitioner 35 days to request an administrative hearing by filing 

a petition for relief.

Dissatisfied with this determination by FCHR, Petitioner 

timely filed a Petition for Relief on June 6, 2017.  FCHR 

referred this matter to the Division of Administrative Hearings 

(DOAH) the same day.1/
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On June 26, 2017, Respondent filed a motion to dismiss with 

DOAH.  The motion alleged that Petitioner's complaint for 

workers' compensation retaliation was not one of the enumerated 

prohibited practices under section 760.10, Florida Statutes 

(2016).  As a result, Respondent argued that neither FCHR nor 

DOAH, derivatively through the referral, had subject-matter 

jurisdiction to consider the claim.  The motion requested that 

the case be dismissed for lack of subject-matter jurisdiction.

After transfer of the case, an Order to Show Cause was 

issued by the undersigned on July 7, 2017, directing Petitioner 

to file a written response to Respondent's motion to dismiss by 

July 21, 2017.  Petitioner filed no response.

FINDINGS OF FACT

1.  Petitioner filed her original Employment Complaint of 

Discrimination with FCHR on November 29, 2016.

2.  Under "Cause of Discrimination" she checked the box 

"RETALIATION."  Her charge elaborated and alleged more 

specifically that Respondent had committed an unlawful employment 

act by retaliating against her for "filing a Worker's Comp 

complaint [sic]."2/

3.  After its investigation, FCHR issued a determination of 

no reasonable cause on May 25, 2017.  To challenge this decision, 

Petitioner filed a Petition for Relief on June 6, 2017.
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4.  In the Petition for Relief, Petitioner raised new 

grounds of discrimination not previously alleged or mentioned in 

the original Employment Complaint of Discrimination that was 

investigated and rejected by FCHR.

5.  The new grounds in her Petition for Relief included 

(1) age discrimination and (2) whistleblower status.3/

CONCLUSIONS OF LAW

6.  Section 760.10(1) expressly lists several categories of 

prohibited practices and states, in pertinent part:

(1)  It is an unlawful employment practice 
for an employer:

(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
pregnancy, national origin, age, handicap, or 
marital status.

7.  The Florida Civil Rights Act, therefore, grants FCHR the 

authority and power to investigate and enforce a defined category 

of unlawful employment practices.  The categories of prohibited 

activities arising under chapter 760 are specific, and do not 

include a claim for retaliation based on the filing of a workers' 

compensation claim.

8.  Rather, this type of statutory cause of action is 

outlined and prohibited by the Workers' Compensation statute, 

section 440.205, Florida Statutes (2016), which states:
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Coercion of employees.—No employer shall 
discharge, threaten to discharge, intimidate, 
or coerce any employee by reason of such 
employee's valid claim for compensation or 
attempt to claim compensation under the 
Workers' Compensation Law.

9.  The threshold issue for consideration in this case, 

then, is whether Petitioner stated a claim that FCHR had subject-

matter jurisdiction to investigate and determine, and whether 

DOAH, in turn, had jurisdiction to accept the assignment, conduct 

an evidentiary hearing, and issue a recommended order.

10.  The short answer is that neither FCHR nor DOAH has 

subject-matter jurisdiction over a singular claim for retaliation 

based on the filing of a workers' compensation claim, as alleged 

by Petitioner.

11.  Regarding the issue of FCHR's subject-matter 

jurisdiction, an agency created by statute, generally, has only 

those powers which are conferred upon it by the Legislature in 

order to carry out the aims for which it was established.  See 

Swebilius v. Fla. Constr. Indus. Licensing Bd., 365 So. 2d 1069 

(Fla. 1st DCA 1979)(citing State v. Atlantic C.L.R. Co., 56

Fla. 617, 47 So. 969 (1908)).

12.  Moreover an agency may not enlarge its jurisdiction, 

nor can jurisdiction be conferred upon the agency by agreement or 

consent of the parties.  Gulf Am. Corp. v. Fla. Land Sales Bd., 
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206 So. 2d 457 (Fla. 2d DCA 1968); see also 2 Am. Jur. 2d 

Administrative Law § 331 (1962).

13.  Section 760.06(5) confers on FCHR the right to 

investigate, handle, and enforce complaints arising under the 

Florida Civil Rights Act of 1992.  Because the Florida Civil 

Rights Act and section 760.10 do not include or list claims based 

on retaliation for filing a workers' compensation claim, FCHR, 

and DOAH, is ultimately without jurisdiction to process, 

adjudicate, or enforce this particular type of claim.  See also 

McKinney v. Gulf Power Co., Case No. 00-2308 (Fla. DOAH July 31, 

2000).

14.  As an adjunct to this determination, Petitioner is 

limited to the allegations and causes of discrimination outlined 

in her original charge and Employment Complaint of Discrimination 

(workers' compensation retaliation).  She may not change them or 

pursue additional or new claims (age and whistleblower) in her 

subsequently filed Petition for Relief.  This reasoning helps to 

prevent circumvention of FCHR's investigatory and conciliatory 

role.

15.  In sum, only those claims that are fairly encompassed 

within a timely-filed FCHR complaint and investigated by FCHR can 

be the subject of an administrative hearing conducted pursuant to 

sections 120.569 and 120.57, Florida Statutes (2016).  See, 

generally, Mulhall v. Advance Sec. Inc., 19 F.3d 586, 589 n.8 
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(11th Cir. 1994); Ward v. Fla., 212 F. Supp. 2d 1349 (N.D. Fla. 

2002); and Chambers v. Am. Trans Air, Inc., 17 F.3d 998, 1003 

(7th Cir. 1994).  The new claims were not included or fairly 

encompassed within her original complaint.

16.  Relatedly, upon the question of the proper forum for a 

claim of this nature, the Florida Supreme Court has held that 

claims brought pursuant to section 440.205 must be filed in a 

court of competent jurisdiction and may not be pursued by way of 

a chapter 120 hearing.  Smith v. Piezo Tech. & Prof'l Adm'rs, 427 

So. 2d 182, 184-85 (Fla. 1983)("A section 440.205 worker's comp 

retaliation action is likewise not a proper proceeding under 

Chapter 120.").

17.  This pronouncement by the Florida Supreme Court 

identifying a court of competent jurisdiction as the proper forum 

to bring a claim for workers' compensation retaliation has been 

more recently recognized in Audio Visual Innovations, Inc. v. 

Spiessbach, 119 So. 3d 522 (Fla. 2d DCA 2013), and De Oca v. 

Orkin Exterminating Co., 692 So. 2d 257 (Fla. 3d DCA 

1997)("Section 440.205, Florida Statutes, creates a statutory 

cause of action for a wrongful discharge in retaliation for an 

employee's pursuit of a workers' compensation claim and such 

action is not cognizable before a deputy commissioner, but rather 

is cognizable in a court of competent jurisdiction.").
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18.  Since a claim for retaliation arising from the

filing of a workers' compensation claim is not enumerated in 

section 760.10 as a protected activity enforced by FCHR, FCHR 

lacks the subject-matter jurisdiction to enforce the claim.  

DOAH, likewise, has no derivative subject-matter jurisdiction.

19.  As a result, the administrative hearing before the 

undersigned scheduled for August 9, 2017, is cancelled, and 

jurisdiction is relinquished to FCHR for consideration of this 

Recommended Order of Dismissal.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order granting Respondent's Motion to 

Dismiss for Lack of Jurisdiction and dismissing Petitioner's 

Employment Complaint of Discrimination.

DONE AND ENTERED this 28th day of July, 2017, in 

Tallahassee, Leon County, Florida.

S                                   
ROBERT L. KILBRIDE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us
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Filed with the Clerk of the
Division of Administrative Hearings
this 28th day of July, 2017.

ENDNOTES

1/  The case was accepted at DOAH and ultimately assigned to the 
undersigned.

2/  Notably, Petitioner's original Employment Complaint of 
Discrimination did not allege discrimination or retaliation based 
on her race, color, religion, national origin, sex, age, handicap 
and/or marital status.  Nor did her complaint mention or assert 
age discrimination or retaliation related to her purported 
whistleblower status.

3/  Notable, as well, is the fact that in Petitioner's Petition 
for Relief, she abandoned and did not reassert her previous claim 
of retaliation for filing a workers' compensation claim.

COPIES FURNISHED:

Tammy S. Barton, Agency Clerk
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399
(eServed)

Amparo Echarte
5772 Southwest 30th Street
Miami, Florida  33155

Erin G. Jackson, Esquire
Johnson Jackson LLC
100 North Tampa Street, Suite 2310
Tampa, Florida  33602
(eServed)

Cheyanne Costilla, General Counsel
Florida Commission on Human Relations
4075 Esplanade Way, Room 110
Tallahassee, Florida  32399
(eServed)
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.
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