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ALAIN BLAISE, 

 

     Petitioner, 

 

vs. 

 

PGT INDUSTRIES, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-6140 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing in this cause was held 

by video teleconference between sites in Sarasota and 

Tallahassee, Florida, on January 3, 2017, before Linzie F. Bogan, 

Administrative Law Judge of the Division of Administrative 

Hearings. 

APPEARANCES 

For Petitioner:  Alain Blaise, pro se 

                      1162 Northwest 100th Terrace 

                 Miami, Florida  33150 

 

For Respondent:  Jennifer B. Compton, Esquire 

                      Shumaker, Loop and Kendrick, LLP 

                      10th Floor 

                      240 South Pineapple Avenue 

                      Sarasota, Florida  34236 

 

STATEMENT OF THE ISSUE 

     Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Charge of Discrimination filed 

by Petitioner on October 19, 2015. 
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PRELIMINARY STATEMENT 

Alain Blaise (Petitioner) filed an Employment Charge of 

Discrimination with the Florida Commission on Human Relations 

(FCHR), which alleges that his employer, PGT Industries 

(Respondent), violated section 760.10, Florida Statutes (2015), 

by discriminating against him on the basis of race.  Respondent 

terminated Petitioner’s employment on or about August 19, 2015. 

 The allegations were investigated, and on September 20, 

2016, FCHR issued its Determination:  No Cause.  A Petition for 

Relief was filed by Petitioner on October 18, 2016.  On  

October 19, 2016, FCHR transmitted the case to the Division of 

Administrative Hearings for an assignment of an administrative 

law judge to conduct the hearing. 

 At the hearing, Petitioner testified on his own behalf and 

offered the testimony of witnesses Yvonnte Hartsfield and  

Chris Russo.  The following witnesses testified on behalf of 

Respondent:  Carla Lugo; Eric Christman; Ronald Clarke; and  

Corey Marks.  No exhibits were admitted into evidence on behalf 

of Petitioner.  Respondent's Exhibits 1 through 4 were admitted 

into evidence. 

 A Transcript of the final hearing was filed with the 

Division of Administrative Hearings on January 26, 2017.  

Petitioner and Respondent each filed a Proposed Recommended 

Order. 
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FINDINGS OF FACT 

1.  Respondent manufactures and supplies residential windows 

and doors.  On June 15, 2015, Petitioner was hired by Respondent 

to work as a Technician 1.  Petitioner’s responsibilities 

included working on the manufacturing assembly line for windows.  

Petitioner’s employment with Respondent was subject to a 90-day 

probationary period which would have ended on or about  

September 15, 2015.  However, on or about August 18, 2015, 

Respondent terminated Petitioner’s employment, and Petitioner 

contends that Respondent’s decision to terminate his employment 

resulted from unlawful discriminatory animus.  Respondent 

disagrees with Petitioner’s allegations and contends that 

legitimate business reasons motivated its decision to terminate 

Petitioner’s employment with the company. 

 A.  Background Events Prior to August 4, 2015  

 2.  The Employment Charge of Discrimination alleges that 

Petitioner believes that he was the victim of unlawful 

discrimination while working for Respondent.  Petitioner alleges 

what will generally be described as three categories of conduct 

in support of his charge of discrimination.
1/
  First, Petitioner 

alleges that a white coworker named Adam “made a statement saying 

black people are a waste of space,” and that Petitioner’s 

immediate supervisor, Eric Christman, who is also white, laughed 

in Petitioner’s presence after hearing the offensive statement.  
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Second, Petitioner claims Mr. Christman created a racially 

charged work environment by routinely segregating employees to 

work in groups based on race.  Third, Petitioner claims that when 

he complained to Respondent’s office of human resources about  

Mr. Christman’s behavior, Mr. Christman retaliated against him by 

terminating his employment with the company, and that the 

decision to terminate his employment was the result of illegal 

racial animus. 

 B.  Adam 

 3.  Petitioner and an employee named Adam (last name 

unknown) were hired at the same time and worked on the same team.  

Although Adam did not testify during the final hearing, the 

undisputed evidence is that Adam is an individual who identifies 

as white.  At some point during July 2015, Petitioner, Adam, Mr. 

Christman, Yvonnte Hartsfield, and a few other workers, were on 

lunch break when Petitioner and Adam started conversing. 

 4.  During the course of the conversation, Adam stated that 

“blacks are a waste of space.”  Both Petitioner and  

Ms. Hartsfield were offended by Adam’s statement.  Petitioner 

testified that Mr. Christman laughed in response to Adam’s 

statement and took no action against Adam for making the 

offensive remark.  Ms. Hartsfield corroborated Petitioner’s 

testimony and testified that she also witnessed Mr. Christman 

laughing in response to Adam’s offensive statement.  Petitioner 
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did not report the incident to Respondent’s office of human 

resources or to anyone else working in a managerial capacity at 

the facility. 

 C.  Segregated Work Environment 

 5.  There were approximately 12 individuals who worked on 

Petitioner’s team while he was employed by Respondent.  

Petitioner testified that there were times during his employment 

when production volume in his assigned work area had decreased 

which resulted in Mr. Christman temporarily reassigning workers 

to other work-groups throughout the plant.  According to 

Petitioner, it was routinely the case that Mr. Christman 

reassigned the black and Hispanic workers to other work-groups, 

while allowing the white workers to remain in their original work 

assignments.  This practice by Mr. Christman resulted in the 

minority workers having a more labor intense work day, while the 

white workers in Mr. Christman’s group were essentially idle due 

to the lack of work. 

 6.  Two of Petitioner’s coworkers testified that they too 

had observed how the work environment had been segregated in this 

manner.  According to former PGT employee Chris Russo, who is 

white, “[i]t was like, there was a bunch of, like, racist redneck 

people there, and they had black people over there, and they’d 

always keep us separated.”  Ms. Hartsfield testified that it 

appeared to her that Mr. Christman sent the two black workers 
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(her and Petitioner) and the Mexican worker to other production 

lines while the Caucasians workers remained at their regular work 

stations. 

 D.  Personal Cell Phone Usage 

 7.  Respondent provides to all of its employees a “PGT Team 

Member Handbook” (handbook), which Petitioner received on his 

first day of employment.  The handbook, with respect to personal 

cell phone usage, provides as follows: 

While at work, team members are expected to 

exercise the same discretion using personal 

cell phones as they would using PGT phones.  

Personal calls and texting during work hours, 

regardless of the phone used, can interfere 

with productivity and be distracting to 

others.  Team members are expected to make 

personal calls during breaks or lunch and 

should communicate with friends and family 

members to ensure they are aware of the 

policy.  Team members must inform their 

leader of the need to use a cell phone while 

working on the line and obtain permission 

(which will be granted/denied on a case-by-

case basis).  Failure to do so may result in 

disciplinary action.  In addition, company-

issued cell phones should be turned off or 

set to silent or vibrate mode during meetings 

and in other locations where incoming calls 

may disrupt normal workflow. 

 

 8.  During July 2015, Mr. Christman, on several occasions, 

observed Petitioner using his cell phone while on company time.  

Apparently, cell phone use by employees while working in the 

production area had become an issue; so sometime in July 2015, 

members of Respondent’s management team called a group meeting 
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and reminded Petitioner, and other members of the window assembly 

team, of the company’s cell phone usage policy. 

9.  Within a few days of the group meeting, Mr. Christman, 

on August 4, 2015, received on his cell phone a photo image of 

Petitioner using a cell phone while on the production line.  Adam 

had taken the picture and sent it to Mr. Christman.  Soon after 

receiving the picture of Petitioner on his phone,  

Mr. Christman met with Petitioner and issued him a “confirmation 

of conversation,” which is the second step, following a verbal 

warning, on Respondent’s progressive discipline scale.   

 10.  The confirmation of conversation provides in part that 

Petitioner is expected “to be in compliance with company policy, 

[that] [i]mmediate and sustained improvement is expected, [and] 

failure to correct the [behavior] may result in further 

disciplinary action up to and including termination of 

employment.” 

 11.  On August 5, 2015, the day after Petitioner received 

the confirmation of conversation, he contacted Respondent’s 

office of human resources and complained that Mr. Christman had 

treated him unfairly and was discriminating against him on the 

basis of race.  In response to Petitioner’s concerns, a meeting 

was held on August 6, 2015, where Petitioner was able to meet 

with Mr. Christman; Ron Clarke, who was Mr. Christman’s 

supervisor; and Karla Lugo, a representative from human 
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resources.  Petitioner requested a transfer to another unit, but 

after it was explained to him by Mr. Clarke that he needed to 

stay in his current unit to better learn the job, Petitioner 

agreed to remain in his position which was supervised by  

Mr. Christman. 

 12.  Petitioner suggests that Mr. Christman was motivated by 

racial animus when he disciplined him for unauthorized cell phone 

usage.  Petitioner admitted during the final hearing that on the 

day in question he was in violation of Respondent’s cell phone 

usage policy.  Nevertheless, Petitioner contends that employees 

often use cell phones while working and, to his knowledge, are 

not disciplined, as he was, for their transgressions.   

 13.  Yvonnte Hartsfield has worked for Respondent for 

several years assembling doors and windows.  Ms. Hartsfield 

testified that she often observed employees using their cell 

phones while assembling window frames.  Ms. Hartsfield testimony 

is, however, imprecise regarding when her observations were made 

in relation to the meeting that management had with employees in 

July 2015 during which employees were told that they were 

expected to comply with the company’s cell phone usage policy.  

Petitioner offered no credible evidence that he was treated 

differently from other employees who, after being reminded of the 

company’s cell phone usage policy, continued to use their cell 

phones while working on the production line. 
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 E.  Retaliation 

 14.  In Petitioner’s Employment Charge of Discrimination, he 

mentions several times that he complained to human resources 

about Mr. Christman’s alleged racist behavior and that  

Mr. Christman treated him worse after learning of his complaints.  

The credible testimony establishes that Petitioner did not 

complain to management about any issues of discrimination until 

August 5, 2015, which is the day after Petitioner received the 

confirmation of conversation resulting from his unauthorized cell 

phone usage.  Petitioner offered no credible evidence of any 

retaliatory actions taken against him by Mr. Christman between 

August 5 and August 18, 2015, the date upon which Petitioner’s 

employment was terminated. 

 F.  Respondent’s Reason for Firing Petitioner 

 15.  On August 13, 2015, Petitioner, while operating 

machinery known as a frame welder, caused the machine to 

malfunction, which resulted in damage to a window frame and a 

three and one-half hour loss of use of the machine while repairs 

were performed. 

 16.  Corey Marks, who works for Respondent as a maintenance 

technician, testified that he serviced the frame welder in 

question on August 13, 2015, after Petitioner caused the machine 

to fail.  Mr. Marks credibly testified that he performed a 

failure analysis on the machine and determined that the problem 
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in question occurred as a result of Petitioner not operating the 

machine properly. 

 17.  When questioned by Respondent about what caused the 

frame welder to malfunction, Petitioner offered two theories, 

neither of which were confirmed by Respondent’s investigation as 

to the cause of the malfunction.  First, Petitioner advised that 

the machine unexpectedly started on its own, and second that the 

machine has a “hair trigger” which resulted in Petitioner 

inadvertently starting the machine.  Mr. Marks’ failure analysis 

did not substantiate either of Petitioner’s theories as to why 

the machine failed.  Respondent, when considering that 

Petitioner, while on employment probation, had been disciplined 

for unauthorized cell phone usage and, through inattentiveness, 

had caused a substantial delay on productivity by damaging the 

frame welder, decided to terminate Petitioner’s employment.  The 

decision to terminate Petitioner was made by Respondent’s 

department of human resources. 

 G.  No Evidence of Pretext 

 18.  Petitioner claims that other individuals had damaged 

Respondent’s machines and were not terminated as a result 

thereof.  Respondent, on cross-examination, elicited the 

following testimony from Petitioner: 

Q:  You said earlier that there were white 

employees who broke machines with no action 

taken.  Do you recall that testimony? 
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A:  Yes. 

 

Q:  Who were those employees? 

 

A:  I was new at the time.  So I don’t know. 

 

Q:  Can you name a single one? 

 

A:  Nope. 

 

Q:  Can you name a single machine that you 

saw broken by a white employee against whom 

no action was taken? 

 

A:  No. 

 

Hearing Transcript, pgs. 82-83. 

 19.  Mr. Russo, who is white, testified that a frame welder 

malfunctioned once while he was operating the machine and that he 

was not disciplined as a result of the incident.  The scenario 

described by Mr. Russo is not comparable to Petitioner’s 

situation because Petitioner’s incident occurred as a result of 

operator error, as opposed to an equipment malfunction.  

Petitioner has failed to offer evidence which establishes that 

Respondent’s reason for terminating his employment is simply a 

pretext for unlawful discrimination. 

CONCLUSIONS OF LAW 

     20.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

§§ 120.569, 120.57, and 760.11, Fla. Stat. (2016). 
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 21.  Section 760.10(1) states that it is an unlawful 

employment practice for an employer to discharge or otherwise 

discriminate against an individual on the basis of race.  

 22.  FCHR and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of section 760.10.  See Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).  

 23.  In the instant case, Petitioner alleges in his Charge 

of Discrimination that Respondent discriminated against him on 

the basis of race when it "discharged" him from employment. 

 24.  Petitioner's asserted claim of discrimination is one of 

disparate treatment.  The United States Supreme Court has noted 

that "'[d]isparate treatment . . . is the most easily understood 

type of discrimination.  The employer simply treats some people 

less favorably than others because of their race, color, 

religion, sex, or national origin."  Teamsters v. U.S., 431 U.S. 

324, 335 n.15 (1977).  Liability in a disparate treatment case 

"depends on whether the protected trait . . . actually motivated 

the employer's decision."  Hazen Paper Co. v. Biggins, 507 U.S. 

604, 610 (1993).  "The ultimate question in every employment 

discrimination case involving a claim of disparate treatment is 

whether the plaintiff was the victim of intentional 
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discrimination."  Reeves v. Sanderson Plumbing Prods., Inc., 530 

U.S. 133, 153 (2000). 

 25.  Discriminatory intent can be established through direct 

or circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Direct evidence of discrimination 

is evidence that, if believed, establishes the existence of 

discriminatory intent behind an employment decision without 

inference or presumption.  Maynard v. Bd. of Regents, 342 F.3d 

1281, 1289 (11th Cir. 2003). 

 26.  "Direct evidence is composed of 'only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor." 

Schoenfeld v. Babbitt, supra.  Petitioner presented no direct 

evidence of race-based discrimination.  

 27.  "[D]irect evidence of intent is often unavailable." 

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  For 

this reason, those who claim to be victims of intentional 

discrimination "are permitted to establish their cases through 

inferential and circumstantial proof."  Kline v. Tennessee Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997). 

 28.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the shifting burden 

analysis established by the U.S. Supreme Court in McDonnell  
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Douglas v. Green, 411 U.S. 792 (1973), and Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248 (1981), is applied.  

Under this well-established model of proof, the charging party 

bears the initial burden of establishing a prima facie case of 

discrimination.  When the charging party, i.e., Petitioner, is 

able to establish a prima facie case, the burden to go forward 

shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the employment action.  See Dep't 

of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)(court 

discusses shifting burdens of proof in discrimination cases).  

The employer has the burden of production, not persuasion, and 

need only present evidence that the decision was non-

discriminatory.  Id.; Alexander v. Fulton Cnty., 207 F.3d 1303 

(11th Cir. 2000).  The employee must then come forward with 

specific evidence demonstrating that the reasons given by the 

employer are a pretext for discrimination.  Schoenfeld v. 

Babbitt, supra, at 1267.  The employee must satisfy this burden 

of demonstrating pretext by directly showing that a 

discriminatory reason more likely than not motivated the decision 

or indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief.  Dep't of Corr. v. 

Chandler, supra, at 1186; Alexander v. Fulton Cnty., supra.   

 29.  "Although the intermediate burdens of production shift 

back and forth, the ultimate burden of persuading the trier of 
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fact that the employer intentionally discriminated against the 

[Petitioner] remains at all times with the [Petitioner]."  EEOC 

v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 2002); 

see also Byrd v. RT Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th 

DCA 2007)("The ultimate burden of proving intentional 

discrimination against the plaintiff remains with the plaintiff 

at all times."). 

 30.  To establish a prima facie case of discriminatory 

discharge, a Petitioner must show that:  (1) he is a member of a 

protected class; (2) he was discharged from employment;  

(3) his employer treated similarly situated employees, outside of 

his protected class, more favorably than he was treated; and  

(4) he was qualified to do the job.  See McDonnell, supra; Burke-

Fowler v. Orange Cnty., 447 F.3d 1319, 1323 (11th Cir. 2006); 

Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 1313, 1316 (11th 

Cir. 2003). 

 31.  There is no dispute in the instant proceeding that 

Petitioner is a member of a protected class, that he was 

discharged from employment, and that he was otherwise qualified 

to do the job. 

 32.  As for the issue of whether similarly situated 

employees outside of Petitioner's protected class were treated 

more favorably, Petitioner must prove that the employees that he 

compares himself to are "similarly situated in all relevant 
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respects . . . [and in making this determination,] it is 

necessary to consider whether the employees are involved in or 

accused of the same or similar conduct and are disciplined in 

different ways."  Holifield v. Reno, 115 F.3d 1555, 1562 (11th 

Cir. 1997). 

 33.  As the evidence clearly shows, Petitioner, when asked 

directly for a comparator, stated that he could not identify any 

such employee.  The closest thing to a comparator in this case is 

Mr. Russo.  However, as noted in the Findings of Fact,  

Mr. Russo’s situation was materially dissimilar to Petitioner’s 

situation and is of no probative value.  Accordingly, Petitioner 

has failed to offer sufficient proof establishing that a 

similarly situated employee outside of Petitioner’s protected 

class was treated more favorably by Respondent. 

 34.  Once the matter has, as in the instant case, been fully 

tried, "it is no longer relevant whether the plaintiff actually 

established a prima facie case [and] . . . the only relevant 

inquiry is the ultimate, factual issue of intentional 

discrimination."  Green v. Sch. Bd. of Hillsborough Cnty., 25 

F.3d 974, 978 (11th Cir. 1994)(citing U.S. Postal Serv. Bd. of 

Governors. v. Aikens, 460 U.S. 711, 714-15 (1983)).  However, the 

issue of whether a Petitioner “actually established a prima facie 

case is relevant . . . in the sense that a prima facie case 
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constitutes some circumstantial evidence of intentional 

discrimination.”  Green, 25 F.3d at 978. 

 35.  Petitioner did offer proof that his immediate 

supervisor, Mr. Christman, acted in a manner suggestive of 

discriminatory animus by laughing at Adam’s comment and by 

arguably segregating employees in the workplace based on race.  

However, this circumstantial evidence, in itself, is insufficient 

to establish that the decision to terminate Petitioner’s 

employment was motivated by impermissible racial animus. 

 36.  Respondent offered a legitimate, non-discriminatory 

explanation for the termination of Petitioner’s employment.  

Petitioner argues that his alleged improper operation of the 

frame welder machine is pre-textual because he was not 

responsible for the machine malfunctioning and therefore his 

employment should not have been terminated.  Not only is 

Petitioner’s claim that the machine malfunctioned on its own not 

supported by the credible evidence, but Petitioner’s claim in 

this regard is belied by the Charge of Employment Discrimination 

where Petitioner admits that “[o]n August 5, 2015, [he] made one 

mistake at work operating a machine.” 

 37.  Petitioner’s Complaint also alleges retaliation. 

 38.  In order to establish a prima facie case for 

retaliation, Petitioner must show that: (1) he was engaged in 

statutorily protected expression or conduct; (2) he suffered an 
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adverse employment action; and (3) there is some causal 

relationship between the two events.  Holifield, 115 F.3d at 

1566. 

 39.  If a petitioner fails to present a prima facie case for 

retaliation, the inquiry ends and the case should be dismissed.  

Ratliff v. State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996).  

Petitioner offered no credible evidence which establishes a 

causal connection between the termination of his employment and 

his August 6, 2015, complaint about Mr. Christman to Respondent’s 

office of human resources. 

 40.  Having considered all of the evidence of record, it is 

not reasonable to infer that Petitioner was the victim of 

unlawful discrimination.  Accordingly, Petitioner has failed to 

satisfy his burden of proof in this matter. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding that Respondent, PGT 

Industries, did not commit an unlawful employment practice as 

alleged by Petitioner, Alain Blaise, and denying Petitioner's 

Charge of Discrimination. 
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DONE AND ENTERED this 2nd day of March, 2017, in 

Tallahassee, Leon County, Florida. 

S                                   

LINZIE F. BOGAN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 2nd day of March, 2017. 

 

 

ENDNOTE 

 
1/
  Petitioner testified at the final hearing about his 

interaction with an employee named Aaron.  Petitioner did not 

mention Aaron in his charge of discrimination and therefore the 

allegations concerning Aaron are not considered herein. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Alain Blaise 

1162 Northwest 100th Terrace 

Miami, Florida  33150 

(eServed) 
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Melissa Miner 

PGT Industries 

1070 Technology Drive 

Nokomis, Florida  34275 

 

Jennifer B. Compton, Esquire 

Shumaker, Loop and Kendrick, LLP 

10th Floor 

240 South Pineapple Avenue 

Sarasota, Florida  34236 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




