
STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

DAJIN PENG,                

 

     Petitioner,  

 

vs. 

 

UNIVERSITY OF SOUTH FLORIDA,   

        

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-4347 

 

 

RECOMMENDED ORDER 

 

D. R. Alexander, Administrative Law Judge of the Division 

of Administrative Hearing (DOAH), conducted a hearing in this 

case on January 6, 2017, by video teleconferencing at sites in 

Tallahassee and Tampa, Florida.  

APPEARANCES 

 For Petitioner:  Richard F. Meyers, Esquire 

                      The Meyers Firm, P.A. 

                      Post Office Box 16308 

                      Temple Terrace, Florida  33687-6308 

 

 For Respondent:  Craig S. Dawson, Esquire 

                      Office of the General Counsel 

                      University of South Florida 

                      4202 East Fowler Avenue, CGS301 

                      Tampa, Florida  33620-9951 

                       

STATEMENT OF THE ISSUE 

 

The issue is whether Petitioner's Charge of Discrimination 

(Complaint) was timely filed, so that his allegations of 

discrimination can be investigated. 
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PRELIMINARY STATEMENT 

On May 4, 2015, Petitioner, a tenured professor at the 

University of South Florida (USF), filed a Complaint with the 

Equal Employment Opportunity Commission (EEOC) alleging that he 

was subjected to a hostile work environment on account of his 

race (Asian) and national origin (Chinese) and in retaliation 

for engaging in a protected activity.  The Complaint was 

forwarded to the Florida Commission on Human Relations (FCHR) on 

January 25, 2016.  After a preliminary investigation was 

conducted, on June 15, 2016, the FCHR issued a Determination:  

No Jurisdiction, stating in part that "his allegations of unfair 

discipline and harassment are untimely and the Commission has no 

authority to investigate this complaint."  On July 27, 2016, 

Petitioner filed a Petition for Relief, and the matter was 

transmitted by FCHR to DOAH requesting that a formal hearing be 

conducted on the narrow issue of whether the Complaint was 

timely filed.  Petitioner's effort to expand the issues was 

denied.  See Order Denying Motion to Amend Petition, Dec. 6, 

2016. 

At the final hearing, Petitioner testified on his own 

behalf and presented the testimony of one witness.  Joint 

Exhibits 1 through 8 were accepted in evidence.  USF Exhibits 16 

and 22 were accepted in evidence.   
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A transcript of the hearing was not prepared.  The parties 

filed proposed recommended orders, which have been considered in 

the preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Petitioner is a Chinese national and was hired by USF 

in 1994 as an assistant professor in the Department of 

Government and International Affairs.  USF is a state 

university.   

2.  In 2002, Petitioner was promoted to an associate 

professor at USF.  On an undisclosed date, he was given tenure.  

Petitioner's duties included teaching, research, publication, 

and service to the community.  He also supervised graduate 

students in the preparation of a thesis for their studies.   

3.  In 2010, Petitioner was suspended for one year.  

4.  For violating the terms and conditions of his first 

suspension, on May 23, 2013, USF issued Petitioner a Notice of 

Suspension (Notice) informing him that he was suspended a second 

time, for two years without pay, from June 3, 2013, to August 6, 

2015.  This meant he had no regular Department, College, or 

University responsibilities for which he was needed, and he was 

not expected to be on campus during the suspension.  Also, he 

had no teaching or work assignments during this period of time.  

Among other things, the Notice advised Petitioner that no 

employer contributions towards his benefits, including health 
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insurance, would be made by USF during the two-year period.  

However, the Notice provided Petitioner with the name, email 

address, and telephone number of a University contact person to 

coordinate his benefits while he was suspended.  During his 

suspension, Petitioner returned to China a number of times. 

5.  On May 24, 2013, Petitioner sent an email to Dr. Dwayne 

Smith, Senior Vice Provost & Dean of the Office of Graduate 

Studies at USF, acknowledging his receipt of the Notice and 

calling his suspension a "racially discriminative and vindictive 

action."  He further advised Dr. Smith that he would "make an 

open response to the whole university" and file a grievance 

regarding the suspension.  

6.  On June 21, 2013, Petitioner filed an internal 

grievance regarding his suspension pursuant to the Collective 

Bargaining Agreement between USF and United Faculty of Florida 

(Union).   

7.  On January 2, 2014, Petitioner filed a Notice of 

Arbitration with USF's Office of the Provost, indicating his 

intent to arbitrate the matter.  However, the Union subsequently 

declined to proceed with arbitration, no arbitration was 

scheduled or conducted, and the grievance was withdrawn.  

Petitioner agrees that USF did not prevent him from arbitrating 

the dispute. 
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8.  On May 4, 2015, or a few months before his suspension 

ended, Petitioner filed his Complaint with the EEOC.  The 

Complaint was later referred to the FCHR and was date-stamped on 

January 25, 2016.  It alleged race and national origin 

discrimination and retaliation.  Whether there is a workshare 

agreement between the two agencies that allows the EEOC 

complaint to operate as a dual filing with the FCHR, with the 

same filing date, is not of record.  In any event, for purposes 

of this Recommended Order, it makes no difference whether the 

filing date is May 4, 2015, or January 25, 2016. 

9.  The allegations in the Complaint were investigated by 

an FCHR investigator.  Among other things, she conducted a    

90-minute, unrecorded telephonic interview with Petitioner in 

April 2016 and reviewed his responses to a questionnaire.  

Although Petitioner contended at hearing that he raised 

additional allegations during the telephone interview, there is 

no credible evidence to support this claim.  The investigator 

also spoke with persons at USF and received USF's written reply 

to the charges.  After the review was completed, the FCHR 

determined the most recent allegation of discipline occurred on 

May 23, 2013, the Complaint was untimely, and it had no 

jurisdiction to investigate the charges. 

10.  Other than the suspension, the Complaint does not 

identify any other discrete acts of discrimination or 
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retaliation during the 365 days preceding the date of filing the 

Complaint.  The deadline for filing a complaint regarding the 

suspension expired in May 2014.  

11.  Petitioner did not seek to amend his Complaint to add 

new charges before the FCHR began its investigation.  At 

hearing, however, he testified regarding a number of grievances, 

including a less-than-satisfactory evaluation received for the 

fall semester 2015; difficulty in arranging premium payments on 

his health insurance and changing coverage from family to single 

while he was suspended; unfair student evaluations he received 

for two courses he taught in the fall of 2015; and his inability 

to supervise a graduate student's literature review in the fall 

of 2015.  All of these events occurred long after he was 

suspended, involved different actors and types of conduct, were 

dissimilar from each other, and should have been raised by 

timely amending his Complaint or by filing a new complaint with 

the FCHR. 

12.  Petitioner offered no proof that he was misled or 

lulled into inaction by USF or FCHR.  Rather, Petitioner 

explained that he waited to file his Complaint with the EEOC 

until after the grievance was resolved, and he had not yet 

retained an attorney to represent him. 
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CONCLUSIONS OF LAW 

13.  Petitioner has the burden of proving, by a 

preponderance of the evidence, that his Complaint was timely 

filed with the FCHR.  See § 120.57(1)(j), Fla. Stat.   

14.  "Any person aggrieved by a violation of ss. 760.01-

760.10 may file a complaint with the commission within 365 days 

of the alleged violation . . . ."  § 760.11(1), Fla. Stat.  If 

the date the complaint is filed is clearly stamped on the face 

of the complaint, that date is the date of filing.  Id.  Here, 

the FCHR date-stamped the Complaint as January 25, 2016, while 

the EEOC date-stamped the same Complaint as May 4, 2015.  No 

matter which date applies, for the reasons stated below, the 

Complaint is untimely. 

15.  By statute, only those acts occurring within one year 

preceding the filing of a complaint can be considered.  See     

§ 760.11(1), Fla. Stat.; Woodham v. Blue Cross & Blue Shield of 

Fla., Inc., 829 So. 2d 891, 894 (Fla. 2002).  Therefore, any 

claims arising before May 2014 are time-barred and outside the 

365-day limitation period.  New claims cannot be raised in the 

Petition for Relief or through evidence at the final hearing.  

See, e.g., Velez and Guerrero v. Centerstate Banks, Inc., Case 

No. 10-3182 (Fla. DOAH Dec. 3, 2010; FCHR Mar. 2, 2011); Sailor 

v. Sandco, Inc., Case No. 04-1400 (Fla. DOAH Aug. 25, 2004; FCHR 

Oct. 21, 2004). 
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16.  Petitioner contends, however, that the continuing 

violation doctrine permits him to pursue an otherwise time-

barred claim if related acts of discrimination continue to occur 

within the limitation period.  He argues that events occurring 

after his suspension are directly related to that action.   

17.  Discrete acts such as termination or suspension from 

employment are easy to identify.  Nat'l R.R. Passenger Corp. v. 

Morgan, 536 U.S. 101, 114 (2002).  Petitioner's suspension is a 

discrete act to which the continuing violation doctrine does not 

apply.  See Manley v. DeKalb Cnty., 587 F. Appx. 507, 512 (11th 

Cir. 2014)(affirming district court ruling that continuing 

violation doctrine did not apply to a discrete act of 

discrimination); Brammer v. Winter, 2007 U.S. Dist. LEXIS 91209 

(M.D. Fla Dec. 12, 2007)(same).  Thus, the limitations period 

began when the adverse employment decision was made and 

Petitioner was notified.  See, e.g., Hodge v. Fed. Exp. Corp.,  

2015 U.S. Dist. LEXIS 122757 (M.D. Fla. Sept. 15, 2015).  Other 

discrete acts must occur within 365 days before the Complaint 

was filed.  Notably, all events cited by Petitioner involve 

different actors (the director of benefits and payroll, faculty 

evaluators, students in his classes, and a graduate student 

seeking supervision), different types of conduct, and are 

separate acts unrelated to the May 2013 discipline.   
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18.  Absent a timely amendment to the original charges, 

Petitioner is bound by the allegations in his Complaint.  

Accordingly, the FCHR correctly concluded that it lacks 

jurisdiction to consider the allegations in the Complaint.   

19.  Finally, for the reasons expressed in Finding of   

Fact 12, the doctrine of equitable tolling does not apply. 

20.  For the foregoing reasons, the Petition for Relief 

should be denied. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief as 

untimely filed. 

DONE AND ENTERED this 21st day of February, 2017, in 

Tallahassee, Leon County, Florida. 

S 

D. R. ALEXANDER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of February, 2017. 

 

 

COPIES FURNISHED: 

 

Tammy Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Suite 110 

Tallahassee, Florida  32399-7020 

(eServed) 

 

Richard F. Meyers, Esquire 

The Meyers Firm, P.A. 

Post Office Box 16308 

Tampa, Florida  33687-6308 

(eServed) 

 

Craig S. Dawson, Esquire 

Office of the General Counsel 

University of South Florida 

4202 East Fowler Avenue, CGS301 

Tampa, Florida  33620-9951 

(eServed) 

 

Cheyanne M. Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Suite 110 

Tallahassee, Florida  32399-7020 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within  

15 days of the date of this Recommended Order.  Any exceptions to 

this Recommended Order should be filed with the agency that will 

render a final order in this matter. 




