
STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ABIGAIL FREYTES, 

 

     Petitioner, 

 

vs. 

 

JETBLUE AIRWAYS CORPORATION, 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 16-0151 

 

 

RECOMMENDED ORDER 

 

On December 5, 2016, Robert E. Meale, Administrative Law 

Judge of the Division of Administrative Hearings (DOAH), 

conducted the final hearing by videoconference in Lauderdale 

Lakes and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Abigail Freytes, pro se 

                 11043 Northwest 8th Court 

                 Plantation, Florida  33324 

 

For Respondent:  Rebecca Ann Cox, Esquire 

                 Akerman, LLP 

                 666 Fifth Avenue, 20th Floor 

                 New York, New York  10103  

 

STATEMENT OF THE ISSUE 

 

Pursuant to section 760.10(1)(a), Florida Statutes (2015), 

the issue is whether Respondent has unlawfully discriminated 

against Petitioner in employment on the basis of her age or 

national origin.   
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PRELIMINARY STATEMENT 

By Charge of Discrimination filed March 26, 2015, 

Petitioner alleged that Respondent had employed Petitioner as a 

flight attendant and had discriminated against her, on the 

above-cited grounds, in terminating her on or about April 1, 

2014.   

On December 8, 2015, the Florida Commission on Human 

Relations (Commission) entered a Notice of Determination:  No 

Reasonable Cause.   

On January 12, 2016, Petitioner filed a Petition for Relief 

asserting largely the same allegations contained in the charge 

filed seven months earlier.  The Commission transmitted the 

petition to DOAH on January 13, 2016.  The Administrative Law 

Judge continued the final hearing once at the request of 

Respondent and four times at the request of Petitioner, due to 

medical reasons, before denying Petitioner's fifth request for 

continuance, which she filed on November 30, 2016. 

At the hearing, Petitioner called one witness, herself,  

and offered into evidence 17 exhibits:  Petitioner Exhibits 4 

through 7, 9 through 13, 15, and 21 through 27.  Respondent 

called two witnesses and offered into evidence nine exhibits:  

Respondent Exhibits 1 and 3 through 10.  All exhibits were 

admitted except Petitioner Exhibits 21 through 27, which were 
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proffered.  Also, Respondent Exhibits 6, 7, and 10 were 

admitted, but not for the truth.   

The parties did not order a transcript and filed their 

proposed recommended orders on December 15, 2016.  

FINDINGS OF FACT 

1.  Petitioner was born on March 30, 1962.  She is a Puerto 

Rican native who is fluent in English and Spanish. 

2.  Respondent first employed Petitioner in April 2009 as a 

flight attendant.  She worked continuously in this job until her 

termination on April 1, 2014.   

3.  The primary duty of a flight attendant is to ensure the 

safety of the passengers.  At the time of employment, Respondent 

provided Petitioner with four weeks' training as a flight 

attendant and a voluminous manual devoted to the 

responsibilities of a flight attendant.  The training and manual 

identify as the critical stages of flight the periods of takeoff 

and landing, during which time the sole focus of the flight 

attendant is on passenger safety.  During these critical stages 

of flight, the sterile cockpit rule prohibits all communications 

within the cabin, including any announcements by interphone, 

because of the potential to distract the pilots during the 

crucial activities of taking off and landing.   

4.  On March 9, 2014, Petitioner was one of three flight 

attendants on a flight from Fort Lauderdale to San Juan, Puerto 



4 

Rico.  Among the passengers on the flight was another employee 

of Respondent, Tony Dali, who was the supervisor of Petitioner's 

supervisor.  With an administrative assistant, Mr. Dali was 

traveling to Puerto Rico to recruit flight attendants, 

especially persons fluent in Spanish, due to Respondent's 

Language of Destination program.  This program provides a small 

pay incentive to persons who are fluent in the language, other 

than English, of a JetBlue destination.  On the flight on the 

day in question, Respondent was the flight attendant designated 

under the Language of Destination program. 

5.  The flight was uneventful until the critical stage of 

landing.  After she had performed her routine tasks of 

collecting service items, checking the positions of trays and 

seats, requiring the passengers to resecure all carry-on baggage 

that they had removed during flight, and ensuring that all 

passengers were wearing seat belts, Petitioner took her seat in 

preparation for landing.  Her position was in the rear of the 

aircraft where she had additional responsibilities in connection 

with safety equipment stowed in that area of the plane. 

6.  On final descent with the wheels down, suddenly a 

strange chirping sound was heard over the speakers in the cabin 

and in the cockpit.  The sound had been produced by a battery-

operated toy Coqui frog.  Leaving the required brace position 

for a second or two during the enforced silence of final 
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descent, Petitioner had held the toy to the interphone and 

activated the toy to make the chirping sound.  Petitioner's 

intent had been to amuse the passengers and expose them to the 

local color of her--and, for some passengers, their--native 

country. 

7.  Respondent conducted an investigation, but the material 

facts were never in dispute, as Petitioner readily admitted her 

actions.  At the conclusion of the investigation, Respondent 

terminated Petitioner for her violation of safety rules in 

playing the sound and leaving the braced position during final 

descent.   

8.  There is no direct or statistical evidence of 

discrimination based on age or national origin.  The facts prove 

only an unsuccessful attempt at humor that probably became less 

humorous with each level of internal review within Respondent.  

Although the two safety violations did not compromise the safety 

of the flight, as opined by the pilot, they may have acquired 

greater urgency because they occurred in the presence of the 

boss of the boss of Petitioner.  The ensuing termination of 

Petitioner seems somewhat harsh, but not so harsh as to support 

an inference of intentional discrimination.   

CONCLUSIONS OF LAW 

9.  DOAH has jurisdiction of the subject matter.   

§§ 120.569, 120.57(1), and 760.11(7), Fla. Stat. (2015).  
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10.  It is unlawful to discriminate against a person in 

employment on the basis of age or national origin, among other 

categories.  § 760.10(1)(a). 

11.  A person may prove employment discrimination by direct 

evidence, circumstantial evidence, or statistical evidence.  

Standard v. A.B.E.L. Servs., 161 F.3d 1318, 1330 (11th Cir. 

1998).  Direct evidence proves discriminatory intent without 

reliance upon inference or presumption.  Id.  Petitioner has not 

offered any statistical evidence of discrimination nor any 

direct evidence of discrimination. 

12.  Proof of discriminatory intent by circumstantial 

evidence generally results in the court's use of the analytical 

framework set forth in McDonnell-Douglas Corp. v. Green, 411 

U.S. 792 (1973).  The plaintiff must prove a prima facie case of 

discrimination.  If she does so, to rebut the ensuing 

presumption of discrimination, the employer has the burden of 

producing evidence of legitimate, nondiscriminatory reasons for 

its adverse employment actions.  If the employer does so, the 

plaintiff must prove that the preferred reasons are pretext.  

Id. 

13.  In a case of discrimination against an existing 

employee, the plaintiff may prove a prima facie case by proving:  

1) membership in a protected class; 2) satisfactory job 

performance; 3) adverse employment action; and 4) more favorable 
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treatment to similarly situated employees not in the protected 

class.  Hemphill v. Aramark Corp., 2014 U.S. Dist. 39809 (D. Md. 

2014), aff'd. 582 Fed. Appx. 151 (4th Cir. 2014) (per curiam); 

Coleman v. Md. Court of Appeals, 626 F.3d 187, 190 (4th Cir. 

2010), aff'd on other ground, 566 U.S. 30 (2012).     

14.  In a circumstantial case of employment discrimination, 

a plaintiff may bypass the McDonnell-Douglas framework and 

present instead "'a convincing mosaic of circumstantial evidence 

that would allow a jury to infer intentional discrimination by 

the decisionmaker.'"  Kilgore v. Trussville Dev., LLC, 646 Fed. 

Appx. 765, 773 (11th Cir. 2016) (citing Smith v. Lockheed-Martin 

Corp., 644 F.3d 1321, 1328 (11th Cir. 2011) (citing Silverman v. 

Bd. of Educ., 637 F.3d 729, 733-34 (7th Cir. 2011)).  

15.  Petitioner has failed to make even a prima facie case 

of discrimination.  First, her job performance cannot be 

described as satisfactory due to her violation of two safety 

rules.  Second, Petitioner failed to prove that Respondent 

treated more favorably employees who were younger or not of 

Puerto Rican descent.   

RECOMMENDATION 

It is 

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed on 

January 12, 2016. 
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DONE AND ENTERED this 20th day of January, 2017, in 

Tallahassee, Leon County, Florida.   

S 
____________________________________

Robert E. Meale 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 20th day of January, 2017. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Abigail Freytes 

11043 Northwest 8th Court 

Plantation, Florida  33324 

(eServed) 

 

Rebecca Anne Cox, Esquire 

Akerman, LLP 

666 5th Avenue, 20th Floor 

New York, New York  10103 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




