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RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing in this cause was held 

by video teleconference between sites in Orlando and Tallahassee, 

Florida, on December 9, 2015, before Linzie F. Bogan, 

Administrative Law Judge of the Division of Administrative 

Hearings. 
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                      Asheville, North Carolina  28802 

 

STATEMENT OF THE ISSUE 

Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Employment Charge of Discrimination filed 

by Petitioner on December 8, 2014. 
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PRELIMINARY STATEMENT 

On December 8, 2014, Petitioner, Jason L. Van Horne 

(Petitioner), filed an Employment Complaint of Discrimination 

with the Florida Commission on Human Relations (FCHR), which 

alleges that his employer, Resort Travel and XChange 

(Respondent), violated section 760.10, Florida Statutes (2014).
1/
    

Petitioner, in his Employment Charge of Discrimination, alleges 

that his employer, for reasons related to his gender (male), 

subjected him to different terms and conditions of employment, 

denied him a reasonable accommodation, and retaliated against him 

for engaging in protected activity by radically changing his job 

duties and work schedule.  Specifically, Petitioner claims that 

his immediate supervisor, Pam Price, gave him an inferior  

six-month performance evaluation and that she demoted him from 

his management position due to his gender.  Petitioner also 

alleges that Respondent discriminated against him due to his 

disability when Respondent unreasonably delayed granting his 

request to work from home.  Finally, Petitioner claims that 

Respondent’s illegal employment practices, when considered 

collectively, prove that Respondent constructively terminated him 

from employment with the company. 

 The allegations were investigated, and on June 8, 2015, FCHR 

issued its Determination:  No Cause.  A Petition for Relief was 

filed by Petitioner on July 10, 2015. 
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 FCHR transmitted the case to the Division of Administrative 

Hearings on or about July 15, 2015.  A Notice of Hearing by Video 

Teleconference was issued setting this case for final hearing on 

October 6, 2015.  On October 1, 2015, Petitioner's Motion to 

Continue was granted, and the formal hearing was rescheduled for, 

and took place on, December 9, 2015. 

 At the hearing, Petitioner testified on his own behalf and 

presented the testimony of his spouse, Mr. Jeffrey Bundy-Van 

Horne.  Respondent presented the testimony of Ms. Laura Lampkin, 

who serves as Respondent’s director of human resources, and  

Ms. Pamela Price, Petitioner’s immediate supervisor during his 

term of employment with Respondent.  Petitioner offered no 

exhibits into evidence.  Respondent's Exhibits 1, 2, 4 through 6, 

9 through 28, 30 through 34, 38, 41, and 42 were admitted into 

evidence.  

 A two-volume Transcript of the proceeding was filed with the 

Division of Administrative Hearings on January 25, 2016.  On 

February 15, 2016, Respondent filed its Proposed Recommended 

Order, and on February 16, 2016, Petitioner filed his Proposed 

Recommended Order.  The parties’ Proposed Recommended Orders have 

been considered in the preparation of this Recommended Order. 
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FINDINGS OF FACT 

1.  Respondent has a corporate policy that prohibits its 

employees from engaging in acts of discrimination, harassment and 

retaliation.  The policy provides, in part, as follows: 

          Discrimination 

 

Resort Travel & XChange prohibits 

discrimination against its employees, 

applicants for employment, and customers on 

the basis of a person’s gender, ethnicity, 

race, color, creed, religion, sexual 

orientation, national origin, age, 

disability, marital status, military service 

or veteran status or any other classification 

protected by applicable law.  Specifically 

with regard to its employees and job 

applicants, Resort Travel & XChange does not 

tolerate discrimination on the basis of the 

foregoing characteristics with respect to the 

terms and conditions of employment. 

 

          Retaliation 

 

Resort Travel & XChange does not tolerate any 

form of retaliation taken against an employee 

who, in good faith, makes a complaint of 

discrimination or harassment under this 

policy, opposes such discrimination or 

harassment, or participates in an 

investigation of alleged discrimination or 

harassment.  Anyone who engages in such 

retaliatory behavior will be subject to 

appropriate discipline, up to and including 

termination. 

 

 2.  Petitioner was hired by Respondent in March 2014 to work 

as an “Instructional Design & Delivery Trainer.”  The written 

position description includes the following summary statement: 

[An] Instructional Design & Delivery Trainer 

plays an important role in making their 



 

5 

companies more competitive by developing the 

skills of the workforce.  They help to 

accelerate organizational change by 

developing the skills a company requires if 

it plans to enter new markets or needs to 

transform its business performance.  

Companies with a reputation for developing 

people also find it easier to recruit and 

retain high-caliber employees.  Among the key 

competencies are the ability to design and 

deliver training, manage the learning 

function, measure and evaluate the results of 

training, and manage organizational 

knowledge. 

 

 3.  According to Pamela Price, Petitioner’s immediate 

supervisor during his term of employment with Respondent, 

Petitioner’s “responsibilities would have been to create, design, 

develop step-by-step institutional training manuals and modules, 

and perform classroom training of that content to new hires, as 

well as continuing education courses, [and] [t]o perform 

analytical assessments of training class participants to see at 

what level they were learning.” 

 4.  The cornerstone of Petitioner’s gender discrimination 

claim is his allegation that Ms. Price, on multiple occasions, 

made statements to Petitioner about a female worker from one of 

her previous jobs that performed better than Petitioner when 

assigned similar tasks.  Petitioner offered no evidence, other 

than cryptic self-serving statements and conclusory allegations, 

which supports his allegation that Ms. Price treated him 

differently because of his gender. 
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 5.  On or about September 19, 2014, Petitioner received from 

Ms. Price his initial six-month performance evaluation.  

Respondent’s employee performance evaluation rating scale ranges 

from “marginal” to “outstanding.”  On the initial review, 

Petitioner received an overall rating of “marginal.”  There is no 

evidence of record that Petitioner suffered a decrease in pay, 

benefits, or the loss of job-related opportunities as a 

consequence of having received the marginal performance rating. 

 6.  On or about September 22, 2014, Petitioner sent to  

Laura Lampkin, Respondent’s director of human resources, his 

response to the performance evaluation prepared by Ms. Price.  In 

his response, Petitioner states, with respect to Ms. Price, the 

following: 

The continued push towards unrealistic 

deadlines and the refusal to listen or 

effectively address the needs and concerns 

expressed creates an unnecessary feeling of 

duress.  Duress is not the inability to 

handle a fast paced or chaotic environment, 

as those are environments I thrive within.  

Duress, as it pertains to this example, is in 

the feeling to produce regardless of tangible 

concerns.  It is, by nature, the creation of 

a hostile work environment which should not 

exist within a professional workplace.   

 

Because Petitioner expressed concern about Ms. Price’s behavior 

creating a “hostile work environment,” Ms. Lampkin, within a day 

or so of receiving Petitioner’s response, initiated an 

investigation to determine whether Ms. Price was in violation of 
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Respondent’s anti-discrimination, harassment and retaliation 

policy.  At no time prior to receiving his performance evaluation 

did Petitioner complain about Ms. Price creating a work 

environment charged with discriminatory animus. 

 7.  Pursuant to Ms. Lampkin’s investigation, Petitioner, in 

support of his allegation of the existence of a hostile work 

environment, informed Ms. Lampkin on September 30, 2014, of the 

following with respect to Ms. Price: 

There are a good number of situations which 

lend themselves to an environment that 

promotes an air of uncertainty, insecurity – 

as well as the feeling of being bullied.  

There is [sic] also interactions and 

conversations, for example when Pam refers to 

her co-workers or friends at United 

Healthcare and how they would be able to 

perform a function that I push back against 

or when she fails to consider my professional 

assessments for training and development, 

which create concerns of inequality or 

discriminatory undertones.  I have often 

felt, since July, that there is a 

determination to replace me with a personal 

contact from United Healthcare – as it has 

been referenced repeatedly about this 

‘trainer’ and what she is ‘capable of.’  To 

the degree, where at times, I’m given the 

impression that I should be as capable as 

this mysterious person.  Perhaps, in Pam’s 

mind I am too young to be an experienced 

training professional or maybe she would 

prefer her previous, female, co-worker. 

 

 8.  Petitioner failed to offer any evidence, credible or 

otherwise, that in any way supports his allegation that  
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Ms. Price harbored gender-based discriminatory animus towards 

Petitioner.  At the final hearing, Petitioner cross-examined  

Ms. Price about myriad subjects, none of which involved issues 

related to gender bias.  Furthermore, in his direct testimony, 

Petitioner stated, in conclusory terms, that Ms. Price “was 

discriminatory on the basis of gender because she constantly made 

references to me about how her other trainer at her other job 

could do it so much easier and I was making things more 

complicated than they should be.”  Petitioner obviously took 

offense to Ms. Price’s statements, but contrary to Petitioner’s 

allegations, these alleged statements attributed to Ms. Price do 

not demonstrate discriminatory animus, but instead indicate a 

desire by Ms. Price for Petitioner to improve his level of 

performance. 

 9.  Petitioner alleges that on October 3, 2014, Ms. Lampkin 

advised him that she had informed Ms. Price of Petitioner’s claim 

of discrimination.  According to Petitioner, Ms. Price, after 

learning of Petitioner’s claim, retaliated against him as 

follows: 

On October 3, 2014, after I was informed by 

Laura Lampkin that she had spoken to Pam 

Price about my claims of discrimination, I 

received a schedule from Pam Price which 

included radical changes to my standard 

operating schedule.  I was hired as a 

salaried employee with a 9am-5:30 p.m. 

schedule with flexibility in my time and 

freedom to take breaks and lunch as chosen.  
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In the schedule I received from Pam Price, I 

was now put into an “agents” schedule, each 

week working a different shift (morning, 

afternoon and evening) along with scheduled 

lunch and break times.  In addition, they 

also moved my office onto the call center 

floor and set me up in a cubicle with the 

call center agents.  When I complained that 

the schedule change and relocation of my 

office to the call center floor was a 

retaliatory action, the schedule was 

immediately retracted and I was told to 

revert back to my standard schedule.  

However, they kept me on the call center 

floor which was an uncomfortable position and 

a distraction to the other agents.  I also 

noticed that the contact I had with other 

employees both in the Asheville and Orlando 

office changed during that time.  I was no 

longer treated as a member of management, but 

now I was being treated as if I was a call 

center agent.  When I expressed this concern 

to another member of our management team  

. . . , I was informed that there was an 

unwritten memo going around the Asheville and 

Orlando office[s] that I was to be treated as 

if I was an agent. 

 

 10.  According to Ms. Price, during Petitioner’s first few 

months of employment with Respondent, his primary responsibility 

was “learning” about the company.  Petitioner was expected to 

learn about company “[p]rograms, corporate compliance, policies 

and procedures, introduction to his teammates, understanding 

their positions and their roles . . . reading materials [and] 

having conversations.”  Ms. Price, in Petitioner’s performance 

evaluation, was particularly disapproving of Petitioner as it 

relates to him failing to take advantage of a critical learning 

opportunity from a member of Respondent’s staff who was sent to 
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Petitioner’s work-site to conduct a five-week training session.  

According to Ms. Price, Petitioner spent as little as one to two 

hours a day attending the training sessions when, in her opinion, 

more of his time should have been allocated to attending the 

sessions, especially since he was new to the company.   

 11.  In his September 19 and 22, 2014, responses to his 

performance evaluation, Petitioner complained that he had “not 

been afforded reasonable time to learn the processes and 

workflows contained within the products offered,” and that in 

order “[t]o be a subject matter expert, which is at the core of 

my position, I must have the complete and full immersion into the 

workflows and processes that make up the related products to be 

able to effectively and authoritatively create training 

documentation and train[ing] processes.” 

Respondent granted Petitioner’s request for “complete and full 

immersion.”  On October 3, 2014, Respondent implemented 

Petitioner’s request for complete and full immersion, which 

resulted, among other things, in Petitioner being assigned work 

hours consistent with those assigned to agents in the Orlando 

call center. 

 12.  Literally within minutes
2/
 of being fully and completely 

immersed into Respondent’s workflows and processes, Petitioner, 

at 2:47 p.m. on October 3, 2014, was already complaining about 
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the immersion program, as reflected in the following e-mail 

exchanges between Petitioner and Laura Lampkin. 

Petitioner to Laura Lampkin – October 3, 

2014, 2:47 p.m. 

 

Laura: 

 

While I appreciate the attention to detail 

given to this project for immersion into the 

RTX Workflow and while I have explicitly 

stated ‘agent like immersion’ into those 

workflows, this is a bit above and beyond 

that expectation. 

 

“In order for you to get the full spectrum of 

calls and types of calls, I have rotated your 

schedule from the AM shift, Mid-Shift and 

Late-shift throughout the two month period of 

time.  In addition to your shift start/stop 

times, you have regularly scheduled breaks 

and lunch, based on the particular shift you 

will work for that week.  As an example, for 

the AM shift, first break is generally at 

10:00 am, lunch at 12 noon and then second 

break at 2:00 and so on for each of the 

shifts.  You will have Monday’s off work on 

the weeks that you are scheduled to work 

Saturdays to assist with floor coverage due 

to the upcoming maintenance fee season.  I 

appreciate your assistance with floor 

coverage during this busy season.” [from 

Pamela Price to Petitioner]. 

 

There is no reasonable, acceptable, logic to 

Pam’s statement.  The type of calls able to 

be handled by an RTX Exchange Agent do[es] 

not change throughout the course of a day or 

shift.  There are only so many call types 

available and those happen, randomly, with 

every inbound call – regardless of time of 

day. 

 

Pam did mention scheduling me into the 

workflows, however, that was not the 

interpretation I expected. 
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I would like to get this project underway 

without unnecessary complications. 

 

I find the radical change to my schedule a 

retaliatory maneuver. 

 

As the Instructional Design and Delivery 

Manager, my need to be exposed to the call 

queue and to gain the practical knowledge to 

speak to the agent experience does not 

require the coverage of three shifts, nor 

does it require a deviation from my normal 

schedule to accommodate an eight hour 

workday. 

 

Even though I will be using this opportunity 

as a ‘live learning environment,’ and will 

hold myself to the highest standards in 

customer care, while being mindful of queue 

wait times – I again find it a bit overboard 

to dictate call per hour and follow up to the 

level of actual agent performance. 

 

I am not transitioning into an agent 

position, I am simply utilizing the live call 

queue as the only available method for active 

learning and methodology. 

 

Could you kindly level set the Pam?  At this 

time and until the current investigation is 

complete, I feel it may behoove all parties 

involved to have monitored contact. 

 

Thank you much. 

 

Laura Lampkin to Petitioner – October 3, 

2014, 3:28 p.m. 

 

Jason, 

 

There actually is a logic to your schedule 

arrangement, and there is a difference in 

callers in the AM versus the PM.  The AM 

callers do not contain as many sales 

opportunities, those are more likely to be 

basic reservations calls.  Call volume is 

higher in the evening, and opportunities for 
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sales are higher in the evening.  The logic 

behind your rotating schedule arrangement is 

to give you the fullest exposure possible. 

 

Given the criticality of immersion in 

becoming a Subject Matter Expert, the goal is 

[to] provide you with the best possible 

opportunities for exposure.  This will help 

in role playing scenarios and variation, 

which you expressed were much more difficult 

to train on without full immersion. 

 

If the new schedule is a point of contention, 

we can rework it.  I do want you to 

understand that there was a great deal of 

thought put into your immersion plan, all 

centered around what is most beneficial to 

you and what bests [sic] affords you the 

chance to become a Subject Matter Expert. 

 

With regards to your statement ‘I am not 

transitioning into an agent position, I am 

simply utilizing the live call queue as the 

only available method for active learning and 

methodology[,] this is technically correct.  

However, again in the name of immersion and 

the need to become a Subject Matter Expert, 

we are arranging temporarily for your work 

tasks, work environment and product exposure 

to basically mimic that of an agent for your 

benefit. 

 

Additionally, specific to your statement ‘I 

again find it a bit overboard to dictate call 

per hour and follow up to the level of actual 

agent performance[,]’ I should clarify that 

aligning your performance standards with that 

of an agent is not a main focus.  Of course 

we want you to handle calls properly – and I 

have no doubt you will – but I do not 

anticipate any detailed comparison to agents 

in terms of how the calls are handled.  I do 

believe there will be periodic confirmation 

of phone time, again not in comparison to 

agents, but to ensure that the exposure and 

immersion are occurring.  If there are 

confirmations of phone time, those may be 
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used to determine whether we have fully 

satisfied our goal of immersion, in terms of 

exposing you to the phone roles and giving 

you the needed active time on the phones. 

 

I feel I must stress that this immersion plan 

is driven significantly by your continued 

emphasis on its importance.  I wholeheartedly 

agree that significant exposure (as you’ve 

indicated, 4-6 months dedicated time, 

minimum) to the product and the role is 

necessary to create training programs and 

train effectively on most possible scenarios.  

Because we have yet to arrange dedicated time 

to immersion for you, and because you’ve 

indicated it’s critical, we are doing it now.  

Once the immersion plan is completed, my 

understanding is that you will be a Subject 

Matter Expert and capable of training as one. 

 

Keeping in mind that maximum exposure has 

been the goal for your immersion plan and 

your schedule, I welcome your suggested 

schedule changes. 

 

Thanks. 

 

Petitioner to Laura Lampkin – October 3, 

2014, 5:07 p.m. 

 

Laura: 

 

I do appreciate the thoughtfulness put into 

the plan that I’ve requested.  I must say, 

that from my exposure, I find the majority of 

inbound calls to contain a sales opportunity 

and while sales is an important part of our 

member services and revenue generation, it is 

not the core of the educational process or 

training programs expected curriculum. 

 

It is certainly necessary to have agent 

exposure to speak to the experiences and 

topics that new hires will encounter in 

production.  More so, it is a necessity to 

explain the ‘how’ and ‘why’ of processes 
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and/or procedures that are expected of an 

agent. 

 

I feel very comfortable in what I have 

expressed to both Pam and yourself as the 

requirements for effectively and efficiently 

learning and understanding the RTX Workflow 

to a level which is agreeable with the 

creation of curriculum and the training of 

such curriculum.  The activity of taking live 

calls, which unfortunately was not available 

sooner, without interruption, is a 

requirement.  Subject matter expertise is 

built upon that foundation and will continue 

to fluctuate until a time comes when the 

systems and processes used do not change on a 

consistent basis. 

 

As for being held to the same standards as 

the agent’s in production, I can only speak 

to what was written and manner in which it 

was relayed. 

 

I stand behind my statements that effective 

training is necessary before the ability to 

create, direct or lead a training class or 

materials.  I also stand behind my statements 

that the schedule change is radical, causes 

personal conflicts and is not a necessary 

requirement to achieve the level of immersion 

and learning that has been requested. 

 

For the sake of curiosity, was there a logic 

to creating a structured ‘agent’ schedule 

which includes my start, break, lunch and end 

times?  As a salaried employee, I was already 

under my own direction, likely going to 

extend my hours and/or utilize unscheduled 

Saturday’s to afford additional learning time 

– as I found necessary – due to the estimated 

time frame I had given to both Pam and 

yourself by request. 

 

This package is wrapped very nicely as a 

thoughtful contribution to my success, but as 

a training professional who has interacted 

with the agent’s and call queue – albeit 
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limited, and with the direct knowledge of 

what has been lacking in my ability to be 

fully developed as an employee of RTX, the 

delivered structure places a burden on my 

personal needs – which are based around my 

expected schedule.  In addition, a rotation 

does not deliver nor guarantee delivery of 

experiences that can’t be extracted from a 

call within my standard scheduled hours. 

 

It would be a great assistance, if we could 

kindly not alter my schedule and allow me the 

opportunity I have needed within the confines 

of what has been established as my schedule 

expectations for the last six months. 

 

Should I find that a knowledge gap exists, I 

will actively adjust to correct and close 

such gap. 

 

 13.  Ms. Price testified as to the accuracy of the matters 

discussed by Ms. Lampkin in her e-mail reply to Petitioner. 

Additionally, the undisputed evidence is that Petitioner 

unilaterally withdrew from the immersion program after having 

been a part of the same for only two weeks.  The evidence is also 

undisputed that Respondent did not change Petitioner’s pay, 

benefits, or job-related opportunities as a consequence of 

Petitioner entering and subsequently leaving the full immersion 

program.   

 14.  The e-mail exchange between Petitioner and Ms. Lampkin 

show a number of things, none of which support Petitioner’s claim 

of retaliation.  As an initial matter, Ms. Lampkin’s e-mail to 

Petitioner, and the related testimony from Ms. Price, clearly 
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establishes that Respondent knows its business operations better 

than Petitioner.   

 15.  Next, Ms. Lampkin’s e-mail to Petitioner, and the 

related testimony from Ms. Price, establishes that Petitioner’s 

immersion into Respondent’s operations was a temporary assignment 

scheduled to last about two months and that the planned immersion 

was in furtherance of Respondent’s legitimate business interests 

of having Petitioner to perform his job at a competence level 

higher than “marginal.”   

 16.  Furthermore, Petitioner’s correspondence of  

September 19, 2014, wherein he specifically requests “complete 

and full immersion,” when compared to his correspondence of 

October 3, 2014, wherein he retreats to a preferred experience of 

‘agent like immersion,’ shows that Petitioner was simply trying 

to the game the system in an attempt to avoid “plac[ing] a burden 

on [his] personal needs” as repeatedly referenced in his 

correspondence of October 3, 2014.    

 17.  Petitioner offered no credible evidence that 

Respondent’s decision to fully immerse him, on a temporary basis, 

in its call center operations was done for reasons other than 

those related to improving Petitioner’s job performance, and 

concomitantly Respondent’s business operations.  In other words, 

Petitioner failed to prove that Respondent’s decision to fully 

immerse him in its call center operations was done in retaliation 
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for his having alleged that Ms. Price discriminated against him 

on the basis of his gender.   

 18.  In the Employment Charge of Discrimination, Petitioner 

alleges, in part, the following: 

I suffer from three chronic disabilities as 

explained to my employer when requesting 

reasonable accommodation to work from home, 

when not tasked with a training class, the 

call center floor and office space triggers 

disability-related episodes and limits my 

ability to concentrate and effectively focus.  

Respondent continues to make the process of 

providing me reasonable accommodations 

difficult and shows no desire to work with 

me, or my physician’s requirements, to allow 

me to quickly return to work and perform my 

job functions. 

 

The fact that Petitioner suffers from recognized disabilities is 

not in dispute. 

 19.  On or about October 30, 2014, Petitioner informed  

Ms. Lampkin during a telephone conference that he believed that 

he had one or more physical impairments that might warrant an 

accommodation.  Specifically, Petitioner reported that the 

workplace lighting was bothersome and that he would work better 

with incandescent or natural lighting.  Ms. Lampkin asked 

Petitioner to provide additional information about his lighting 

concerns so that Respondent could determine whether workplace 

modifications were necessary.  Petitioner also informed  

Ms. Lampkin that he was not sure whether his lighting concerns 

were temporary or would be on-going. 
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 20.  On November 3, 2014, Petitioner e-mailed Ms. Lampkin 

stating, in part, the following: 

I am unable to go into the call center and 

back office areas as it directly impacts my 

sense of well-being and heightens my medical 

concerns.  Therefore I am unable to report to 

the office to conduct my required function of 

creating training curriculums and educational 

products.   

 

My physicians are preparing documentation for 

you as requested. 

 

Due to the nature of my core job functions, I 

am requesting that work from home be 

authorized as a reasonable accommodation.  

 

As of November 3, 2014, the only specific medical concern 

mentioned by Petitioner was his sensitivity to lighting.    

 21.  On or about November 11, 2014, Petitioner gave  

Ms. Lampkin a letter from his physician.  The physician’s letter 

states, in part, that Petitioner should be allowed “to work from 

home when [he] is not tasked with conducting training classes” 

because Petitioner “will be better able to perform the essential 

functions of his position by working from home.”  The letter goes 

on to state that “the work environment triggers severe panic 

attacks” and that Petitioner “has become increasingly sensitive 

to and made ill by various fragrances and fluorescent lighting, 

all of which would be eliminated by working from home.”  The 

physician also notes that “[f]urther support of this request is 

the fact that [Petitioner’s] primary job functions can 
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effectively be performed remotely, with the need for being 

present in the office relegated to those times when he must 

attend meetings for which teleconference is not available or to 

perform the training that he conducts.” 

 22.  The physician's letter did not indicate that Petitioner 

was unable to perform the essential functions of his job without 

a reasonable accommodation.  Rather the letter stated that 

Petitioner would be “better able to perform the essential 

function of this position by working from home.”  Based on the 

rather cryptic information contained in the physician's letter, 

Respondent was unable to grant Petitioner's request for a 

reasonable accommodation. 

23.  In response to the physician’s letter, Respondent, on 

November 13, 2014, informed Petitioner that “[a]dditional 

information is necessary in order to make a determination 

regarding [the] request for reasonable accommodation.”  The 

additional information requested from Petitioner’s physician is 

as follows: 

1)  What are the environmental factors which 

trigger the panic attacks? 

 

2)  When is the condition(s) expected to 

resolve and a return to work to occur? 

 

3)  What about the conditions(s) prevents 

performing daily work tasks in the workplace, 

but permits conduction of classroom training 

in the workplace? 
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4)  Are there other alternatives which can be 

offered, outside of working from home, which 

allow the essential job functions to be 

performed?  If so, what are those 

alternatives? 

 

5)  The previous letter states that the 

primary job functions can be performed from 

home.  What are those primary job functions 

which were referenced in that statement? 

 

6)  The previous letter reference enclosures, 

but none were provided with the letter.  

Please provide any relevant enclosures for 

review. 

 

Each question asked by Respondent was reasonably tailored so as 

elicit responses that would better enable Respondent to analyze 

Petitioner’s request for accommodation and to explore the 

availability of other possible accommodations. 

 24.  On November 19, 2014, Petitioner wrote a lengthy 

message to Ms. Lampkin contesting Respondent's need for the 

additional information.  In response to this missive,  

Ms. Lampkin, on November 20, 2014, informed Petitioner that his 

“request for accommodation has been conditionally denied pending 

the receipt of the required information.” 

 25.  On November 21, 2014, Petitioner sent another missive 

to Ms. Lampkin and argued therein that Respondent's request for 

additional information was overbroad and that in his opinion he 

had provided sufficient information so as to allow Respondent to 

grant his request for accommodation.  In response to the concerns 

expressed by Petitioner, Ms. Lampkin provided a detailed 
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explanation to Petitioner of why additional information was 

needed to evaluate his request for accommodation and encouraged 

Petitioner to provide the information “as expeditiously as 

possible so that we can move forward with granting you an 

accommodation.”  His protestations to the contrary 

notwithstanding, Petitioner had not, as of November 21, 2014, 

provided Respondent with sufficient information to allow 

Respondent to determine what reasonable accommodations were 

necessary and available in order to address Petitioner’s mental 

and physical impairments.   

 26.  On November 24, 2014, Petitioner supplied Respondent 

with what is described as “supplemental documentation” from his 

physician.  This documentation was not, however, information 

entirely responsive to the six points of inquiry mentioned in 

Respondent’s November 13, 2014, correspondence to Petitioner.  

Based on the supplemental information, Respondent informed 

Petitioner that it would modify the workplace to accommodate 

Petitioner’s sensitivity to light and scents.  Petitioner was 

directed to report to work on December 1, 2014.  Petitioner did 

not return to work on December 1, 2014, as instructed. 

 27.  Petitioner e-mailed Respondent on December 3, 2014, to 

state that he had not received the e-mail instructing him to 

return to work on December 1, 2014.  He also indicated that he 

did not believe that all of his workplace concerns had been 
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addressed.  Ms. Lampkin responded on December 5, 2014, indicating 

that Respondent had addressed all known workplace issues and also 

informed Petitioner that additional information would be 

considered, if supplied.  Specifically, Ms. Lampkin stated to 

Petitioner: 

I, too, am willing to continue to engage in 

this interactive process with you.  The next 

steps in the process, should your position 

remain that your condition(s) warrant further 

accommodation including working from home, 

involve your supplying me with specific 

responses to the informational requests I 

have previously made.  The informational 

requests that I made were not entirely 

answered by the response I received from you 

dated 11/21/14.  I am happy to re-send you 

the form so that you can provide the 

remaining information.  Please advise. 

 

 28.  On December 9, 2014, Ms. Lampkin provided Petitioner 

with another copy of the form setting forth the information 

requested on November 13, 2014.  In her correspondence of 

December 9, 2014, Ms. Lampkin explained that “[t]he information 

contained in the form that you returned to me was insufficient to 

enable RTX to approve your request to telecommute indefinitely or 

to allow RTX to evaluate what reasonable accommodations other 

than what RTX has already offered may be available.”   

 29.  On December 11, 2014, Ms. Lampkin again requested that 

Petitioner provide her information responsive to those items 

enumerated in her correspondence of November 13, 2014.  On 

December 15, 2014, Petitioner advised Ms. Lampkin that he was 
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expecting to receive from his physician information responsive to 

her requests and that he would forward the same to her as soon as 

possible.   

 30.  On or about December 18, 2014, Petitioner sent 

Respondent a second letter from his physician.  In the letter, 

Petitioner’s physician stated definitively that “I do not find 

any other accommodations available other than for the patient to 

be afforded the ability to work remotely when not tasked with 

conducting training classes which require physical presence.” 

Based on that statement by Petitioner's physician, Respondent 

agreed to grant Petitioner a reasonable accommodation and to 

permit him to work from home when not tasked with conducting 

classroom training.  Petitioner was advised that January 2, 2015, 

would be his official return-to-work date. 

 31.  Respondent acted reasonably, and communicated with 

Petitioner appropriately, when seeking information related to 

Petitioner’s desire to work from home.  The evidence does not 

support Petitioner’s contention that Respondent unreasonably 

delayed granting Petitioner’s request to work from home.   

 32.  On or about January 5, 2015, Petitioner, via 

videoconference, met with Ms. Price to discuss the new hire 

training class that Petitioner was to conduct on January 12, 

2015.  The following day, on January 6, 2015, Petitioner sent an 

e-mail to Ms. Price and Ms. Lampkin and complained therein of not 
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having enough time to prepare for the January 12, 2015, new hire 

training session.  Petitioner, nevertheless, assured Respondent 

that “it will get done” and any questions that he could not 

answer during the training session “will go to the parking lot 

while [he] obtains an answer for the students.”    

 33.  On Monday, January 12, 2015, the day of the new hire 

training session, Petitioner, at 9:52 a.m., sent the following  

e-mail message to Ms. Price and Ms. Lampkin: 

I have spent 10.5 hours within the ER on 

Sandlake Road and awake for over 22 hours, so 

I will not be in today to begin your 

impromptu FAC training class. 

 

I will either be in tomorrow or we can 

consider this my constructive 

discharge/resignation and I will simply limit 

my interaction with RTX through the ongoing 

investigations. 

 

The choice is yours, of course, but kindly 

let me know so I can plan my Tuesday 

accordingly. 

 

I need to rest, now.  Thank you. 

 

 34.  At 6:28 p.m., on January 12, 2015, Ms. Lampkin, in 

response to Petitioner’s e-mail, informed Petitioner of the 

following: 

a)  Your absence today is unexcused. 

 

b)  You are being given the opportunity to 

convert today’s absence to an excused absence 

by presenting a doctor’s note. 

 

c)  If today’s absence remains an unexcused 

absence, you are subject to discipline. 
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d)  We are expecting you to be present to 

teach the class tomorrow, and to be ready to 

teach at 8:00 a.m.  You were to have printed 

the materials earlier, and we expect that you 

will be ready to teach at 8:00 a.m. 

 

 35.  Petitioner did not report to work on January 13, 2015, 

to conduct the training session.  Instead, Petitioner, at  

9:41 a.m. on January 13, 2015, informed Ms. Lampkin that “the 

curt and underhanded behavior of RTX increases my anxieties . . . 

[and] it has been determined by myself and my health care 

providers that it is to my benefit to continue with a 

constructive resignation.”  Respondent deemed Petitioner as 

having voluntarily resigned his employment with the company. 

CONCLUSIONS OF LAW 

36.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case.  

§§ 120.569, 120.57, and 760.11, Fla. Stat. (2015).
 

 37.  Section 760.10(1) provides in part that it is an 

unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of sex 

or “handicap.”   

 38.  Section 760.10(7) provides in part that “it is an 

unlawful employment practice for an employer . . . to 

discriminate against any person because that person is opposed to 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 
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assisted, or participated in an investigation, proceeding, or 

hearing under this Section.” 

 39.  FCHR and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

provisions of section 760.10.  See Valenzuela v. GlobeGround N. 

Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); Brand v. Fla. 

Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).  

 A.  Gender 

 40.  Petitioner's asserted claim of gender-based 

discrimination, which resulted in the creation of a hostile work 

environment, is one of disparate treatment.  See Reeves v. C.H. 

Robinson Worldwide, Inc., 594 F.3d 798, 808 n.2 (11th Cir. 

2010)(en banc)(“We reiterate that disparate treatment under 42 

U.S.C. § 2000e-2(a)(1) is the proper framework under which to 

evaluate hostile work environment claims.”).  The United States 

Supreme Court has noted that “'[d]isparate treatment . . . is the 

most easily understood type of discrimination.  The employer 

simply treats some people less favorably than others because of 

their race, color, religion, sex, or [other protected 

characteristic].”  Teamsters v. U.S., 431 U.S. 324, 335, n.15 

(1977).  Liability in a disparate treatment case “depends on 

whether the protected trait . . . actually motivated the 

employer's decision.”  Hazen Paper Co. v. Biggins, 507 U.S. 604, 

610 (1993).  “The ultimate question in every employment 
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discrimination case involving a claim of disparate treatment is 

whether the plaintiff was the victim of intentional 

discrimination.”  Reeves v. Sanderson Plumbing Prods., Inc., 530 

U.S. 133, 153 (2000). 

 41.  Discriminatory intent can be established through direct 

or circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Direct evidence of discrimination 

is evidence that, if believed, establishes the existence of 

discriminatory intent behind an employment decision without 

inference or presumption.  Maynard v. Bd. of Regents, 342 F.3d 

1281, 1289 (11th Cir. 2003). 

 42.  “Direct evidence is composed of 'only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor.” 

Schoenfeld v. Babbitt, supra. 

 43.  “[D]irect evidence of intent is often unavailable.” 

Shealy v. City of Albany, 89 F.3d 804, 806 (11th Cir. 1996).  For 

this reason, those who claim to be victims of intentional 

discrimination “are permitted to establish their cases through 

inferential and circumstantial proof.”  Kline v. Tennessee Valley 

Auth., 128 F.3d 337, 348 (6th Cir. 1997).  

 44.  Where a complainant attempts to prove intentional 

discrimination using circumstantial evidence, the shifting burden 

analysis established by the U.S. Supreme Court in McDonnell 
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Douglas v. Green, 411 U.S. 792 (1973), and Texas Department of 

Community Affairs v. Burdine, 450 U.S. 248 (1981), is applied.  

Under this well-established model of proof, the charging party 

bears the initial burden of establishing a prima facie case of 

discrimination.  When the charging party, i.e., Petitioner, is 

able to establish a prima facie case, the burden to go forward 

shifts to the employer to articulate a legitimate, non-

discriminatory explanation for the employment action.  See Dep't 

of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)(court 

discusses shifting burdens of proof in discrimination cases).  

The employer has the burden of production, not persuasion, and 

need only present evidence that the decision was non-

discriminatory.  Id.; Alexander v. Fulton Cnty., 207 F.3d 1303 

(11th Cir. 2000).  The employee must then come forward with 

specific evidence demonstrating that the reasons given by the 

employer are a pretext for discrimination.  Schoenfeld v. 

Babbitt, supra, at 1267.  The employee must satisfy this burden 

of demonstrating pretext by showing directly that a 

discriminatory reason more likely than not motivated the 

decision, or indirectly by showing that the proffered reason for 

the employment decision is not worthy of belief.  Dep't of Corr. 

v. Chandler, supra, at 1186; Alexander v. Fulton Cnty., supra.   

 45.  “Although the intermediate burdens of production shift 

back and forth, the ultimate burden of persuading the trier of 
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fact that the employer intentionally discriminated against the 

[Petitioner] remains at all times with the [Petitioner].”  EEOC 

v. Joe's Stone Crabs, Inc., 296 F.3d 1265, 1273 (11th Cir. 2002); 

see also Byrd v. RT Foods, Inc., 948 So. 2d 921, 927 (Fla. 4th 

DCA 2007)(“The ultimate burden of proving intentional 

discrimination against the plaintiff remains with the plaintiff 

at all times.”). 

 46.  To prove a claim of gender discrimination/hostile work 

environment, a Petitioner must show the following: 

1)  that he or she belongs to a protected 

group; (2) that the employee has been subject 

to unwelcome sexual harassment, such as 

sexual advances, requests for sexual favors, 

and other conduct of a sexual nature;  

(3) that the harassment must have been based 

on the sex of the employee; (4) that the 

harassment was sufficiently severe or 

pervasive to alter the terms and conditions 

of employment and create a discriminatorily 

abusive working environment; and (5) a basis 

for holding the employer liable. 

 

Reeves, 594 F.3d at 808. 

 47.  “Although gender-specific language that imposes a 

change in the terms or conditions of employment based on sex will 

violate Title VII, general vulgarity or references to sex that 

are indiscriminate in nature will not, standing alone, generally 

be actionable.”  Id. at 809.  It is well established that Title 

VII is not a “general civility code.”  Faragher v. City of Boca 

Raton, 524 U.S. 775, 788, 118 S. Ct. 2275 (1988).  As the Supreme 
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Court observed in Oncale v. Sundowner Offshore Services, Inc., 

523 U.S. 75, 81 (1998), Title VII 

does not reach genuine but innocuous 

differences in the ways men and women 

routinely interact with members of the same 

sex and of the opposite sex.  The prohibition 

of harassment on the basis of sex requires 

neither asexuality nor androgyny in the 

workplace; it forbids only behavior so 

objectively offensive as to alter the 

'conditions' of the victim's employment. 

 

 48.  “The Supreme Court has never held that workplace 

harassment, even harassment between men and women, is 

automatically discrimination because of sex merely because the 

words used have sexual content or connotations.”  Reeves at 809.  

 49.  The foundation for Petitioner’s claim of gender-based 

discrimination can be found in his allegation that Pamela Price, 

during Petitioner’s first six months of employment, allegedly 

made repeated references to the fact that a female employee at 

Ms. Price’s previous place of employment was able to successfully 

complete tasks similar to those that she assigned to Petitioner.  

Petitioner failed to meet his burden of proof with respect to 

this allegation.  Although Petitioner alleges that Ms. Price made 

statements about his gender many times, Petitioner failed to 

offer evidence that in any way corroborates this claim.  

Furthermore, when Petitioner cross-examined Ms. Price, he did not 

ask her a single question related to alleged gender bias.  

Assuming arguendo that Ms. Price made the alleged statements, the 
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instant record, at best, only establishes that the statements 

were merely general, indiscriminate references to Petitioner’s 

gender that do not suggest impermissible discriminatory animus. 

 B.  Retaliation 

 50.  Petitioner alleges that after he complained about the 

negative performance evaluation that he received from Ms. Price, 

which included allegations of gender-based discrimination,  

Ms. Price retaliated by treating him as an hourly-pay, call 

center agent as opposed to a salaried member of management.   

 51.  “To establish a prima facie case of retaliation under 

Title VII, a plaintiff must demonstrate:  (1) that he engaged in 

statutorily protected activity; (2) that he suffered adverse 

employment action; and (3) that the adverse employment action was 

causally related to the protected activity.”  Harper v. 

Blockbuster Entm't Corp., 139 F.3d 1385, 1388 (11th Cir. 1998). 

 52.  While it is true that Petitioner’s work schedule was 

changed, and that he was treated, during a temporary period of 

time, as an hourly-pay call center worker, Respondent 

transitioned Petitioner to the temporary assignment only after 

Petitioner informed Respondent that he “must have the complete 

and full immersion into the workflows and processes” associated 

with being a call center agent.  Respondent granted Petitioner’s 

request for “complete and full immersion” which resulted, among 

other things, in Petitioner being assigned work hours consistent 
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with those worked by agents in the Orlando call center.  

Furthermore, Respondent offered credible testimony that the 

program was designed to provide Petitioner with the greatest 

exposure to the different types of calls handled by call center 

agents.  Simply stated, Petitioner got what he asked for.  

Petitioner failed to show that he suffered any adverse employment 

action or that the alleged adverse employment action was causally 

related to any protected activity.   

 C.  Disability 

 53.  Petitioner alleges that Respondent “made the process of 

providing [him with] reasonable accommodations difficult and 

show[ed] no desire to work with [him] . . . to allow [him] to 

quickly return to work and perform [his] job functions.”   

 54.  “In order to establish a prima facie case of disability 

discrimination under the ADA for failure to accommodate, [a 

Petitioner] must show:  (1) [he] is disabled within the meaning 

of the Act; (2) [he] is otherwise qualified for the position, 

with or without a reasonable accommodation; (3) [his] employer 

knew or had reason to know about [his] disability; (4) [he] 

requested a reasonable accommodation; and (5) [his] employer 

failed to provide the necessary accommodation.”  Marshall v. 

Aryan Unlimited Staffing Solution, 2013 U.S. Dist. LEXIS 30308, 

at *12 (S.D. Fla. Mar. 6, 2013). 
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 55.  Implicit in the fourth element is that the employee and 

employer engage in an interactive process to identify a 

reasonable accommodation.  In order to determine the appropriate 

reasonable accommodation, “it may be necessary for the covered 

entity to initiate an informal, interactive process with the 

individual with a disability in need of the accommodation.  This 

process should identify the precise limitations resulting from 

the disability and potential reasonable accommodations that could 

overcome those limitations.”  29 C.F.R. § 1630.2(o)(3). 

 56.  By its terms, the ADA only requires an employer to 

“mak[e] reasonable accommodations to the known physical or mental 

limitations of an otherwise qualified individual with a 

disability.”  42 U.S.C. § 12112(b)(5)(A).  “In the context of a 

failure-to-accommodate claim, an employer discriminates by not 

making reasonable accommodations to the known physical . . . 

limitations of an otherwise qualified individual . . . unless 

[the employer] can demonstrate that the accommodation would 

impose an undue hardship on the operation of the business.”   

42 U.S.C. § 12112(b)(5)(A).  Hill v. Clayton Cty. Sch. Dist., 619 

F. App'x 916, 920 (11th Cir. 2015).  If an employee fails to 

provide the employer with sufficient information to understand 

the physical or mental limitations, then the employer is not 

required to make a reasonable accommodation. 
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 57.  As noted in the Findings of Fact, the six weeks that it 

took for Respondent to approve Petitioner’s request to work from 

home was reasonable under the circumstances.  The evidence does 

not support Petitioner’s claim that Respondent discriminated 

against him on the basis of disability.   

 D.  Constructive Termination 

 58.  Petitioner failed to prove that Respondent 

discriminated against him on the basis of his gender and 

disability, and that Respondent retaliated against him in 

response to him engaging in protected activity.  Because 

Petitioner failed to establish his claims of gender and 

disability discrimination, as well as his claim of retaliation, 

his claim of constructive discharge necessarily fails as well.  

See Wells v. Shalala, 228 F.3d 1137, 1146 (10th Cir. 2000)(cited 

with approval on other grounds in Lucas v. W.W. Grainger, Inc., 

257 F.3d 1249 (11th Cir. 2001)); Weller v. Citation Oil & Gas 

Corp., 84 F.3d 191, 195 n.7 (5th Cir. 1996), cert. denied, 519 

U.S. 1055 (1997). 

 59.  Since Petitioner failed to meet his evidentiary burden 

under both Title VII and the ADA, his claims under the Florida 

Civil Rights Act should be dismissed.  Harper v. Blockbuster 

Entm't Corp., 139 F.3d 1385, 1389; Greenberg v. BellSouth 

Telecomm., Inc., 498 F.3d 1258 (11th Cir. 2007). 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding that Respondent, Resort 

Travel and Xchange, did not commit unlawful employment practices 

as alleged by Petitioner, Jason L. Van Horne, and denying 

Petitioner's Employment Charge of Discrimination. 

DONE AND ENTERED this 18th day of March, 2016, in 

Tallahassee, Leon County, Florida. 

S                                   

LINZIE F. BOGAN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 18th day of March, 2016. 

 

 

ENDNOTES 

 
1/
  All statutory references are to 2015 Florida Statutes, unless 

otherwise indicated. 

 
2/
  On October 3, 2014, at 2:07 p.m., Pam Price sent an email to 

the call center workgroup, with a copy to Petitioner, wherein she 

stated the following: 

 

Jason is embarking on a real-time, on-the-job 

training initiative for the RTX Xchange 
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workgroup.  He will be on-phones in that 

workgroup for two months, beginning next 

Tuesday.  He will be taking calls from the 

production floor.  I need for the Supervisors 

to assist Jason as though he were a new hire 

in that workgroup.  Jason will also reap the 

benefits of sitting on the production floor 

surrounded by veteran reps for assistance as 

needed. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




