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RECOMMENDED ORDER OF DISMISSAL 

 

This case came before Administrative Law Judge Darren A. 

Schwartz for final hearing by video teleconference on March 8, 

2016, with sites in Lauderdale Lakes and Tallahassee, Florida. 

On March 5, 2014, Petitioner, Tanya Merizier (“Petitioner”), 

filed a Charge of Discrimination (“Complaint”) with the Florida 

Commission on Human Relations (“FCHR”) alleging that Respondent, 

Whole Foods Market, Inc. (“Respondent”), terminated her 

employment because of a disability and/or in retaliation for 

engaging in protected activity, in violation of the Florida Civil 

Rights Act of 1992, Section 760.10, et. seq., Florida Statutes.  

Following its investigation of the Complaint, FCHR notified the 

parties that “no reasonable cause exists to believe that an 

unlawful employment practice occurred.”   

Petitioner elected to pursue administrative remedies, timely 

filing a Petition for Relief with FCHR on or about September 30, 

2014.  On September 30, 2014, FCHR referred the matter to the 
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Division of Administrative Hearings (“DOAH”) to assign an 

Administrative Law Judge to conduct the final hearing.   

By Notice of Hearing dated October 13, 2014, the final 

hearing was initially set for December 22, 2014.  On December 8, 

2014, Respondent’s counsel filed an unopposed request that the 

hearing be continued.  On December 10, 2014, the undersigned 

entered an Order granting continuance and reset the final hearing 

for March 11 and 12, 2015.  

On February 12, 2015, Petitioner’s counsel filed an 

unopposed request that the hearing be continued.  On February 12, 

2015, the undersigned entered an Order granting continuance and 

reset the final hearing for April 29 and 30, 2015. 

On March 12, 2015, Petitioner’s counsel filed an unopposed 

request that the hearing be continued.  On March 16, 2015, the 

undersigned entered an Order granting continuance and reset the 

final hearing for May 27 and 28, 2015.  

On May 15, 2015, Petitioner’s counsel filed a Motion To 

Allow a Witness [Petitioner’s treating physician Dr. Lawrence 

Snetman] to Appear by Telephone at the Administrative Hearing.  

On May 15, 2015, the undersigned entered an Order granting the 

motion.  On May 18, 2015, counsel for the parties filed their 

Joint Pre-hearing Stipulation.  

On May 22, 2015, Petitioner’s counsel filed a request that 

the hearing be continued.  Respondent opposed the request.  In 

the motion, Petitioner’s counsel stated that he “has been unable 
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to communicate with Ms. Merizier during the last several days, 

and he is concerned about her forthcoming availability for the 

administrative hearing.”  On May 22, 2015, the undersigned 

entered an Order denying the motion.  

The final hearing was convened, as duly noticed, on May 27, 

2015.  Respondent’s party representative and counsel appeared at 

the hearing.  Petitioner’s counsel appeared at the hearing.  

However, Petitioner did not appear at the hearing.  At the 

hearing, counsel for Petitioner represented that his client was 

aware of the hearing well in advance of the hearing date.  He 

further represented that more recently he had attempted to 

communicate with his client by sending her a letter and leaving 

her voicemail messages on her telephone, all of which went 

unanswered.     

Commission panels have concluded that when a Petitioner 

fails to appear at the scheduled administrative hearing in their 

case, they fail to meet their burden of proof, and the Petition 

for Relief should be dismissed.  See Herberger v. Geo Care, Inc., 

DOAH Case No. 14-5348; Final Order entered April 15, 2015, citing 

panel decisions.  Accordingly, on May 28, 2015, the undersigned 

entered a Recommended Order of Dismissal based on Petitioner’s 

failure to appear at the May 27, 2015, hearing.   

On June 1, 2015, Petitioner filed a Motion to Re-open 

Proceedings in Response to Recommended Order of Dismissal.  On 

June 4, 2015, Respondent filed a memorandum of law in opposition 
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to the motion.  On June 18, 2015, the undersigned entered an 

Order denying the motion for lack of jurisdiction.  

On June 18, 2015, Petitioner filed with the FCHR, 

Petitioner’s Motion for Reconsideration, again asking that the 

proceedings be reopened, and, on June 29, 2015, Respondent filed 

with DOAH a memorandum in opposition to the motion.  On  

August 21, 2015, the FCHR entered its Order Remanding Petition 

for Relief From An Unlawful Employment Practice, directing the 

undersigned to consider Petitioner’s Motion for Reconsideration, 

and conferring jurisdiction on the undersigned to do so.  

Specifically, the Commission remanded this matter to the 

undersigned “for consideration of Petitioner’s Motion for 

Reconsideration, filed with the Commission on June 18, 2015, and 

for such further proceedings as that consideration may require 

consistent with this Order.”   

On August 26, 2015, the undersigned entered an Order 

Accepting Remand.  On August 28, 2015, and September 10, 2015, 

telephonic status conferences were held between the undersigned 

and counsel for the parties to address the scope of the issues 

for the final hearing on remand.  Subsequent to the status 

conferences, by Notice of Hearing dated September 11, 2015, the 

undersigned set this case for final hearing on December 10  

and 11, 2015.  The issues for the hearing were specifically set 

forth in the Notice of Hearing: “(1) Whether Petitioner can 

establish excusable neglect for her failure to appear at the 
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final hearing on May 27, 2015, and; if so, (2) whether Respondent 

discharged Petitioner because of a disability and/or for engaging 

in protected activity, in violation of the Florida Civil Rights 

Act, chapter 760, Florida Statutes, and, if so, the relief to 

which she is entitled.”      

On November 23, 2015, Respondent filed an unopposed motion 

for continuance of the final hearing.  On December 2, 2015, 

Petitioner’s counsel filed a motion to withdraw as attorney of 

record for Petitioner.  On December 1, 2015, a telephonic hearing 

on the motions was held with counsel for the parties, and on 

December 2, 2015, the undersigned entered an Order granting the 

motion to withdraw.  On December 8, 2015, the undersigned entered 

an Order Granting Continuance and Re-scheduling Hearing for  

March 8 and 9, 2016, at 9:00 a.m.  On February 17, 2016, the 

undersigned entered an Amended Notice of Hearing by Video 

Teleconference, setting the hearing for March 8 and 9, 2016, and 

amending the prior notice as to the hearing locations and video 

teleconference, only.  On February 17, 2016, the undersigned also 

issued an Amended Order of Pre-hearing Instructions.     

The final hearing was convened, as duly noticed, on March 8, 

2016.  Respondent’s party representative and counsel appeared at 

the hearing.  However, Petitioner again did not appear at the 

hearing.     

In this proceeding, Petitioner bears the burden to prove, by 

a preponderance of the evidence, that excusable neglect exists 
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justifying her failure to appear at the May 27, 2015, final 

hearing, and that Respondent engaged in an unlawful employment 

practice against her, in violation of the Florida Civil Rights 

Act, section 760.10, Florida Statutes.  Here, Petitioner failed 

to present any evidence to meet her burden.         

Accordingly, it is RECOMMENDED that the Florida Commission 

on Human Relations enter a final order in this proceeding 

dismissing Petitioner’s Petition for Relief.  

DONE AND ORDERED this 9th day of March, 2016, in 

Tallahassee, Leon County, Florida. 

S                                   

DARREN A. SCHWARTZ 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 9th day of March, 2016. 

 

 

COPIES FURNISHED: 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 
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Ronnie Guillen, Esquire 

The Chartwell Law Offices, LLP 

Suite 300 

200 South Biscayne Boulevard 

Miami, Florida  33131 

(eServed) 

 

Tanya Merizier 

228 Northeast 160th Terrace 

North Miami Beach, Florida  33162 

 

Cheyanne M. Costilla, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




