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ORDER GRANTING MOTION FOR SANCTIONS  

AND 

RECOMMENDED ORDER OF DISMISSAL 

 
This matter comes on for review of a Motion for Sanctions 

filed by Walmart Supercenter (Respondent) on December 30, 2015.  

The discovery issues addressed in the pending Motion for 

Sanctions have been the subject of previous motions filed by the 

Respondent and Orders issued by the undersigned Administrative 

Law Judge (ALJ).   

On May 4, 2015, the Respondent filed a Motion to Compel 

Lakiija Miller (Petitioner) to provide complete answers to the 

Respondent’s First Request for Production and First Set of 

Interrogatories, or to have the Petitioner’s Petition for Relief 

dismissed.  The Motion to Compel identified a series of allegedly 

incomplete responses to the Respondent’s discovery requests.  The 

motion also referenced a refusal by the Petitioner to execute 

certain document release forms so that the Respondent could 
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obtain certain information relevant to the proceeding.  The 

Respondent requested a continuance of the scheduled hearing and 

an award of attorneys’ fees and costs.  On May 11, 2015, the 

Petitioner filed a response to the Motion to Compel.   

After review of the motion and response, an Order was issued 

on May 12, 2015, granting the Motion for Continuance.  The Order 

denied, without prejudice, the Respondent’s Motion to Compel 

because the motion lacked sufficient information to permit a 

determination of whether the Petitioner’s responses were 

adequate.  The Respondent’s request for fees and costs was also 

denied.   

On May 29, 2015, the Respondent filed a Renewed Motion to 

Compel.  No timely response was filed on behalf of the 

Petitioner, and by Order dated June 10, 2015, the Renewed Motion 

to Compel was granted.   

On June 22, 2015, the Petitioner filed a late response to 

the Renewed Motion to Compel, asserting various untimely 

objections to the Petitioner’s discovery.  The June 10, 2015, 

Order granting the Respondent’s Renewed Motion to Compel remained 

in effect.   

On August 20, 2015, the Respondent filed a Motion For 

Sanctions alleging that the Petitioner had failed to comply with 

the June 10, 2015, Order.  In the Motion for Sanctions, the 

Respondent asserted that the Petitioner had disregarded the Order 
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and was obstructing the discovery process by failing to provide 

relevant documents sought by the Respondent.  The Respondent 

specifically asserted that the document release forms (previously 

referenced in the Respondent’s May 4, 2015, Motion to Compel) had 

been supplied to the Petitioner for execution and return, but 

that the Petitioner had altered the release forms so as to 

prevent the materials from being released directly to the 

Respondent.  On August 31, 2015, the Petitioner filed a Response 

to the Motion for Sanctions.   

On September 16, 2015, a telephone conference was conducted 

to address the discovery dispute and the document release forms.  

The Petitioner acknowledged altering the forms so that the 

documents would be delivered to the Petitioner rather than the 

Respondent, but stated that release forms had been executed and 

submitted, and that all materials received would be forwarded 

directly to the Respondent.  By Order dated September 16, 2015, 

the Petitioner was directed to provide additional responses to 

specific interrogatories, and the Respondent’s Motion for 

Sanctions was denied.   

On September 30, 2015, the Petitioner submitted a Notice of 

Filing wherein, in relevant part, the Petitioner asserted that, 

as of that date, no records had been received from the agencies 

to which the document release forms had been submitted, and that 

the records would be immediately forwarded to the Respondent upon 
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receipt.   

Notwithstanding the Petitioner’s representations during the 

September 16 telephone conference and set forth in the  

September 30 notice, the Petitioner had not submitted the 

document release forms to the intended recipient agencies.   

According to the pending Motion for Sanctions, filed by the 

Respondent on December 30, 2015, counsel for the Petitioner 

advised the Respondent on December 21, 2015, that the document 

release forms had not been mailed prior to December 21.   

On January 2, 2016, the Petitioner filed a Motion for Relief 

from Order and Response to Walmart’s Motion for Sanctions, 

wherein the Petitioner asserts that the “original forms were 

completed by Miller in a timely manner” but that the forms were 

not submitted to the appropriate agencies due to “honest mistake 

and inadvertent error.”  The Petitioner further asserts that “as 

soon as the mistake was discovered, new documents were executed 

and sent priority mail” on December 21, 2015, and that the 

Petitioner “immediately communicated” the problem to counsel for 

the Respondent on that date.   

The Motion for Sanctions seeks dismissal of the case and an 

award of attorneys’ fees and costs.   

The documents being sought through discovery by the 

Respondent have been an issue in this case for at least eight 

months.  It should be recalled that the Petitioner acknowledged 
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altering the original forms provided by the Respondent to prevent 

the materials from being delivered directly to the Respondent.  

Then, during the September 16, 2015, telephone conference, and 

again in the Notice of Filing dated September 30, 2015, the 

Petitioner stated that the release forms had been submitted, and 

that the responsive records would be forwarded immediately to the 

Respondent upon receipt.   

The hearing in this case, currently scheduled for  

January 27, 2016, has been previously continued for reasons 

specifically related to the Petitioner’s failure to cooperate in 

discovery.  The continuing effect of the Petitioner’s conduct has 

been to deny access by the Respondent to relevant discovery 

materials, and to prevent the Respondent from preparing to defend 

against the Petitioner’s allegations.   

Florida Administrative Code Rule 28-106.206 provides that 

discovery in this case may proceed “through the means and in the 

manner provided in Rules 1.280 through 1.400, Florida Rules of 

Civil Procedure.”  The cited rule permits imposition of the 

sanctions contained in the Florida Rules of Civil Procedure, 

except contempt, for any failure to make discovery.   

Florida Rule of Civil Procedure 1.380(b)(2)(C) specifically 

provides for the dismissal of an action to sanction a party’s 

failure to permit discovery to proceed.  Review of the pending 

Motion for Sanctions and relevant attached exhibits, establishes 
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sufficient grounds to warrant dismissal of the Petition for 

Relief filed in this case.   

The pending Motion for Sanctions seeks an award of 

attorney’s fees and costs pursuant to Florida Rule of Civil 

Procedure 1.380(d) which, in relevant part, states that “the 

court shall require the party failing to act to pay the 

reasonable expenses caused by the failure, which may include 

attorneys’ fees, unless the court finds that the failure was 

substantially justified or that other circumstances make an award 

of expenses unjust.”  At this stage of the proceedings, dismissal 

of the case is the appropriate sanction for the Petitioner’s 

failure to cooperate in discovery, and an additional penalty 

beyond dismissal is not warranted.  Accordingly, the Respondent’s 

request for attorneys’ fees and costs is hereby denied.   

Based on the foregoing, it is hereby RECOMMENDED that the 

Florida Commission on Human Relations enter a final order 

dismissing the Petition for Relief filed by the Petitioner in 

this case.   

S                                    

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 12th day of January, 2016. 

 

 

COPIES FURNISHED: 

 

Jacinta Marie Mathis, Esquire 

1339 Colonial Drive 

Orlando, Florida  32804 

(eServed) 

 

Jeffrey B. Jones, Esquire 

Littler Mendelson PC 

Suite 1250 

111 North Magnolia Avenue 

Orlando, Florida  32801 

(eServed) 

 

Tammy S. Barton, Agency Clerk 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

Linda Noel, Esquire 

Littler Mendelson, PC 

Suite 2700 

333 Southeast 2nd Avenue 

Miami, Florida  33131 

(eServed) 

 

Cheyanne Castillo, General Counsel 

Florida Commission on Human Relations 

Room 110 

4075 Esplanade Way 

Tallahassee, Florida  32399 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




